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PREFACE 


_ This volume of Decisions of the Departinent of the Interior covers 
the period from January 1, 1956, to December 31, 1956. . It includes 
the most important administrative decisions. and legal opinions that 
were rendered by officials of the Department during the period. 

The Honorable Douglas McKay and the undersigned served succes- 
sively as Secretary of the Interior during the period covered by this 
volume; Mr. Clarence A. Davis served as Under Secretary; Messrs. 
Fred G. Aandahl, Felix E. Wormser, Wesley A. D’Ewart, and O. Hat- 
field Chilson served as Assistant Secretaries of the Interior; Mr. D. 
Otis Beasley served as Administrative Assistant Secretary of the In- 
terior during this period; and Mr. J. Reuel Armstrong served as 
Solicitor. 

This volume will be cited within the Department of the Interior as 
“63 I. D.” 


Secretary of the Interior. 
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EDITORIAL NOTE 


Maz Barash, The Tewas Company, A-27239 (Feb. 14, 1956), page 51. 


Suit against the Secretary in this case has been filed in the United 
States District Court for the District of Columbia. Mawr Barash v. 
Fred A. Seaton, Seeretary of the Interior, Civil No. 989-56. 


John 0. de Armas, Jr., P. A. McKenna, A-27232 (March 19, 1956), 
page 82, 


Suit against the Secretary in this ease has been filed, in. the United 
States District Court for the District of Columbia. Patrick A. McKenna 
v. Fred A. Seaton, Secretary of the Interior, Civil No. 2125-56. 


EB. A. Vaughey, A-27291 (March 28, 1956), page 85. 


Suit against the Secretary in this case was filed in the United States 
District Court for the District of Columbia. H. A. Vaughey v. Fred A. 
Seaton, Secretary of the Interior, Civil No. 1744-56. 
On April 18, 1957, the action was terminated by the filing by the plain- 
tiff of .a stipulation of dismissal without prejudice. 


- Columbian Carbon Company, Merwin E. Liss, A-27294 rey une 11, 
1956), p. 166. 
Suit against the Secretary in this case has been filed in the United 


States District Court for the District of Columbia. Merwin EH. Liss 
v. Fred A. Seaton, Secretary of the Interior, Civil No. 3233-56. 





ERRATA 
Page 83, footnote 1—The act of August 2, 1954 (48 U. 8S. C. sec. 184). should 
read (30 U. 8. ©. sec. 184). 
Page 258, footnote 2—The act of August 2, 1954 (60 Stat. 648) should read 
(68. Stat. 648). 
Pages 408, .409, 410—Instructions (unpublishea) issued by the Secretary of the 
Interior October 3, 1926, should read October 3, 1925. 
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~.  §56) 3 modified, 43. 1. D..128.. 


_ Dowman.v. Moss (19 Lz. D: 826): over, 


"ruled, 25 L. D. 82.: 


Dudymott. Vy Kansas. Pacific ‘R. R. ©o. ; 
axes) C. Te. 0, 69); overruled: so far: as in 


conflict, 1L.D. 345. 


‘Dunphy; Elijah. M. (8 L-D: 102); 0 oyer-: 
: ruled so. far, as ‘in conflict, 386 lL. D. i 


561. 


Dyche, x. Beleele (24. L..D. 494); “‘modi- 


fied, 43.1. D.56.. 





Dysart, Francis J. (23.L. D: 28): modi 


- fied, 25 L. D. 188.. 





Daston, Prahets B OTL. D. 600) ; over- | 


_ruled,, 30. L. D, 355,.. : 
Hast Tintie Consolidated. Mining” ‘Co. 
+. $41. D. 255) vacated, 43 L. D. 80. 
“sElliott v. Ryan (7-L. :D.., '822).5, over- 
-ruled, gL. D.110.. (See 9 L.. D. 360.) 


Bl Paso: Brick Co. ; (BT. L. D.: -155).; over= |. 
ruled, So far asin conflict, 40.1, D. 199, : 


Bison, William.C. (6 L. D. 797) ; over- 
ruled, 87 L. D..380. 


tS Emblem. v./Weed (16 L..D. 28) modi- 


- fied, 17 L.:-D.:220: 
Bpley v. Trick (8L. D.: 0) 5 overruled, 
oe. 9 Te Dy 860.0... 4 
7 Richardt, Tiamat: (36. i Dy 154): oyer- 
ruled, 38 Li D. 406... , 
Esping vd ohnson. (87 G.. D. 709) |. over- 
tuled, 41.-L. D, 289. 
Ewing_v. ‘Rickard. .(1.L. D. 146) - overs 
_ruled,:6. L. D..483. 


~ Falconer v. Price. (a9. i. D. ist) ; “over: 
~ ruled, 24 L. D. 264. 
: Fargo ‘No. 2 Lode: Claims, (37, cf _D: 
404); modified, . 43. L.-D. 128; over- 
: _ ruled so far aS. dn, conflict, 55. LL. D 
"948, 
Farrill, John Ww. (3 L. D. TAB) ¢ 4 over- 
“ruled so far as in conflict, ‘B2 L.. D. 
AT. 


Febes, James E. (at Le D. 210) : fret 


ruled, 43.L..D. 183. ; F 
Federal ‘Sha Oil. Go. (58 S D. 218) ; : 
. overruled. 80 far as in conflict, BB. I. .D: 

290. 
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‘Ferrell :et. al: v; ‘Hoge et.al..-(18 Le De 


81).; overruled, 25;L. D.,351-. 


‘FKette -v. Christiansen.- (29; Te D. 710) 3 $ 


: overruled, 34 L.-D;-167: : 


Field, William O.- (1-L.: D: pee over- 


, Tuled: so. far-as in conflict, 52.b..D. 
473. as tga ot : 





‘Filtro], Company... Brittan and- Echart 


. (LE. D.. 649). ; distinguished, BB I D. 
605. 

Fish; Mary (10 a. Dz 08) ‘modified, 
13-L. D.521. eat 


Fisher. v., Heirs of ,Rule (2 1, D. 62; 


64) ; yacated, 43.L.:D;217,, 

Fiteh, v.: Sioux; City. and- Pacific R. -R: 
Co, (216. LL... and -R. Gaia overruled, 
17 q. Dd. AB. 


. | Pleming, Vy Bowe (13.1 L D. 18); over- 





ruled, 23 L. D. 175.: ae 


Plorida,. State of (17: L. ‘Det 355) ; ree 


versed, 19 L. D. 7 ; 
Florida, ‘State of (47, L. D. 92, 98) 5 $ 
~ overruled so. far. as in. conflict, 51 Ll. 

De 29h oo ; : 
Florida Mesa Diien Co. as Te. D. 205) : : 

overruled,: 27. L. D. 421... : ke 
Florida, Railway and Naylgation. C6. Ye 








Miller (3: L. D. 324), ; modified, 6 L. D. 


716; overruled, 9... D. 237. - : 
Forgeot, Margaret. (7D. 280) $ over- ; 

_ ruled, 10 L. D, 629... fe we 
Fort Boise Hay Reservation’. (6. Th D. : 

.16)-3 overruled, 26.1, D...505. 
Freeman, .Flossie...(40; LD, 106) ; 

- overruled, At; L. ‘D. 68. 


: Freeman 4 v. Texas and. Pacific. Ry. Co. : 


(2 I, D. 550)-; overruled, 7.L..D. 18. 
Fry, Silas. As, (45 Ta. -D. a modified; 
51 L..D. 58. : 
Galliher, ‘Maria 3 ©. de 0. 137) ; ¢ over- : 
: ruled, AL. D. 57... : i 
Gallup: wD. ‘Northern Pacific Ry. C0. {un- 
? published) ;. overruled, so, far’ as in 
conflict, 47 L. Dz 304... 
Gariss v, Borin: a L. D. 642). 
39 L. D. 162, 225.) : 
| Garrett, Joshua (7 C. L 0. 55) ; “over- : 
|" "ruled, 1. D. 158.0 
) Garvey v,,Tuiska. (41 L. PD. B10) ; od: 
fied, 43 L. D. 229. 


at See 
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Gates v.-California: and Oregon R: R. | Hardee:v. United States. (8°L. Ds-391; 


Co. (5 C. L. 0. 160); ee LL. 
-D..336..~ er . 
Gauger, Henry (10- Le D. BPA) : 5 over- 
_ ruled, 24 L. D. 81. ae 
Gleason -v: .Pent (14.L. D. 3755 5 LeD. 
286). ; vacated, 58 I. D. 447; overruled 
so far as in conflict,.59 I. D. 416, 422. 


Gohrman.w. Ford (8 -C. L.-0::6).3 aver-| -. 


ruled so far as in conflict; 4-L..B.:580. 
Golden Chief “A” Placer: Claim (35-1. 
D:. 557)-; modified, 37: LL: -D: ‘250. :: 
’ Goldstein: v..Juneau Townsite (23 L.:D. 
417):; -vaeated,: 31 -L. .D.: 88. 
Goodale.: Olmey?::(12.:L:,-D. 324) ; -dis- 
. tinguished, 55 I. D.580.: ae 
Gotebo:Townsite v. Jones man L: a 18); : 
. modified, 37 ‘L.:D.-560:: : 
Gowdy. #. :Connell.. ie L D:: 56). va- 
cated, 28 E.: D.! 240:: aes papi! 
Gowdy «. Gilbert (49° L.-D. aos over- 
-. Tuled, 26°L..‘D.. 453: oa 
Gowdy et al », Kismet Gold Mining oo 
* (228 LiD.-624) ; modified; 24 L: D. 191. 
Grampian Lode ‘(1 ‘I. : dD. Boaek over- 
“‘wiled; 25 Li. ‘D: 495." 
Gregg’ et al % Stdte-of Colorado cas L. 
D. 151) ; modified, 30° L. ‘D. 310." 
Grinnell v. Southern’ ‘Pacific RRL Co. 
“(22 LD. 488) ; vacated; 23 L: D. 489, 
*Ground Hog Lode oe Parole and 
Morning’ Star’ Lodes’ ce} T.. ‘D. 430); ; 
overruled, 84 Le D. 568. (See RB. R 
~ Rousseau, 47 L. D. 590.). 


Guidney, Aleide (8 C. L. 0. 157) : over-1. 


ruled, 40 L. D..399. 
Gulf and Ship Island. BR. R. Co. (a6 L. D. 
236).; modified, 19 L.. D. 584. 
Gustafson, Olof, (45. L. D. 456) ; 
fied, 46 L. D. oe : 
Halvorson,. Halvor | ie (89. L..D. 456) : 
overruled, 41 L. D. 505. . 
Hamilton,..Hiram M. (54 I. D. oe 
- Instruetions: (51.L. D,. 51), operruled 
so far. as in conflict. ote 
Hansbrough, Henry .G. (5 L.: D. 155) ; 
overruled; 29 Le D:59. .°" : 
Hardee; D: C. (7-L.'Di1) 3 overruled SO 
far ag in conflict, 29 L. D..698.. 


-modi- 


16 L. D. 499) ; peel so. far.as.in 

- conflict, 29 L. D. 689-40 gs 

Hardin, James. A.: ;(10::L. ..D.: a8) ; : 
; revoked, 14 L; D. 233, 

Harris, James G. (28::L. D. ea ; ‘over- 

» ruled, 39 L. Dy 93; 

Harrison, Luther i‘ L: Du 119): over- 

ruled; 17. D. 216. ¢ -70 os : 

Harrison, W..:R. (19 LL. De 299) over 

. ruled, 33 L.;D. 539. : 

Hart v. Cox (42 L. D. 502): eat 260 

».UeS,.4277 (See 49 L. Di 448.) 0-3 

Hastings and.:;: Dakota)... Ry... : Go... v, 
: Christenson :;et: al, ; Age: ‘L. -D; ne 
overruled; 28D. D.3572. . 

Hausman; :Peter, A..C., (37: a: D. 352) 5 

. modified, 48 LD. 629; - 

pee v. Jamison: -.(24: 1, D., 
.vagated, 26.E. D. 373, 

Haynes ». Smith: (50 I..-D. 208).5 \over- 
ruled:so far: as in conflict, 54 I. D150. 

Heilman .». ‘Syverson . (15:-L.:D. 184); 

- overruled, 23 L:-D. 119» af : 

Heinzman.et .al ». Letroadec’ S Heirs et 
al. (28-L. D. 497) ; overruled, 28-L.. D. 

. 253. 

Heirs of Davie: (40 L. D. B78) ; ; over- 

_-tuled, 46.L..D. 110. 

Heirs of Philip Mulnix (38. L. D. 381) ; 
overruled, 43 L. D. 582... | 

*Heirs of Stevenson v. Cunningham, (32 
UL. D. 650) ; ‘overr led so far | as in’ con- 
"flict; 41°. ‘D. 119, (See 43 L. D. 196:) 

Heirs of Talkington’ v. Hempfiing (2 

L. D. 46) ¢ overruled, 14 LD. 200. 

Heirs of Wradenberg et al. v2 Orr et al. 

: 25 DL. D-. 282) 5 “overruled, 38-L. D. 

Helmer, Inkerman (34 Li: D. ee ‘modi- 
fied, 42 L. D. 472: oo a 

EIPhEey. v. Coil (49 L. Di 624) over- 
’Fuled,; Dennis v: Jean (20): caly 
24, 1937, unreported. ' a 

Henderson,: John: W. (40: I. D. 518)% 
vacated, 48 L. D. 106. (Bee Be tu 
‘112, and 49.L. D; 484.):: 

Hennig, Nellie-J. 38 Li: Dy 443, 445) - : 

. reealled’ and! vacated, 39:L. D. 211. 

Herman-v, Chase et.al. (387: L. D. 590) ; 
overruled, 48 L. Dv 246...) + : 
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. Herrick,. Wallace: H. (24 Le dD. 23); 7 
“overruled, 25 L:-D, 113.0 °° 

. Hess, Hoy, Assignee. (46 T.. D. At) 5 : 

“overruled; 51 L. D.-287.: ; 

Hickey, 3 M.A, etal. oe 88) 3 moi. 

ov fied, 5°. D. 256005: 

Hildreth, ‘Henry. . (45.' L. ‘D. 
-eated, 46 L,-Du1T. 8 8 

: Hindman, Ada I. (42: Li Dv Salil 3° Wa 

: ‘cated in part,.43 Li D191: fea 

Hoglund, Svan (42.L,.D: +408) vacated, 

“2643, Dy 588, 

‘Hotaen, Thomas ~A:. (16 Lh ‘D: 498) 
‘overruled, 29. L. D: 166: 

“Holland,-G: W: (6 L.. De 20)3 overruled, 
6 L. D. 689 ;.12 L: D: 486.08 
Holland; ‘William C: (M. 27696); de- 

cided April 26, 1934; overruled in 
part, 55 Ie.D. 921: : 
‘Hotlensteiner, Walter (38 LD. 319) . 
ovetruled, 47 L. D, 260. : : : 
_ Holman ». Central Montana’ Mines Oo, 
(34.1. D. 568) ; overruled 80. far: as in 
conflict, 47-L. D; 590. : nel ee 


464) ; va- 


Hon | Be ‘ Martinas (at I. Dz 119) ‘modi~ : 


‘fed; 48 L. De 197. 
Hooper, Henry (6 L. D. 624) modified, 
6 9 L. 1D, 86, 284) 
Howard, Thomas. (3 L.. D. 400). 
89° L. D. 162, 225.) 


Howard v.,. Northern Pasting RY ‘B. Co. 


(28 L, ‘2D. 6); overruled, 28 L. D. 126. 
Howell, John H. (24. L.. De 85) 5 3 over- 
o. Paled, 28 'L. Dy 204, 

Howell, L..0. (39 DL. D. 92). 
L.D.41L), | 


(Bee, 89 


: ‘overruled; 51 LD. 287. 


Hughes v. Greathead. (48.1... 497); fe 


--overruled, 49 L. D: sas. 
«De Se 427.) 
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Hull etal. % Ingle. (24- L, D. 24) 5 over- 


ruled,.30 L. D.258. 
Huts, Clara (9% L. D: 401); modified, 21 

ae De 87T i 
Hunter, Charles ‘H. (60.T. D. 395) ; dis. 
tinguished, 63° T.D. :65..: eoittest 
peels “Bertha C,.- (PA-66- (te), 


‘March -: 21; “1959, : Bunepor te -over=| , 


ruled, 62.1. D. BR. 


-| tmgram, John D; (ar LoD. 40). 


ee _ 


Kackmann, Peter (1 “LE. -D: 86) 
Hoy, Assignee of Hess (46. L,. D. 421); a 
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| Hyde, FA. QOTk D: 472); vacated 28 7 
Le Dy 284. 


“Hyde, BA, et al, (40.1. D. 284) ; over- 


s“puled, 43-L: D.-381. 


ayes et.al.v. ‘Warren ‘et al. (14. Li D.. 


BIG; ioe Le D. eae 


“eee TL De 
oh): Pt 


(Gee 
“43D. Ds B44) 


Inman v. Northern’ Pacific: R. R: Oa: : 


(24%, D. 318) 3overruled, 28 L: D. 95. 


Interstate Oil Corp. and Frank’ 0: Chit- 


tenden “(50:L. D,. 262); overruled: so 


-. far asin conflict; 53:1. D. 228. 


Instructions (82°L..D. 604);/overruled | 
: $0 far as in conflict, 50. L. D. 628 ;-53 
L.D, 865; Lillian M, Peterson. et al. 


(A. 2041), August:5,.1987, unre- 


ported. (See 59-LeD.' 282; 286.) 


‘Iowa Railroad ‘Land Co. (23 L. D.°793 


24. U.:D. es, vacated, 29 L. D. a: 


"Secs v. ‘Belard et: al. co L. D. 369) ; 


_ vacated, 30.L. D. 345, He 
Jackson Oil Co. ®. Southern Pacific Ry. toy 
) . overruled, 42 






Johnson b... South. Dakota ‘ar. ae ’D. : 


“AT LD. 22.. i 
Jones, James. A. (3: DL. D. 176) ; :) over- 
ruled, 8 L. D. JAB ot Es, 
Tones »v. Kennett (6 L. D. 688); ; over- 
_ ruled, 14 L. D. 429." 


“over: 

ruled,'16 LD. 464. : 

Kanawha: ‘Oi and Gas. Co; “Assignee: (50° : 
“EL. Dy 639) 5 overruled so far as. in 
conflict,.54 I. ‘D. 871. ae 

Kemp, Frank A. (47. L.. D..560); over- 
ruled so.far as in conflict, of D: 417, 

419, 

Kemper vw St. Paul -and ‘Pabific. R.. oe: 
“Co. (2 Cn LiL, 805) 3 overruled,’ 18 a 
LD. 101: ee 

Kilnér, Harold BK, et: al. (as o1845) ; 
February 1, 1939,. unreported: over- 
ruled :s0: ‘far Jas: i: ‘confliet,: 59.1. D. 

2288, 200.8 (AINE Solsberr a ts 


“A11) ; overruled so far: as in eontlict, oe 
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King v. Eastern Gregon Land Co. (23 | Lindberg, Anna C. (3 L. D. 95); modi- 


~L..D. 579) ;-modified, 30 L. D..19. 

Kinney, E. ©. (44 L. D: 580) ; overruled 
so. far as in conflict, 58 I. D. 228. 

Kinsinger v. Peck (11 L. D. 202). 
39 L.-D. 162, 225.) 

Kiser v. Keech (7 L. D. 25) % overruled, 
23 L, D: 119. 

Knight, ‘Albert B., et al. (30 L. D. eat) H 
overruled, 81 L. D..64. 

Knight 7 v. Heirs of Knight (39 L. D. . 362, 
491: 40 L. D. 461) ; overruled, 43 L. D. 
243, ; ines : 

Kniskern v,. Hastings and Dakota R. 
R. Co. (6 C. L. O. 50); 3 overruled, 1 
L. Di: 362: 

Kolberg, Peter F. (37 L. D. 453) ; over- 

“<puled, 48 L. D. 181. 

Krigbaum, James T. (12 L..D. 617); 
’ overruled, 26'L. D. 448. 

Krushnie, Hmil L.. (52 L. D. 282, 295) ; 
vacated, 53.1. D. 42, .45. (See 280 
U. 8. 306.) 


(See 


. Lackawanna Placer Claim (36 L.:D. 
-. 86); overruled, 37.L. D. 715. 
' La Follette, Harvey M.:(26 L. D. 453); 
overruled so. far as in conflict, 59 
I..D, 416, 422. 
Lamb v. Ullery (10 L. D. 528) ; over- 
‘ruled, 32 L. D. 831. 
Largent, ‘Edward B., et. al. (13 L. D. 
897) ; overruled so far.as in conflict, 
42. L. D, 321. 
Larson, Syvert (40 L D. 69); overruled, 
43 L, D, 242. 
_-Lasselle ». Missouri, Kansas and Texas 
Ry. Co, (8 C. L. 0. 10) ; overruled: 14 
L. D: 278. 
Las Vegas Grant (138 L. D.:646; 15 
“LL. D. 58) ; revoked; 27 L. D. 683.° ° 
Laughlin, Allen (31 L-'D. 256); over- 
ruled, 41 L. D. 361. 


Laughlin v. ‘Martin (18: L. D. ae . 


modified, 21 L. D. 40. 
Law v. State of Utah: (29. L. -D. 628) : 
-overruled,:47 Li D. 359. 

Lemmons, Lawson: 'H. (19 L. D. 37) 5 
overruled, 26. L. D. 389. : 
Leonard, Sarah (1 'L. D: 41) ; overruled, 

16 L. D, 464. : 


_ fied 4 L. D299; : 

Linderman v. Wait (6 L. D. 689) ; over- 
‘ruled, 13 L. D. 459. 

*Linhart v. Santa Fe Pacific R. R. Cov 
.(86 L. D. 41); overruled, 41 L.-D. 
284. (See 48 L. D. 536.) 

Little Pet Lode (4 L..D. 17) ; overruled, 
25 L. D. 550. - 

Lock Lode (6 L. D..105); overruled, so 
far'as in conflict, 26 L. D. 128,.- | 

Lockwood, Francis.A. (20 L. D. 361); 
modified, 21 L. D. 200. . 

Lonergan v. Shockley (83 L. D. 238); 
overruled so far as in conflict, 34 
L. D. 314; 36 L. D. 199. 

Louisiana, State of (8 L. D. aie modi- 
fied, 9 L. D. 157. : 

Louisiana, State of (24 L.-D. 2815 . 
vacated, 26 L; D.:5. 

Louisiana, State of (47 L. D. 366) ; over- 
ruled. so far as in conflict, 51 L.. D. 
291: ° ; 

Louisiana, State of (48 L: D. 201); 
overruled so far as in conflict, 51 L. D.. 

- 291, 

Lucy B. Hussey Lode (5 L.. D. 98); over- 

. ruled, 25 L. D.. 495. : 

Luton,. James W...(34 L. D. 468) ; over- 

- ruled so far as in conflict, 35 L. D. 
102. é 

Lyman,.Mary.Q. (24 L..D.. 498); over- 
ruled so far as in conflict, 48. L. D. 
221, Q 

Lynch, Patrick (7 L. D. 33).;. overruled 
so: far as in conflict, 13 L. D. 13.. 


Madigan, Thomas. (8:L. D. 188) ; over- 
ruled, 27 L. D. 448. 

Maginnis, Charles P. (81 L. D. 222); 
overruled, 35 L. D. 399. : 

Maginnis, John 8. (82 L. D: 14) ; modi- 
fied; 42 L. D. 472. 

Maher, John M. (34 L. D. 342); modi- 
fied, 42 L. D. 472... 4 ; 

mes, Timothy. (41 L. D. 129); 
-overruled, 42. L. D. 313. 

Makela, Charles (46 L. D,. 509) ; -ex- 
tended, 49 L. D. 244. 

Makemson.v. Snider’s Heirs (22 L.-D. 
511); overruled, 32 L. D..650. 
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Meyer, Peter (6 L. D. eek ‘jnodified, 
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“overruled so far ag in conflict, 54 I. D. 

871. 2 

Miller, D. (60: I. ‘D. 161); overruled ‘in 
part, 62 I. D. 210. 

Miller, Hdwin J. (35 L. D. 411) 5 3 over- 
ruled; 48. L. D,'181. 

Miller v. Sebastian (19 L. D. 288); ‘over- , 
“ruled, 26'L. D. 448. 

Milner and, North Side R. R: Co. (36 
LL. D. 488) ; > overruled, 40 L. dD. 18%. 

‘Milton et ‘al. v. Lamb (22 L, D. 339); 
‘overruled, 25 L. D. 550... 

Milwaukee, Lake -Shore..and western 
7Ry. Co. (12. L. D: 79); overruled, 29 
L. D..112. 

Miner .v. Mariott et al. @ L. D. 709) 5 3 
modified, 28.1. D.. 224. : 

Minnesota and Ontario. Bridge Com- 
pany (30 L.:.D.°77); no longs fol- 
- lowed,'50 L. D. 359. ; 

*Mitchell v. Brown. (3, L.: D. 65).; over- 
“ruled, 41: 'L...D, 396, (See. 43... .D. 
-§20.) : ceh 


Ae 
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Monitor Hodé (18 -L. D. 858) overruled, 
25 L. D. 495. : 


Monster-Lidde: (35 L..D. 493). eotentuled : 


. so far-as-in conflict, 55,1. D.. 348. 
Moore, Charles H.. (16: LD, aoe) 
overruled, 27 L. D. 482. 


Aoteance Craig .(10 C,.L. 0. 234):; over- | 


ruled, 5 L. D. 308. 
Morgan v. Rowland et L. D. 90) § -over- 
ruled, 37 L. D. 618. . : 
Moritz v.. Hing '(36 LL.D. iar vacated, 
87 L. D. 382. 

‘ Morrison, Charles ‘8.. (36: nae ‘De 126) 
modified, 36 L. D: 319. 2 
Morrow et.al: v.. State of Oregon et al: 

(82 L. D. 54) 
Moses; Zelmer R. (36 L. D.: IB; over- 
- ruled; 44 L..D. 570. : 
Mountain:. Chief :Nos:. 

Claims (36 L. D. 100): ; overruled: in: 

part, 386 L.:D. 551. 

Mt. Whitney: Military Reaatoution: (40 

L. .D. 315)... (See 43 .L.'.D. 33,): 


ruled, 48 L. D. 168... ; 

Muller, Esberne K. (39 L. _D: 72) modi- 
fied, 39 L. D. 360. ce 

Mulnix, Philip, Heirs of (88 L. D. a3) ‘ 
Srenruled, 43. L. D..582.: 


Nebraska, State of (18 L. D. 124) ; over- 
ruled, 28 lu. D. 358. - 

Nebraska, State of v. Dorrington (2 
C. L. L. 647) ; overruled, 26 L. D..128, 

Neilsen v. Central Pacific R. R. Co. et al. 

' (26 L. D. 252). ;, modified, 30 L. D. 216. 

Newbanks ». Thompson (22 L. D. 490) ; ; 
overruled, 29 L. D. 108. 

Newlon, Robert C, (41 L. D. 421) ; over- 

_uled so far as“in conflict, 43 L. D. 
364. nari 

New Mexico, State of. (46 L. D. 217); 
overruled, 48 L. D. 98. 

New Mexico, State of (49 L. D. 314) ; : 
overruled, 54 I. D: 159. 

Newton, Walter (22 L. D. antl modi- 
fied, 25.L. D. 188. : 

New York Lode and Mill Site (5 L. D. 

- 618) ; overruled, 27 L.'D..373. 


*Nickel, John R. (9 L. D.-888) ; over- | 


ruled, 41 Li. D. 129. 


a 42-L. D. 
318.) fads plea, GSA 


; modified, 33.L.,D. 101. 
Northern Pacific :R. R. ‘Co. v.. Loomis 


"8 and 9 “hode | 
: Northern Pacific R. R. “C0 v. Marshall 
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Northern Pacific “R:; R.. Co. (20, L. Dy 
191) ; ‘modified; 22 Ih.. D.:224;-over- 
~Tuled:so far asin. conflict, 29 L:. D. 
550. . 

Northern Pacific R. ‘R. Go. wel i D. 
412; 23 L. D, 204 ;:25'L. D. 501) 5 over- 
- ruled, 58 I. D. 242:-: (See 26 L. D. 
265; 33.L..D. 426; 44 D. 218 3: 177 
0..8.:435.) 


‘Northern Pacific Ry. Co. (48 Li D. B73) ; 


-overruled-so far as in conflict, 51 L; D. 

196. (See 52 L. D. 58.) ; 
Northern Pacific R.. R.'Co.-v. Bowman 

(7 L. D..288) ; modified, 18 L: D. 224. 


"Northern Pacific: R. R. Co. vi Burns -(6 


LD. 21) overruled, 20-L. D. 191. ° 


(21 L. D. eRe overruled, 27. L. D. 
464. 


et al. ae: L. D. 545) ; overruled, 28 
UL, D. 174. 


‘Northern Pacific Ri-R. Co. v. Miller (7 
Muller; Ernest (46 L. De ney 5 -over- | 


L. D. 100) ; overruled so.far as in con- 
flict, 16 L. D..229;°: 


. Northern Pacific R. R: Co. v. Sherwood 


(28 L..D..126) ; overruled so fir.as ‘in 
conflict, 29:L. D. 550. 

Northern Pacific R, R. Go. v. se aione 
(22 L. D. eer Overruled; 28.L..D. 
95. 

Northern Pacific R. R. Co. v.. Urquhart 
(8 L. D. 365) ; overruled, 28 L. D. 126. 

Northern Pacific R. R. Co. v. Walters 
etal. (13 L. D. 230) 3 overruled so. far 
as in conflict, 49 L. D. 391. 

Northern Pacific R. R. Co. v. Yantis (8 
L. D. 58); overruled, 12 L. D. 127. 

Nunez, Roman C: and Serapio (56 I. D. 
363) ; overruled so far as in conflict, 
571. D. 218. 

Nyman: v. St. Paul; Minneapolis, andj 
Manitoba Ry. Go. (5 L.-D: 396); over- 
ruled, 6 L. D. 750. 


O'Donnell; Thomas J. (28 L: D. as : 
overruled, 35 L. D. 411. 

Olson. v.-Traver et al.- (26 -L. D, 350, 
628).; overruled so: far:as in conflict, 
29 L. D. 480; 30 L. D. 382. 

Opinion-A: Al:G: (35. L: -D: oy va- 
cated, 36 L. D. 342. 


_ Paul ©. Wiseman (QL L.D.: 12); : -over- 
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Opinions of: Solicitor,..September” 15, | Pennock, Belle L. °(42: L: D. ees va: 
. 1914;and. February: : 2,'1915,; .over-.|.. cated, 43°L. D. 66. : 
: ruled, September 9, 1919" (1D: 43035, | Perry. v. Central Pacific R. R. Co. (39 
May oe (See 58 I. umn Vo EAD: 5) overruled so far as:in n-¢on- 
& 154-156.) - > flict, 47. L. -D:'304. 
‘Opinion ‘of Solicitor, October 31, 1917 Phebus, Clayton (48° L. D. 128) + * over- 
(D. 40462) overruled so far.as: in-|~ -ruled so far as in conflict, 50" L.D. 
consistent, 58 I, D. 85, 92, 96. 281. 
Opinion of Solicitor, February 7;.1919 | Phelps, W.L. (8 CG. L, O. 139) ; ; over- 
- :(D.. 44083):; overruled, November. 4, ruled, 2 L. -D. 854. ~ 
1927 >. (Me: 6897) ; nines ne Th D158, ‘Phillips, Alonzo! (2... ‘D.. B21). 9 over- 
-* 160.) . ruled,-15 L. D. 424. : 
Opinion of Solicitor; August 8, 1983 (M:'|Phillips ». Breazeale’s Heirs ae iL: 'D. 
27499) ; overruled so. far.as in con-|. 573); overruled, 39 L. D. 98." 
flict, 54 I: D. 402. ne Pieper; Agnes ©. (35 L. D: 459) ; > Over= 
: Opinion of .Solicitor, May 8, 1940. (07 -tuled, 48 L..D. 374. 0 
I. D.-124); -overruled.t in Lpete pet. D. Pierce: Lewis W:. (18 L. D. 398) + sova- 
562, 567. cated, 53 I. D. 447 overruled so. far 
Opinion of Acting Solicitor; Jime: 6, |. .as:in conflict, 59.1. D.-416,.422;.°:°- 
1941; overruled.so far.as inconsistent, Pietkiéwicz etal. v: Richmond (29 1. D. 
60 I.-D. 333. 195):; overruled, 37-L. D.145: - 
Opinion - of. Acting Solicitor; July 30,.|' Pike’s Peak Lode (10 L. D.'200)3 over- — 
1942; overruled: so far: as in’ conflict, |' ruled in part, 20 L. D:; 204: 
= BB I. D, 881... (See 59 I. D. 346, 350.) | pize’s: Peak Lode (14 L.'D. 47) 5 -over= 
Opinion of Solicitor, August 31,1943) ruled, 20. L.:D: 204. 
ve (M, 33188) ; distinguished, 58.1. D. | Popple; ‘James. (12: L. D. 498) 5 over- 
126, 729. ruled, 13 L: D. 588. 0 
Oregon and California Re “R: “Co: v. | Powell, D. C. (6 L. D. 802); modified, 
Puckett: (39 :L. D. 169):5 mociaed, 531 15 L. D. 477. ; 
L..D.: 264. Prange, Christ C, and William C. 
Oregon Central Military “Wagon ‘Road | “Braasch (48 L. D. 448) ; overruled so 
Co. v. Hart.(17. L..D. 480) ; overruled, far as in conflict; 60°1.D. 417,419. 
“18.L,:D. 548. Premo, George (9 L. D.-70).. Gog 39 
Owens. ét al. v, State of California (22) °D: 162, 225.) aa 
‘L. D, 369); overruled, 38 LD. 258. | prescott, Henrietta P. (46 L. D. 486) ; 
a overruled, 51 L. D. 287. ; 
i pringle,.Wesley (13 L. D: 519) ; over- 
ruled, 29 L. D, 599. 
: Provensal, Victor H. (30 L.D. 616) 5 7 
overruled, 35 L. D. 399. ” 
| Prue, Widow of Emanuel (6 .L. D. ae o 
vacated, 83 L. D. 409. ~ 
Pugh, F. M,, etal. (14, Le D. 274); in 
; effect vacated, 232 U.:8. 452. 
Puyallup: Allotments. (20 L. D. 157); 
modified, 29. L.-D. 628. ; i 





Pace v. Carstarphen et al.°(50 L. D.| 
869).; distinguished, 61.1..D..459..° 5 

Pacific Slope Lode (12.L. D. 686) ; over- |. 

_ Tuled.so far.as in conflict, 25 Li D. 
518. ; 

Papina:v. ‘Saerion (1 B. LP. 91); 
modified, 5 L.:D. 256. 

Patterson, .Charles: BE. (3 L. D. 260) ; 
‘Inodified, 6-L. D. 284, 624, 

Paul Jones Lode (28. LD. ata ; Daodi- 
fied; 31 L. D. 359. j 


- . Tuled, 27 L. D: 522, 
Pecos Irrigation and Tunnevanenes Co. 
. (15: L; Dy 470); overruled, 18. L, -D-. 
_ 168, 268. te 


Ramsey, Geaiee Tj Heirs. of Edwin C. 
’ Philbrick. (A. 16060) ; August 6, 1931, 

unreported; recalled: and vacated, 58 
I. Dy. 272, 275, 290. 


Rancho Alisal (1 L. D..173)3 overruled, 
5 L..D. 320. 


Rankin, James D., et. al. (TL. D. 15 ae 


overruled, 35 L. D.: 32... 

Rankin, John M. (20: L: D. 272) 5. re- 
versed, 21 L. D. 404. 

Rebel Lode (12.L. D..683); eercaiea: 

261. D. 2043.48 L. D..523: 

*Reed:v. Buffington (7 L. D. 154) ; over- 

* yuled, 8L. D. 110. (See 9 L. D. 360.) 

Regione v. Rosseler (40 L. D. 98) ;:va- 
cated, 40 L. D. 420. 

Reid, Bettie H., Lucille H. Pipkin (61 
I. D..1) ;.overruled, 61:I. D. 355. 

Rialto No. 2 Placer Mining Claim (34 
L. D. 44) ; overruled, 37 L. D. 250. 

Rico Town Site (1 L. D. 556) ; modified,' 
5 L. D. 256. 

Rio Verde Canal Co. (26:L. D. ast; : 
vacated, 27 L. D.. 421. 

Roberts v. Oregon Central Military 
Road Co. (19 L. D. 591); overruled, 
31 L. D. 174. 


i ‘ . (12. D. 3 over- 
Robinson, Stella G. (12 L. D. 443) ; over. ‘Shane: Oil. Company. 


ruled, 13 L. D: 1. 

Rogers, Fred B. (4% L. D. 325); va- 
-eated, 58 I. D. 649. 

Rogers, Horace B. (10 L. D. 29) ; over- 
ruled, 14: L. D. 321. 


Rogers v. Atlantic & Pacific R: R. Co. 
Silver Queen Lode (16 L. ‘D-,186) ; over- 


~ (6 L. D. 565) ; overruled: so far as 
in conflict, 8 L. D. 165. 
“Rogers ». Lukens (6 L: D. 111) ; over- 
ruled, 8 L. D..110. 
Romero v. Widow of Knox (48 L. D. 


82); overruled so far as in conflict,} 


49 L. D. 244. 
Roth, Gottlieb (50 L. D. 196) 5 modified; 
50 L. D. 197. 


Rough Rider “and: Other’ ‘Lode Claims:| 


_ (41 L. D. .242, 255) ; vacated, 42 L. 
D. 584. 


St. Clair, Frank (52 L:D. 587) ; modi- 
fied, 53 I. D. 194. 

*St. Paul, Minneapolis and Manitoba 
Ry. Co. (8 L. D. 255) ; modified, 13 
L. D. 854, (See"82 L. D: 21.) 

St. Paul, Minneapolis and Manitoba Ry. 
Cos-v.; Hagen: (20 2 L. D. 249); over- 
ruled, 25) L. D : 
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is Paul, Minneapolis and Manitoba Ry. 
.Co. v. Fogelberg (29-L. D. oda va- 
* cated, 30 Le-D.:191, ; 


‘| Salsberry; Carroll (147 LD. 170) ; over- 


ruled, 39 L. D. 93. 

Sangre. de Cristo aut Maxwell Land 
Grants: (46 L. D. 301) ; modified, 48 
L. D. 88. 


Santa -Fe:Pacifie-R. R. Co. v. Peterson 


(39 .L. D.. 442) overruled, 41 L. D. 
383. 

Satisfaction Extension. Mill Site (14 
L. D..173). (See 32 L. D. 128.). 


*Sayles, Henry P. (2 L. D: 88); modi- 


fied, 6 L. D. 797. ‘(See 37 L. D: 830.) 

Schweitzer v. Hilliard et: al. (19 L. D. 
294) ; overruled so far as in conflict, 
26 L. D. 689. 

Serrano v. Southern Pacific R. R. Co. 
(6 GL. O. 93) ; ; overruled, 1 L. D. 
380. ; 

Serry, John J. (27 L.'D. 380) ; overruled 
so far as in conflict, 59 I’ D. 416, 422. 

(See 55 I. D. 

7.) 

See v. Moran (1 L. D..162); over- 
ruled, 15 L. D..424. 

Shineberger, Joseph (8 L..D. 231) ; over- 
ruled, 9 L. D. 202. 


. Tuled, 57.1. D. 63. 


| Simpson: ‘Lawrence W. (35 L. D. 399, 


609.) ;-modified, 36 L. D.-205. 

Sipehen v. Ross (1 L. D. 634) ; modified, 
4.1L. D,; 152. 

Smead v, Southern Pacific R. R. Co.. (24 

LL. D. 482) ; vacated, 29 L. D. 135. .. 


Snook, Noah A. et al. (41 L. D,.428) ; 


‘overruled so-far-as in conflict, 43-1. 
D. 364. 


-Sorli v: Berg (40 L. D. 259) overruled, 


42.L. D. 557. 
Southern Pacific. R. R. Co. (15 L.. D. 
460) ; reversed, 18 L, D.. 275. 
Southern Pacific R. R. Co. (28 L. D. 
'281:):3 recalled, 32. L. D. 51. 
Southern Pacific R. R.:Co.. (83 L. D. 
89):; recalled, 33 L. D. 528. 
Southern Pacific R. R. Co. v. Bruns (31 
‘L. D. 272) ; vacated, 37 L. D. 248. 
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South ‘Star’ Lode: (1%: L: D. 280) ;'over- 


» ruled;.20/L.! Di: 204748-L: D: 528. - 


Spaulding v. Northern. Pacifie:R. R: Co. |: 


(24. LD. 57) j overruled, 31 Ly D- 151. 


Srencer. James (6 Ie. :D.:217).; modified, : 


6.L. D:.772; 8 L. D. 467.- 


‘Spruill; Lelia May (50.L. D. 549); over- |.’ 


ruled, 52 L. D. 339: 


Standard. Shales Products Co. (52 L. | 
: D. 522). overruled. so:far as in con- 


flict, 53-1. D. 42. 


State of California (14 L. D. 258) 5 va-| 


cated, 23.L. D.:230. 


State of California (15 L. ‘D. 10); over- 


ruled, 23 L. D. 428. 


State of California (19 L. D...585) 3 va- 


cated, 28. L. D. 57. 


- State of California (22 L. D, 428) ; over- 


ruled, 32.L..D. 34. 


State of California. (32. L. D. 346) : va- 


cated; 50 L. D. 628. 
' 499 and 46 L. D. 396.) 


(See 37 L.. D. 


‘State of California (441, D. 118) ; ‘over~ 


~ ruled,. 48 L. D. 98. 


State of California’ (44'L. D: ane) over- 


- ruled, 48-L: D. 98. 


State of ‘California v. Moccettini (19- 
L. D. 359) ; overruled, 31 L: D. 385. 


- State of California v Pierce (3 Cc. L. oO 
_ 118); ‘modified, 2 Le D. 854. °° 


"State. of “California D. Smith’ (5 L. D. 


543); overruled § so far as in conflict, 
18°. D. 348. 


State. of’ Colorado (7 L.D. 490) ; over- 


ruled, 9 L. D. 408: 
_ State of Florida - ee L. -D: 355)’; re- 
“vversed; 19 Li: Dv 76.: = 
State of Plorida (47-L: D. 92; ‘98):;.over-: 
Tuled so.far.as in conflict, 51.L..D.,291. 
State-of Louisiana’ (8. L, D. 128) ; modi-: 
fied, 9 L. D. 157. 
‘State: of Louisiana (24 L:-D. 281) 5 vae 
. cated, 26:L, D. 5. : 


‘State of Louisiana .(47-L..D: 366). over- | 


ruled’.so ‘far as‘in. ‘conflict, 51 Bs Di 
: 291.- 


State of Louisiana: (48 Li D. 01): cover-, 
 ruled'so far as in conflict, 51 Il. D. 291. 
State of Nebraska (18 L. D: 124) over-. F 


' Tuled, icin ‘D. 358. 
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-TLalkington’s- 





Btate. op. iNébrasita. v.: Dorrington: (2 


_ ©. L. L. 467) ; overruled: so.far.as in 
{ conflict,'26°L. D; 123. i 

State of New’ Mexico: (46.Ui: D:. 217) 
soverruled; 48.L:.D: 98, i 

State of New Mexico: (49 L..D. B14) ; . 

overruled, 54 I..D..159. : : 

State of. Utah (45 L. D. seatala overruled, 
48 LAD: 98. : 

*Stevenson; ‘Heirs of v. ‘Guininahia 
(82'L. D. 650)’; overruled_so far-as in . 
conflict, 41 L: D, 119. : (See A L: D, 
196.) ; 

Stewart et .al. v. Rees. ee al. (21 L. D. 

- 446) ; overruled so. far. asin conflict, 
29.L..D.401. 

Stirling, Lillie B. (39 L. D. ae over- 
ruled, 46 L. D. 110. 


Stockley, Thomas.J: (44 L: D: 178, 180); 


vacated, 260 U..S. 532. 
460, 461, 492.) - 


“(See 49 L. D, 


Strain, A. G. (40.L. D. 108) ; “ovemruldd 


so far as in conflict, 51'L..D. 51. 


_| Streit, Arnold. (‘T-476. (Ir.)), August 


26, 1952, aren UTEe overruled, 62 
A. D.12..- : 

Stricker, Lizzie (15'L. D. 74) overruled 
.. 80 far:.as:in:conflict, 18 L. D, 288. :: 
Stump, Alfred M., et al. (39 L: D. oun : 
. wacated, 42 LD. 566.. 0. |. : 
Sumner D. Roberts (23 L. D. 201). -oyer- 
ruled so far as in conflict, 41'L. D. 173. 


‘|. Sweeney v. Northern Pacific R, R. Co. 


. (20. L. D. 394); overruled,..28° L. D. 
14. 

«Sweet, Eri P, (2 Cc. i 0. 18); over- 
ruled, 41 L. D..129. (See 42° L, D. 

ABBY ee, 

Sweeten v. Stevenson (2 B L. Pp, 42); : 
overruled’ so far as in conflict, 3 LD. 

» 248. © : ' 


| Taft v. Chapin . (14 L. D. so) 3 over- 
: ruled, 17-L. D. 414. : 

Taggart, William M.: (41: L. ‘D. 282) + : 
overruled, .47.L. D.. 370... 

Heirs. -v. - Hempfling . re; : 
L. D. 46):; overruled, 14 L: D..200. ; 

Tate,. Sarah J..(10 -L.-D. 469) over- 


{> tuled, 24 Le Dy 211: 
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Taylor, Josephine, ‘et al.- 

-» June’ 27, 1939, unreported: overruled 
so far as in‘conflict, 59 I. D, 258, 260. 

' Taylor: v. Yates et.al. (8 L. -D. 279) ; : 
reversed, 10 L.D: 242. 7 

*Teller, John C. (26°L,; D. 484) ;-over- 
ruled, 36° L.- Ds 36. (ee 87 -L: D. 
715.) 

Thorstenson; Even (45 L. -D. 98) ; over- 
ruled so far as-in conflict, 47 Li D. 
| 258. 

; Tieck », MeNeil (48 L. D. 158) ¢ ; modi- 
fied, 49 L. D. 260.° 

Toles v. Northern Pacific Ry. Co. et al. 
(39 L. D. 371) ; overruled so far as in 
conflict, 45 L. D. 93: ; : 

Tomkins, H. H. (41 L. D. 516); over- 
ruled, 51 L. D. 27. 

Traganza, Mertie Cc. (40 L. 'D. 300) 5 ; 

- overruled, 42 L. D. 612. 

Traugh v. Ernst (2 L. D. 212); 
ruled, 3 L. D. 98. 

- Tripp v. Dumphy (28 L. D. 14) ; modi- 
fied, 40 L. D. 128. : 

Tripp v.: Stewart (7:C. L. 0. 39); modi- 
fied, 6 L. D. 795. 

Tucker: v. Florida Ry.. & Nav. Co. (19 
L. D. 414) ; overruled, 25 L.. D. 233. 

Tupper v. Schwarz, (2 L. D. 628) ; over- 
_tuled, 6 L. D. 624 .. 

Turner vo, Cartwright: (17. L. D. 414) ; i. 
modified, 21 L. D. 40. 

Turner v. Lang (1 C.-L. O. 51); modi- 
fied, 5 L. D. 256. 
Tyler, Charles (26 L. D. 699); over- 

ruled, 35 L. D. 411. ‘ 


over- 


Ulin v. Colby (24 L. D. 311) ; overruled, 
35 L. D. 549. 

Union Pacifie R. R. Co. (38 L. D. 89); 
recalled, 33 L. D. 528. 

United States v. Bush (13 L. D. 529) ; 
overruled, 18 L. D. 441. 

United States v. Central Pacific Ry. Co. 
(52 L. D. 81) ; modified, 52 L. D. 235. 

United States v. Dana (18 L. D. 161); 
modified, 28 L. D. 45. 

United States v. M. W. Mouat et al. (60 
I. D. 478) ; modified, 61 I. D. 289. 

Utah, State of (45 L. D. 551); over- 
ruled, 48 L. D. 98. , i 
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(A. 219945), | 


XT 


Veatch, Heir of Natter (46 L: D. 496); 
(iar s0 far'as in conflict; 49 L. D. 
“(See 49: L.-Dy oS for adherence 
in ny ) = 
Vine, James (14: LD: 527 ins modified, 
14 L. Dy 622.: i 
Virginia-Colorado ann Corp. 
(53:1. D. 666); overruled so far as in 
-eonflict, 55 I. D.: 289. 
Vradenburg’s. Heirs et al. v. Orr et-al, 
(25. L. D. 323); overruled, 38 .L. D. 
258. 


Wagoner v. Hanson (50 L. D. 355) ; 
overruled, 56 I. D. 325, 328. 

Wahe, John (41 Li D. 127) ;. modified, 
41 L. D. 687. 

Walker v. Prosser (17 L. D. 85) ; re- 
versed, 18 L. D. 425. 

Walker v. Southern Pacific R. R. Co. 
(24 L. D. 172); ; overruled, 28 iL D. 
174, 

Walters, David (15 L.D. 186) 5 revoked, 
24 L. D. 58. °° 
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_ DECISIONS OF THE 
DEPARTMENT OF THE INTERIOR. 


APPEAL OF SAMUEL N. ZARPAS, INC. 


IBCA-24 A fe 
Decided January 4, 1956 


Contracts: Changed Conditions—Contracts: Delays of Contractor—Con- 
tracts: Damages: Liquidated Damages 


Where the contractor, who was engaged in the installation of a curtain in the 
‘Carter Barron Amphitheater in Rock: Creek Park, Washington, D. C., ac- 
cepted ‘a change order which involved the. operation of the boom and the 
curtain, so as to increase their operating speed, and the change order. also 
provided for an extension of time of 100 days, delays occasioned by “diffi- 
culties in procuring a special motor and adjusting electrical..controls are 
not excusable, and-the contractor is not entitled to:an additional, extension 
of time, which would permit.the remission of liquidated damages, since the 

_ difficulties were clearly incident to the change, and so-came within the scope 

. of the change order. ..In the absence of any qualifications, acceptance by the 
“@ontractor, ofa change ‘order is legally binding, since it results ina new. 
supplemental contract through modification of the original, The fact that 
the contracting officer might have granted a longer extension of time.than 
the contractor accepted, and acted upon the assumption that a change order 
could not be issued unless it ineluded a definite time extension, or stated that 
no change in time was involved, goes only.to. the motives of the contracting | 
officer, and does not affect the binding character of the legal obligation. If. 
any mistake of law was made, it was by the contracting officer and was 
wholly. unilateral... But even if there had been a mutual mistake of fact, 
the change order could ‘not be reformed by the Board, since reformation’ of 
contracts isa judicial father than administrative function. 


Contracts: Comptroller .General—Contracts:. Damages: Liquidated Dam- 
ages 
The question whether. a . recommendation should be made to the Comptroller 
~ General pursuant to Section. 10 (a) of the-act of September 5, 1950 (64 Stat. 
ABTS, B91); is Feferred.to-the Solicitor of the Department in ‘whom the func-: 
- tion of making such recommendations is wesley by section 27 of Secretarial 
Order No. 2509, Amendment No. +6, 


BOARD OF. CONTRACT. “APPEALS 


On December 21, 1954, Samuel N. Zarpas, Inc., now of 2508 —50th et 


Avenue, » Tuxedo, Maryland, 1 filed notice of appeal, dated December 


Formerly located at 514 Rhode Island Avenue, N. E., Washington, D. Cc. 
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21; 1954, from : a ‘ deciian, of the ‘conemacting officer in the form of a | 


istiar: dated November 19, 1954, denying its Fequest for an extension .. 


~ of time and the remission of liquidated damages: in the amount of 


$2,580 assessed against it for. delay in completing the. performance of 


Contract No: 14-10-098-153,- entered inte -on- December 29; 1952, with 
“the National Capital Parks, National Park Service. . 

- The contract, which ‘was on the standard form for Goren: con- 

_ struction contracts (F orm-No. '28,. Revised April-3, 1942), provided 

- for the installation by the contractor of-a curtain at the Carter Bari ‘ron 
cemu heater in Rock‘Creek ‘Patk; Washington, D. C. 


- .¢he-curtain: was to-be of .a:rather elaborate. nature,-and the work. . 
was to include. the construction. -of concrete, footings: and the installa- : 


tion, of: steel supporting members,, and. the installation of, the curtain: 


itself included booms,and accessories which. required motors-and:elec-” 


trical: controls. Section dof the: specifications required:the contractor 

e working’ drawings, | covering all phases of the’installation, 

: drawings weré to be submitted by the contractor to the ‘con- 
fracting officer for. approval before proceeding , with the. work. 

© Ehe: Carter ‘Barron Amphitheater is an-open air summer | theater, 






and: ‘time-was of the essence in the making ‘of:the contract, which‘pro- aN - 
-‘vidéd thatthe work’ was tobe ‘completed within ‘90 calendar‘ days — . 





‘from: the receipt by the. contractor of notice to proceed. “As such 
notice was. received by the.contractor. on J AnUary, 7,.-1953,, the work: 
a should have been:completed by April 7, 1953. : 
Sy /As the work was far from: completed: on. the: scheduled date,: eae 
the summer season. of 1953 was aus to neg the contracting officer 





: ditions 3 were , Gorisidened ‘Gieeyérable: to: the suitable: Ban nnn of 
‘the work,” or: when’ the: contractor ‘had: failed: “to: carry: out orders 
_ given or.to‘perform-any provisions:of the contract.” . The order was 
effective as of May 8, 1953, although it was actually dated May 19, 
1953. An order to resume: work was. entered September:14, 1953.: 

While the stop ‘order was in. effect; the: contracting: officer oriared 
Change Order’ No. 3, which is dated August 7, 1953, and was ‘accepted 
by the-contractor on “August 10, 1953. Thi order ‘extended the time 
of performance 100 days. The time of performance | was further 
extended by 20 days by“Chaiige Order No.4; dated November 16, 
1953, and. aécepted’-by the contractor on. November. 17,, 1953. ‘The 
~ addition of these two. time extensions to the time which had elapsed 
’ since the scheduled completion date of April 7, 19583, except. for ‘the 
period when ‘the aoe ‘order: was in. \ effet, ‘established’ the* extended 
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completion ‘date as “Deceniber ii; 1953. Ta his ‘fhdings of “fact aba 
decision of November 19, 1954, the’ “contracting, officer granted an 
additional extension of time of 5. ‘calendar days to cover the period 
of a strike, and thus the final completion date became December 16, 
1953. As beneficial use of the: facility did not begin until June i 
1954, liquidated damages were assessed. ‘for 172 calendar. days’ at $15 
‘a ‘day, as provided in paragr aph 3-2 of the spécifications, which made 
the total. of liquidated damages $2, 580. : 

“The record shows that during 1 the oariea of the performance | ‘af 
‘the: contract, the. contracting officer or his representatives continually 
‘complained to the’ contractor that he was unduly delaying the work, 
and warned him’ that. such. delays’ might, lead to the assessment, Of 
liquidated damages.” 2 Complaint was made in, particular of the 
‘failure of. the éontractor.. .to submit, the necessary ‘shop drawings 
‘promptly. ‘It was ‘pointed out. that the first shop drawings were not 
‘submitted until March 2; 1953, and that other shop drawings had 
not been submitted until. ‘nearly ‘the end: ‘of April’ 1953, 

The contractor, .on its part, wrote a number. of letters ‘to! the 
‘National Capital Parks,? explaining ‘difficulties which it, had encoun- 
‘tered, and the delays. to which these had led. | It cited’ difficulties. of 
design. that had delayed. preparation: ‘of the, shop. drawings, a change 
‘ordered by the.contracting officer in the material of the curtain, short 
‘ages of required material, the discovery of obstructions in thé: course 
of the installation of the concrete. work in the basement of the amiphi- 
theater, and an error.in price ‘quotation, which had léd the ‘supplier 
"of the curtain track, eurtain me and the curtain itself to alles 
‘its subcontractor’s order. one 
The. controversy in ‘this case is centered, ‘however, upon: hs. work 
“done. under Change Order’ ‘No. 3, which had ‘to do with the operation 
_of the boom.-and the: cartain, so as to increase ‘their operating” speeds. 
“The achievements. of this ‘objective’ involved, some electrical, “mé- 
chanical and structural’ changes, of which the most important appear 
to have been changes in the motor. and electrical controls. It-turned 
‘out that -the execution. of Change Order “No. 3 required far more 
_time than. the contractor and its subcontractor had anticipated. » The 
‘first intimation. of this was. conveyed to the’ contracting: officer when 
“under. date of January, 9%, 1954, the ‘contractor’ forwarded a letter - 
dated J. anuary. | 14, 1954 from J.B. Clancy, Ine.; a ‘supplier, to Criss 
Bros, &. Co., its subeantractor, ‘indicating that a Jong time would 


: a # Such ‘ ajers 9 were “dated ‘Kpril 8 and: "OT, 1953+ “May “8; “1953: ‘September 11 and.30, 1983; 
f “December 16,. 1953". ‘and ‘April 35; 11954. ’ AcTetter. dated. June 80, 1954, was, also, weltten: 


after the work had. been accepted. “athe 
These letters are dated March 20, 1953; April 13, 1953; and May 5, 1953. 
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- be involved in obtaining the eléctrical equipment. An. extension ‘of : 
time was not requested, however, until after completion of the whole’ 
contract. Under date of June 9, 1954, the contractor requested a 
"time extension’ from December 11, 1953, “through the date the project 
was accepted as usably: complete.” ®t pleaded that the extension. of 
time of 100 days provided in Change Order No.3 had been “agreed 
upon on estimates by our suppliers and it was: impossible to predict 


at that time the-exact delays to be encountered.” With this letter 





‘the .contractor’ enclosed. a letter. dated April 21; 1954, from .the 
'. Al Gleeson Electrical Co., Inc., the supplier of the electrical . -equip- 
ment, concerning the difficulties encountered in securing various items, 

and another letter dated: April. 20, 1954, from ‘J. R. Claney;: Ine.; to 
Criss Bros, & Go, in which delay was attribuited to the insistence’ of 
a representative. of the contracting officer upon the procurement: of 
a very special type of motor, which necessitated a change in the entire 
control system, so that: the controls that had already’ been ordered 
and obtained could no longer. be. used. ‘ 

In his findings of fact and decision of November. 19, 1954, the con- 
tracting officer reviewed. the entire correspondence between the parties, 
cand ‘the various causes of delay advanced therein. | -Except.for the .. 

- 8 days? extension of time: allowed by reason of the strike, ‘he denied 


- any further extension of time, He pointed out that. the change of 


the, curtain: ‘material had been. effected by an. agreed change order 


ean which made no provision for any, extension of time, and that the exten-. 
-.gion.of time granted in.Change Order No. 4.covered the delay result- 


“ing. from..the - discovery of ‘the obstructions in excavating for. the 
concrete pier footings. He also pointed out that the error.in price — 
quotation. for. the curtain: track and accessories made by ‘the: ‘subeon- 
-tractor’s supplier was 2: normal. hazard. of’ ‘business which: “the con- 
tractor would have to assume.. As for the delays encountered in the 
execution of Change Order No. 8, apparently he held that no causes . 
of delay had -been shown. which were. not ween the SCORE of the 
‘change order... 
In its letter of January: 34, 1988, in sinner of its epweat: the:con- 
tractor appears to rest its plea for an: extension of time. éntirély upon: 
the delays, which, it. alleges, it. encountered i in executing Change Order 
No. 8. In the hearing on the case which the Board held: at Wash- 
ington, D.-C.,on August: 18,. 1955, the contractor also based its plea 
for the remission of: liquidated damages upon. the. inadequacy of the 
time extension granted under the terms of Change. Order’. No. 3. 
Samuel N: Zarpas, the President of the contractor, testified that, he 
agreed to thet time allowance of 100- ae in Change'C Ore No. 3 with 
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great ‘reluctance in the expectation that the time would be extended 
if unforeseen difficulties were encountered. It is clear from the testi- 
mony that his.expectation was not based upon any promise, and the 
time allowance in the change order cannot,. therefore, be regarded 
as contingent and subject to later adjustment.. Indeed, the Govern- 
ment first proposed an extension of time of 90 days, and agreed to 
the 100 days only after considerable negotiation. However, Robert C. 
Horne, the Chief Engineer for National Capital Parks, in testifying 
on behalf of the Government, explained that a definite extension of 
time was inserted in Change Order No. 3, only because “it was pointed 
out to us by a higher echelon in the Department that a change order 
must contain a specific number of calendar days extension of time, 
or it must contain a statement that no change in time was involved.” 
(Tr., p. 22.) . And that since the end of the summer theatrical season 
was approaching, “it wouldn’t have made any difference if it had — 
been 200 days.” (Tr., p.28.) Indeed, the witness agreed that it would 
be “substantially correct” to say that the time extension of 100 days 
had been inserted in the change order “merely to take care of a 
technicality.” (Tr., p. 24.) 

In the brief filed by Government: counsel prior to the hearing the 
position was taken that the decision of the contracting officer should be. 
affirmed but that, since there was “an absence of any monetary damage 
ot consequential inconvenience suffered by the Government”, the case | 
should be referred to the Comptroller General pursuant to the statute 
which authorizes the Comptroller General, on the recommendation of 
an agency head, to remit liquidated damages in whole or in part “as in 
his discretion may be just and equitable. m4 At the hearing, this was 
also stated to. be the position of the Government. However, in his 
post-hearing brief, Government counsel seemed to take the position that 
“if the evidence in the case justifies that conclusion,” the Board order 
the Contracting Officer “to amend Change Order No. 3 to include an 
additional period of 172 calendar days, or so ny thereof as the cir- 
cumstances in their judgment warrant.” 

The Board cannot accept this suggestion, for it is not warr gated By 
the evidence relating to the negotiation of the change order, and would | 
be contrary to the law applicable to the case. The record does not show | 
that the contracting officer committed any error in granting or deny- 

Ing any extensions of time-to the contractor; which, indeed, must.con- 
cede this to be'so, since its whole-case is based on Change Or der No. 3. 
So far-as this change order-is: ‘concerned, the contractor has failed: to 


" 4Seé section 10 (a) of the act_of September 5, a (64 Stat. 578, 591; 41 Uz & Cc, 
1952.ed., see. 256a). ; 7 ; ; 
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show that its acceptance was qualified, or r that any. of the delays which , 
were encountered in its. execution were not within .the scope of the 
change | order. The difficulties i in procuring the special type of motor, 
or in ‘adjusting the electrical controls were clearly. incident to. the 
change. The fact that the contracting officer might have granted a 
longer extension of time than the contractor accepted, and.,.acted 
upon. the. assumption. ‘that a change order could not: be issued. unless 
it included a definite time extension, or stated that no change in time 
was involved, 5 goes only to the motives of the contracting officer, and 
does not affect the binding character of the legal obligation which was 
routually accepted . by the parties after considerable : negotiation... It 
any: mistake of law was made, it was by the contracting « officer and was 
wholly unilateral. But even if there had been a mutual mistake of 
fact, an administrative board could not reform the change order, since - 
itis well-settled that the reformation of contracts is. a judicial rather 
than an administrative function.® 
_ Itis no less well settled that.the acceptance ofa change order by the 
contractor is binding, since in effect it works a modification of the con- 
tract and creates a new supplemental contract.’ This is as true of the 
provision of a change order providing for an extension of time*asofa 
provision of a change order providing additional ‘compensation for 
extra work. Indeed, it has even been, held that normally. the failure 
to provide an extension of time in.a change-order raises. the presump- 





_ tion that “the time limit of the initial contract shall. apply to all work . 





the, performance of which is to be initiated prior to the expiration of 
that time limit.” ° . 

, The Board. is, therefore, constrained.to hold, notwithstanding ‘the: 
position taken by the parties, that it may not: disregard the change 
order and_extend: the contractor’s time of performance. *. Whether the 
contractor is entitled to the remission of liquidated damages involves. 
: equitable considerations which are not for the Board to consider, since 
it: is. not authorized to make recommendations to. the. Comptroller 


5 As a matter of law, it was not necessary ‘that the extent of ‘the additional time to “be 
allowed: be determined in the change-order, since.a change order may be entered unilaterally 
by. a contracting officer, ‘and even the amount of additional compensation may be left open. - 
Tt may: have’ been decided. as .a°.matter of policy, However, that -the extension: ‘08 time 
should be fixed in the change order. : 

8 See 15.Comp. Gen. 240° (1935), and judicial decisions there’ cited: : 

-\% See: appeal: of :Sam Bergesen, 62°1..D. 295 (1955); and other cases: there. ‘cited: 

. 8 gee” Griffiths .v. United, States, 74 Ct. Cl.245,- 257-58 (1982); Irwin € Leighton: ve 
United States, 104 Ct. cl. 84, 109 "(1945) ; : Peterson, ‘BCA No..114,; May 25, 1948, 1 CGP . 
160.; Blystone,; Navy Dept., BCA No, 121; April 2, 1945, 3 CCF 904; The Rust, Engineering 
Co., :Navy ‘Dept.; BCA No. 127, October ‘8, 1945, 3 CCF.1210. ‘There are.also'a number of . 
Unreported decisions to the same’ effect by the Armed Services Board of Contract Appeals: 
Oconee, Garment.. Co.,..No...5538,, dated December. 15, 1950; Waterbury Co., Ine. ne: ete 
dated Mareh 14,1952; ABCD Corp., No. 1047; dated August 28, 1952. : : fine Ay aceas 

° See Peterson, BCA No. 114, May 25,.1943, 1 CCF 160, 161. Relat ae er oe 
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General with: r reference thereto. ‘This function i is vested i in the Solicitor 
of the Department by section 27 of Secretarial Order No. 2509, Amend- 
ment No. 16, and the case will, therefore, be referred by’ the Board to 
him to ecnsidét whether to recommiend the remission of the liquidated 
damages. ee 

The Board ‘does not ‘donde wheter the ieee for. an. - additional 
extension of time was timely. Any-extension of time could be granted 
only. pursuant to article 9, the “Delays—Damages” provision, of the 
contract, which requires the contractor to. notify the contracting officer 
of:a cause of delay within 10 days of its commencement.: It is clear 
that the letter of Jurie 9, 1954, which was written by the contractor after: 
the acceptance of the work performed undér the contract. was' not — 
timely. The contractor’s prior letter of January 27, 1954, may have - 
been intended, however, to give notice of delay, but the. meeora does 
not make it clear whether it was timely. peed 


Oo onelaaian: 


" MphStoies pursuant to the authority delegated to the Boa of 
Contract Appeals by the Secretary of the Interior (sec. 24, Order No. 
2509, as amended; 19 F. R. 9428), the decision of the contracting 
ofee, denying the contractor’ 8 ee for an addiitonal extension of 
be: annde to the Comptroller. Ganchh that’ the liquidated .damages - 
assessed. against the contractor be remitted is referred to the. Solicitor 
for his consideration. : 


ePeradcens HL Haas, CHAIRMAN. 
- Tuomas C. Barcnetor, Mumper. 
Wir1am Snaci, Member. 


INTERPRETATION OF THE CHEYENNE RIVER ACT OF | 
SEPTEMBER 3, 1954 ‘(68 Stat. 1191) : 


Tadien Lands: ‘ Generally—Statutory Construction: ‘Generally 


Under section XI. of the act of | September 3,.1954 (68 Stat. 1191), lessee Indians 

within the taking:area of the Oahe.Dam and reservoir project. must continue 

- to pay rent during the period. the lands continue to be used under the -provi- 
_ Sions of this ‘section. uit 


ie ‘Section XI of the act ‘of iecioune. 3, 1954, does ‘Rel : oaioriae, the ‘purchase 

of lands in‘a trust status as a substitute for-land in the taking area .of. the 

© Qahe project which ‘is held by an individual member of ‘the ‘Cheyenne River 

Sioux Tribe is unrestricted fee simple ownership. : Metiorandum-Opinion, of 
March 2, 1955, reconsidered and affirmed. 
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The benefits of section. XI of. the ack of. Sentenbee 38,1954, may. not be extended 
to Indians who own no land within the taking area of the Oahe Dam project. 


iE Indian Lands: Generally—Statutory Construction: Legislative History: 


Although the legislative: history of an act of Congress:‘may not:be drawn: upon 
to. establish a meaning or: ‘Intent. contrary to the clear language of the-act, 
. this rule is-without application where the legislative history. supports, rather 
‘than disregards, the’ clear language of the statute. - : 


Tndian Lands: Generally—-Words and Phrases 
The phrase “alt members of said tribe who are oaltlenta of the Cheyenne River 
Sioux Reservation at the time of the passage of this Act,” means those ‘mem- 
bers of the tribe: who actually resided onthe reservation and maintained 
‘their’ homes: there to the exclusion of members: of the tribe: who. maintain 
- permanent. residence elsewhere. 
Indiéns: Generally—Funds: Genevaliy“eepeaditunes: special iuide® 


~ Bixpenses. incurred ‘by the Tribal Council on and afte? the date of the Secre- 
tarial proclamation declaring the act of.,September: 3, 1.954, to be’ in. effect 
‘are not reimbursable. by the United States. 


“The payment of $2,250,000 provided for’ in section II of the act may not be in- 
; -eredsed or" decreased without further Jeciciatiog by the Congress. 
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‘ 


. Torun Conmrssroner 0 oF ee aes 


_» This. isin reply to.your memorandum’ of October 13, 1958, int which 
you ask a number of specific questions concerning the Cheyenne River 
~ Act. For-convenience, each question will be pee ina eeparals 


i paragraph preceding the answer. 


Az Section. LX of the ‘act contains the following language :. “Mem- 
-bers. of said. Indian tribe now residing within the taking area of.the - 
project shall have the right: without charge to remain on: and use the 
lands hereby conveyed as said lands are now being used from ane after j 

_., the effective date of this Act * * *” : : 

Yoiir question is whether certain lessee Indians now residing: with- 

in. the taking area-have by this language-been given rent-free privi- 
_ leges to remain on and continue to use the lands. cones until the 
. lands are flooded.. ees 

«Answer: After consideration. of the purposes of tha act'as a whol, 
it is plain that Congress intended that this land should continue in 
use the same as it was before the taking'and that an owner of the land 
who did not himself reside thereon should be entitled to continue to 
‘recover rental payments from his lessee. I believe that if any other 
meaning had. been: intended, Congress. could, and no donbt would, have 
Reverted to more y expressive Hanguage., 
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. January 12, 1956 : : 
2, Section XI of the act provides for the purebise’ of lands to replace 
those taken for the Oahé project. Should this be construed to mean that — 
- Indians losing deeded: land (fee patent or purchased in-nontrust: status) 
in the taking areas. may purchase. tribal land in. a trust. status::to. re- 
place the deeded lands lost? : : 


The answer is “No.” This question has Barsbotons received consider- 


ation by this office, and in an opinion dated March 2, 1955, it was held 
that section XT authorized the purchase of land in a trust status as a 
substitute only for such land in the taking area which was held under . 
a trust patent. or exchange assignment, and that section XI did not - 
authorize “the purchase of land in a trust status as a substitute for 
land in the takmg area which is held under fee patent.” 

Under date of December 1, 1955, the Sioux Tribe of Indians of the 
Cheyenne River Raservation, through the tribe’s general counsel, Mr: 
Ralph H. Case, petitioned the Secretary of the Interior to review and 
reverse the opinion of March 2, 1955. In reviewing this petition, which 
has been referred to this office, I find that the chief contention of the 
“petitioner is that the opinion of March 2, 1955, erred in disregarding 
the “clear language of section XI of the said act,” and in relying on 
the legislative history of the act in disregard of the “well known rule 
of construction of statutes where the statute is clear and understand- 
able and the intent of Congress is clearly expressed therein.” We agree 
with the petitioner that the legislative history of an act of Congress. 
cannot be drawn upon to establish a meaning:or intent which is con- 
trary to the clear language of the statute. However, that is not the. - 
‘situation -here. The language of section XI in itself plainly shows 
that the acquisition. of trust lands to replace lands in unrestricted fee. 
simple ownership was not contemplated. Thus, provision is made for 
the issuance of trust pane for the new lands with the declaration -- 
that such trust patents “shall be in form and effect the same'as corre- 
sponding trust patents heretofore issued to said individuals.” This 
means, of course, that the Indians who are entitled to the benefits of 
section XI must be Indians who held under trust patents lands in the 
taking area, and not Indians who held the unrestricted fee simple title 
to lands in that area. The further statement in section XI that the 


“holders of exchange assignments within the said taking area shall be -— 


regarded as holders of trust- patents and shall-be accorded the same 
privileges and procedures as holders of land held in trust as in this sec- 
tion provided” demonstrates the purpose of the Congress to confine the 
benefits of section XI to trust patent Indians within the taking area. 
With:respect to-the legislative history, the opinion of Mareh 2, 1955, 
pointed out that the act of September 3, 1954, was derived from'H., R. 


STATAB—5: 6§—-2 : 
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2993, 83d Congress, and. that although the bill contained a proven 

: whieh ould have extended. the benefits of section XT to members of 

{ ho. held; land in the ‘taking | area under patents.in.fee, that — 

= provision:was. stricken. upon the recommendation of this: Department 

_ for the reason that “those Indians who hold fee patentsto lands within - 

the ‘Taking’ Area should continue to have full responsibility for man- 

aging: theit own property.” . The legislative history of the statute thus 

~ supports, rather than. ‘disregards, as contended by the. petitioners, the: 
_, Glear-language of the statute... 

‘Section 1 of the.1954 act identifies the lands to abe taken by the Uni ted 

States for the Qahe-dam and. reservoir. project as the lands-“described: 

. in Part IT of this agreement.” It has.come to. my attention. that: the 






description. of lands.contained in Part II contains lands, ‘which: are a 


owned. in .fee by certain: individual Indians. of the Cheyenne. ‘River - 
Sioux. Tribe. . This would ‘indicate. that: the Congress, inthe exercise 
of its eminent domain powers, has, through the enactment of this legis- 
‘lation, taken the title to these:fee-owned lands. Nevertheless, the Chief 
of Engineers of the Department: of the Army has taken the. position 
‘that the provisions of the act are not sufficient to permit a disregard of 
40 U.S.C. sec..255, which requires approval of the title to,land by the 
Attorney General ‘before payment therefor is made, and that it-is 
_» likely that there are tax, judgment, or mortgage liens against the fee- 
owned, lands. Accordingly,:the Corps-of Engineers, in‘ a letter to the 
ee Commissioner. of: Indian. Affairs dated..November 4, 1955, requested 
. that: distribution. of funds to the individual fee owners be: -withheld. 
- until the fee tracts are: conveyed to the United States and the title i is.. 
approved by the Attorney General. 
Upon. approval of the. title.so conveyed, the individual Tadiaus will 
: ‘he entitled, as I-see it, to receive the consideration for their lands wholly 
unrestricted; and this constitutes. another reason why the: benefits of 
section XI of the 1954.act may not be extended to them. In. that: sec- 
“tion, provision: is: made ‘for payment of the purchase price’ for. the new 
or substitute lands from moneys placed. to the credit: of the individual 
“Aas compensation for lands taken from him under the ‘provisions of the 
_act... Since the compensation to. which-the fee title owner is.entitled 
must. -be paid to him-unrestricted, there would be nothing to. his credit 
~~ that-could-be applied to the purchase of new or substitute lands. 
.L find no-error- in: the opinion. of March 2, 1955,.and: that opinion! is 
hereby ; affirmed. : 





is 8 May: Indians’: ‘owning no! jland- in: ‘taking: area purchaee ‘tribal land 






junder, this. Acte at iwill be Very: ‘beneficial, to Proposed : plans if-this can ‘be 
fe done, oe : oreo roe get : ee 
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“The answer is “No.” Section XI relates to individual terbers of . 
the tribes.“whose lands are within the taking area” and the funds: for - 
the purchase of substitute lands are the moneys placed to the credit of 
the ‘individual member as compensation for lands which were taken 
from. him under the act. Indians who own no land within the taking 
area may not’ be given the benefit of these provisions without adding 
to the language of the statute. This the administrative officers of the 
Government are without authority to do. 


4. “Section XIII of’ the act provides for reimbursement to the tribe. for 
agpotlation expences $50,000 of ‘which may be paid as attorneys’ fees. 
The section also provides that the tribe is to send a statement. of said 
expenses to the Secretary of the Army setting out said expenses to the 
date‘of the proclamation issued by the Secretary of the Interior. Should 

this be construed to mean that only expenses paid or incurred prior, to 
the’ ‘effective date of the proclamation are reimbursable? . 

The answer is “Yes.” By section XIII.the United Sue agrees 
to reimburse the Tribal Council for expenses incurred by it and caused 
by, or incident to, the negotiations which have led up to the. making 
and ratification of this agreement... Section XIII further provides 
that the Tribal Council shall send. statement to the. Secretary of 
. the Army setting out said expenses up to the date of the proclama- 
tion to be issued by the Secretary of the Interior declaring that. the 
act of Congress approving the agreement is in full force and: effect. 
These statements, considered together, show that only those expenses. 
incurred up to the date of the proclamation of the Secretary declaring - 
the act to be in effect are reimbursable by the United States. The date 
of the proclamation is April 6, 1955. (20 F. R. 2340). The expenses’ 
incurred up'tothat date only are reimbursable. BO ea el 

5, Another question relates to. the replacement or payment. for the. 
Agency hospital referred to. in section. II of the act. What claim for’ 
replacement or payment, if: any, does the tribe now have? 

Answer: I would prefer not to answer this question since the 
Agency hospital and any possible replacement thereof. or repayment 
therefor would be a matter within the jurisdiction’ of the Department 
of Health, Education, and Welfare. 


6. Section V provides that residents of the reservation, are elivible 
to participate ina rehabilitation, program. ‘ Is residence defined: by: 
Federal or tribal law? If not, do ‘you have any suggestion as to ROW, 
residence may, be determined for’ the purposes of this act?’ ° 


Ansiver : “The phrase al], members of said tribe who are. sau dante 


of the Cheyenne River Sioux Reservation-at the time of the passage 
of this Act” isnot expressly defined either in Federal or tribal:law, _ 
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anid. the legislative: history does. not shed’ any light on this situation. 
However, taking into consideration . the objectives. of Section V; it 
seems to me to be fairly plain that the Congress had in. mind only 
those members of the. tribe who actually: resided .on the reservation 
and maintained their homes there. This would, of course, ‘include. 
- minor members of resident families and would exclude members who 
maintained permanent. residence elsewhere. 


7. You-will note” ‘that. the act requires ‘that: nastiene be made” to: the” o 

landowners in the sum of $2,250,000 in accordance with an appraisal 
made. by MRBI.. The attached. material.submitted by the attorney for: 

‘the tribe states that it is’ the. desire of ‘the: tribe: to pay landowners. a@ 

sum. greater than: the $2,250,000... You: -have heretofore | rendered. an 

opinion that only’ the $2; 250,000: could legally be ‘paid to landowners. 

Will you ‘please examine, this act and advise, whether.or not: there.is apy”: 

way that funds either appropriated by this act or held in the Treasury 

of the United States may bé used: to ‘supplement this payment? © 


Answer: Upon reexamination. of the act and consideration of ‘the 
~ material submitted’ by Mr: Frank Ducheneaus, as. Chairman of the 
Tribal Council, it is still my firm opinion that the’ $2, 250,000 sum 
is an exact figura, every.cent of which is accounted for in the revised | 
appraisal of the Missouri River’ Basin: Investigation staff. It would - 
take another act of Congress either to decrease or increase this amount ° 
or to make the same or a. different amount payable under any: other 
appraisal... a 





Ju Revit Arassmoxe ae 
te | Solicitor. 


CLAIMS OF MRS. ROXIE THORSON AND* ERS, MARIE E. DOWNS 


T-710 (Ir) 
2 “Decided Jo amuary 19, 1956 


“Invigation Claims: Waters and Water Rights: Flooding rand: Overflow. 


Where property. was. damaged: by flooding and. the: evidence indicates that 
Bureau of.-Reclamation activities, including .pumping : operations, ‘reduced 
the water level of a lake. below what it. would have'been under. natural ‘con- 
ditions, the owner may not. be reimbursed from funds made available under. 
the Public: Works Appropriation Act, 1956. ee aye 


Irrigation Claims: Waters and Water Rights: Generally. 


An owner of pr ‘operty adjoining or-near:a:lake has..no. degal right. to the. Salts 
which “he extracts from -waters appropriated from. the: Jake.. and ‘sells for | 
medicinal purposes. .. Accordingly, even: if activities of: the Bureau: of 
Reclamation cause the dilution or reduction: ‘of the salinity of the lake; such. 

_, damage cannot be the: foundation. ‘for, @ valid claim. for damages: against the 
Government. : 
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APU TAESE EATEN ‘DETERMIN ATION 


Mrs. Roxie Thorson, doing business as: the Thorson Scape Lake . 
Products Co., filed a claim in the amount: of $3,000. on September: 18, 
1953, which was revised and raised on October 5, 1954, to the sum 6 
$7,832.69, not including alleged extra costs for exbractins salts from 
Soap Lake waters.. Mrs. Marie E. Downs filed a claim on February. 
4, 1953,im the amount of $9,500. . Both Mrs..Thorson and Mrs. Downs 
reside -4 in the City of Soap Lake, Grant County, Washington. 
“Mrs. Thorson’s claim is. ey on alleged damage to her. property, 
a tract of land located’ in Government Lot 3, section 8, T. 22 N., 
R. 27 E., , W. M., Soap Lake, on which are installed her tourist ote 
‘eoea garage, salt factory. Mrs. Thorson maintains that. the 
high waiter level of: Soap Lake floods some of her property and also 
increases the expense of extracting salts from the lake waters, which 
_ are necessary. to her: business. Mrs. Downs maintains that her base- 
ment has been flooded from. the high water level of the lake. Both 
claimants attribute the high water level of the lake to the addition of 
waters from the Columbia Basin Project, now partly in operation and 
partly under construction by the Buread of Reclamation. 
_ There.is no statement by either. complainant regarding the legal 
basis upon which the recovery of damages i is sought from the United 


- States. .Claiins for. damages to property resulting from the activities | 


of the Bureat of Reclamation may be considered under the- Public 
Works Appropriation Act, 1956 (69 Stat. 354, 888), and the Federal 
Tort Claims Act (28U.S. C. sec. 2671 et seg.). The question whether 
the claims should be paid under either of these laws has been sub- 
mitted to me, in accordance with sections 21 and 22, On der No. 2509, 
as amended (17 F. R. 6793). 

' The Public Works Appropriation Act, 1956, provided that: appro- 
priations of the Bureau shall be available for-payment of claims for — 
damage to or loss of property “arising out, of activities of the Bureau 
of Reclamation * * *.” However, the authority of this provision 
‘cannot be used to pay damages based upon.a negligent, or wrongful 
act or omission. of an employee of the Bureau of Reclamation while 
acting within the scope of his office or employment. .The remedy in 
such a tort case is governed exclusively by the Federal Tort Claims 
“Act (28 U. S. Cr sec..2679), and the authority to make administrative 
awards under the Federal Tort Claims Act is limited to claims which 
‘are not in excess: of $1,000 (28 U. 5. C. sec. . 2672). t Therefore, since 


~ 1fort claims Kgaltist ihe United States-for amounts in excess of $1,000 may be asserted 
in the courts (28 U. S. C. sec. 1346 (b)). 
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the claims of both. Aaa are in excess of. $15 000, thely. cannot be 
considered on their merits under the Federal Tort Caine Act. This 


ee leaves only the: possibility. of payment of the claims under the: pro- 


vision of: the Public Works Appropriation’ Act, 1956, previously 
‘mentioned. 7 

However, i in view of the exclusiveness of the relief under: the Fed- 
‘ srl Tort Claims Act, described supra, it will be necessary. to reach a — 


tentative conclusion with respect. to whether the property damages ee 


involved were the result of negligence on the part. of Government 
employees. It is neither alleged nor established by the record that, 
as a result :of- negligent acts on the part: of employees of the. Bureau, 
of. Reclamation, in the construction, operation and maintenance of © 
reservoirs, canals and laterals, substantial contributions of water 
' Were ‘made “to ™ Soap. Lak; or ‘that the mineral concentration was . 
: diluted and reduced. : 
From an, examination of the record, I ‘conclude that the irrigation — 
system - in ‘the vicinity of Soap“Lake was constructed i ‘in’ accordance 
with plans and. recommendations dating back as far as 1943, which 
‘were ‘prepared. by. Government engineers and: consultant engineers 
“in accordance with the best’ engineering practices adaptablé to the - 
7 physiographical ‘phenomena of the area, and’ that Government; p 
sonnel have exercised reasonable diligence and skill 3 in the’ operation 
and maintenance of ‘the irrigation Baca since it was | placed a. 
“Operation.?. a aes ee as 








| Tasues 


ree issue in both élainis is , whether the activities of the Butea of 
Reclamation caused the raising of the. level. of Soap. Lake with the 
result that claimants’. properties were. damaged. The Thorson claitn ° 
- involves also the issue whether. the activities. of the Bureau caused the 
“dilution arid: reduction of. the. mineral content of Soap Lake and. 
whether this claimant has a property right i in the minerals in. the lake is 
which was damaged. by Bureau activities, and. if. so,. whether. such 
damage ‘should be compensated a under the Public Works  Apptoprin: 
tion Act,.1956, supra. Sia eet Piles, 
: 2 The ‘Columbia Basin Project ‘was° airst investigated for feasibility” in® 1904 py the: ‘Bureau : 
of Reclamation and thereafter by ‘various: governmental. agencies and private. individuals. 
Work. on: Grand Coulee Dam, a part-of the project, was begun in 1934 with finds made 
“available-by the act of June 16, 1983 (43. Stat. 195)... For subsequent authorizations, ‘gee 


section, 2 of the Rivers and Harbors:Act of 1935 (49. Stat. 1028, 1039), andthe Columbia .. 
‘Basin Erol Act of March 10, 1943 (87 Stat. 14, 16 U.: /B. a, 052 ed. sees, aerate 


er- 
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we understanding i is necessary of certain pliesingrephic features of 
the Soap Lake area, the flow. of water into the lake, the pumping op-.. 
erations of. the Bureau, and. the rise in level of the Ihe before a 
proper determination of these claims can be made... . 

‘Soap Lake is a natural, navigable, body. of water. Técateds In: sastara 
Washington’ in the Tower end of the.Grand Coulee just north of the 


town of Soap Lake and. about.6 miles northeast of Ephrata, Wash- —~ 


ington. The area of Soap Lake varies from 825 acres at,altitude 
1,072 feet, its-aproximate average altitude from 1938 to 1947, to, about 
900 acres at altitude 1,079.2, its maximum-elevation in 1953.. The lake 
is known. to. have beet. higher (about altitude 1,081.4 feet. in 1917 
according to one resident), probably as high as 1,083.1 feet; based: on 
alkali deposited. on the rock. cliff at the east side of the lake, and, 
according to some early residents, possibly as high as 1,084.2 feet. 
The waters of the lake are not now; and . never, have ‘been, used for. 
irrigation purposes. 

The water of the lake is highly mineralized, Its principal chemical 
constituents are sodium, potassium, carbonate, bicarbonate, chloride, 
and sulfate. The salinity, expressed as electrical conductivity, aver- 
ages about 39,000 micromhos, a proportien, which is perhaps not much 
_ less than that of. sea water.. 

Soap Lake lies at the south end of Grand Gotiles, a spillway formed 
from the ice sheet of the last ice age. It lies in a closed erosional basin 
cut chiefly in basalt but also partly in lake sediment. The basin is 
partially filled, chiefly at each end, with glacial gravels. To the south 
the lowest point on the divide between Soap Lake and Rocky Ford 
Creek is at,an altitude of.1,157 feet. Northward, the low point on the 
divide between. Soap arid Lenore Lake is at an altitude of about 1,117 
feet. However, the land surface rises gradually northward up Grand 
Coulee so that the lowest point on the rim of the Soap Lake basin and 
the lower end .of Grand Coulee would be southward toward Rocky 
Ford: Creek coulee and Moses Lake. Soap Lake can receive surface 
inflow from all directions, but at its present level it has no surface 
Ss ‘Sea generally, ‘report of the Water Resources Division, U. S. Geological Survey, Tacoma 


District, September. 1954, entitled: “Investigation of -the Rise’ in Level of Soap Lake at 
Soap Take, Washington. ia ‘ ; 
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4 outflow. “No-streams éinpiy take Soap Lake, but the lake does receive 
some surface inflow during storms. : 
Ground water-occurs in the gravel and the shallower basalt eel 


a os ‘under * water-t -table conditions, and, in some of the deeper basalt aquifers 





. under artesian’ pressure. “The Bureau of Reclamation has mapped 
“a, atumber of interflow zones in the basalt, and has designated’ them. by. 
number 1'through 8, from the top of the basalt section in the area 





be downward. “These basalt interflows serve as the principal aquifers. 


: in, the basalt. - The contours on water tables based on’ water level 
measurements made on wells ending i in the gravel and the shallower 


RR, basalt : aquifers indicate that ground water is percolating into Soap 


"Lake fromthe south end of the lake. 
"Measurements of ‘water levels in wells west, north, and east of Soaip: 





we Lake all show higher elevations than. the level of Soap Lake, indicat 


2 fakes “The ocations of the abound: wale divides north, west, and 


east, of. Soap: Lake are not known but the location of the ground- water 
divide south of Soap Lake is known approximately, and, is indicated —_- 
by: water-table contour os as Dairy 1 to 2: miles south of Soap Lake.” ov 
e The sade Tite Problem: S 





. “The iricraanea! inflow to Soap Lake is probably. ‘ius to ‘ide abel cailses, = ‘ 
“ ‘the. construction and operation of the Columbia Basin Project, and . 


the: irrigation on‘project farms. Many cyclical fluctuations have oc- 


curred in the past with a possible high level at: elevation t, 084. feet 

anda low below 1,070. A natural cyclic high occurred: just'prior to 
the: initial operation: of the’ canal system on the Colwinbia Basin 

~ Project. - From'a study of the record, I Gonclude that: a: ‘large amount 
~ of-inflow to the lake is from-natural causes and the return flow from 
irrigated lands, for neither of which is the Bureau responsible legally. 


SS While itis ptobable that-sorne fresh water escapes from the Columbia 


- Basin Project irrigation works into Soap’ Lake, the exact amount’ of | 
such: water cannot be ascertained. It is eommingled with’ other sur: 
- face'and:ground waters.and with precipitation, all of which enter Soap 
- Lake,’ and; therefore, cannot’ be separately: identified. : Moreover, the 
Bureau of ‘Reclamation. has: pumped considerable water: from Lake 
Lenore north ‘of Soap Lake, some of the waters from which flow into 
Soap Lake. ‘The Bureau, in cooperation with the City of ‘Soap Lake, 
has also pumped. from interceptor wells south of Soap Lake, and dur- 
ing the ponents seasons sof 1953, 1954 and 1955, the Bureau has. 
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pumped directly from: the lake to prevent the continual rising of the 
lake’s water level. : 

Based on. the record, I. conclude that the amount of water pumped by — 
the Bureau has far Seededel the increased inflow to the lake due'to the 
construction and operation of the Columbia Basin Pr roject. My con- 
clusion is substantiated by a report entitled “Investigations of the Rise 
in Level of Soap Lake at Soap Lake, Washington,” prepared by mem: 
bers-of the Ground Water Branch and Surface Water Branch, Water 
Resources Division, U. §. Geological Survey, Tacoma District, Wash- 
ington, in September 1954, The salient facts regarding “The Soap 
Lake Problem” are succinctly. stated under the heading “Conclusions” 
substantially as follows :* 

1.. The level of peep Lake has heen considerably higher i in the past, 
perhaps as much as 5 feet, than it was in January 1953. ‘This fact is 
substantiated by ; statements of early residents and by alkali deposits o1 on 
rock outcrops. (Pp. 1-2,7.) 

2. Lakes without surface or underground outlets have heen rising 
because. the Soap Lake region is in a period of greater than average 
precipitation, as shown by pr écipitation records. (P. 2.) 

3. There appears to be abnormal inflow into both Soap Lake and 
Tacore Lake. In August 1953, if no pumping had. been done. during 
the year, Soap Lake might have been as much as 2.8 feet higher. than 
it: was.. However, under natural ‘conditions (without the irrigation- 
project operation) the lake at that time still probably would have been 
higher than it actually was, possibly to the extent of about 0.6 feet: 
(Pp.8-10.) 

4. In August 1953, if no ‘pumping had been done during the. “year, 
Lenore Lake might have been as much.as 0.9 feet higher than it was. 
However, under natural conditions the lake at that’ time still probably 
would have been higher than it actually was, possibly to the extent of 
about 0.3 feet. (P.9.) 

"5. Rises in other closed lakes in the State of Washinton indicate 
. that Soap Lake.should be high even under natural conditions. . Two - 
‘lakes, Medical and Jaméson, were investigated and found to be at the 
highest levels ever known. (Pp. 10-11.) 

6. Multiple correlations made, using the change i in lake level. as the 
dependent variable and temperature and precipitation, as the independ- 
ent. variables, indicate unusually high changes in lake level during 
the years 1952 and 1953, with 19538 showing. the greater abnormal in- 
crease... (P. i. ) 1 


‘'4Page references are to the more detailed discussion in the body of the report upon 
which the particular conclusion is based. 
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1.. The curve of cumulative departure from normal inflow into Soap 
Lake shows an abnormal increase in inflow.. ( P. 11.) 
‘The discharge records of Park Creek below Park Lake near ‘Cotilée- 
City indicate unusual runoff during 1952-and 1953. ‘A small-part of 
this apparent. excess is due to. known spill from the Bacon Siphon into 
Deep ‘Lake. ‘The remainder, may be due to leakage from. the Main 
Canal or seepage from the Equalizing Reservoir or both. .(P.12.) 
-8.. Not enough data are available as yet tomake anything but a rough 
approximation. -of the added inflow to the-streams or lakes due to the 
application of. irrigation ‘water. to the land. .The discharge ‘records 
of Crab Creek near Moses Lake show added. inflow during 1952 and 
1953 but there is no way of separating Main Canal losses from spplied 
water.,-(Pp. 12-15.) . . 
. The discharge records of Rocky Ford Creek near Ephrata ale ‘di. a 
‘cate. added inflow during the last 2 years. Most of this must be due to . 
: applied water because there are no main canals passing through 

. the drainage basin. .However, there is at least one canal wasteway 
draining directly to the stream channel. . Ground-water studies also — 
show a rise in. the water table in some of this area indicating substan- : 
tial increases in: ground-water.storage. (Pp. 15-16.) © eer 


9. Ground-water underflow into the south end of Soap Lake throbgh a | 


the main gravel channel was about 1.14 ¢. f. s. prior to the irrigation 
_ which began in 1952. .This underflow did not increase appreciably 
“before June, 1953. At about that. time underflow: began to. increase 


/— gradually. (Pp. 19-20.) 


10. Pumping from protective Selle Fand H to the end of 1953 ie : 
exceeded the rate of.underflow.in the main gravel channel and some 
water has been moved from storage in this channel. Water levels have 
been lowered enough to permit movement of some Soap Lake water 

into the aquifer. (P. 20.) 
. 11. The water added to the ground i in the Soap. Lake Basin byi itriga- 
tion.and lateral canal losses i in 1952 and 1953 went chiefly, into ground- 
water storage. (P.23,) 
-12. There.are one or more other eel chaintiéls which may transmit 
additional ground-water into the south end of Soap Lake. .(P.23.)°. 
.13. Lenore. Lake and Soap’ Lake probably are hydraulically con- 


. nected. -and some. water apparently moves from Lenore Lake to Soap 


Lake. The. total quantity moving from Lenore Lake to Soap Lake 
‘probably i is not, great. - Lowering Lenore Lake to reduce inflow ‘into 
Soap Lake probably would not reduce Soap Lake appreciably. (P.29. ) 

it Considerable fresh water is recharged to the,sand and’ eer 
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between Lenore and Soap Lakes, most of which flows into Soap Lake. 
(P. 29.) 
_ 15. Leakage from the West Canal, where the canal lies within the 
Soap Lake drainage basin, may furnish inflow to Soap Lake. Such 
leakage. could either move out and down through the overburden, ap- 
. pearing as surface flow where overburden is absent, or move down- 
ward along permeable interflow zones intersected by the canal and dis- 
charge directly into the lake. (Pp. 29-30.) 
16. Leakage from the West Canal probably will increase only alight. 
ly and then only as the canal deteriorates. In the 2 years that water 
has been in the West Canal the flow pattern from the canal to Soap 
' Lake probably has been fairly well established. ° Discharge into the 
lake from this source may increase in subsequent years, however, be- 
cause a’ part of the present canal leakage may be going into ground- 
water storage. — 29-80.) 
IV 


Conclusion 


_I must conclude, therefore, that even without the irrigation system | 
the waters from Soap Lake would be flooding the claimants’ prop- 
erty, and that the Bureau pumping has prevented additional dam- 
age to their properties enc roe have oceurred under ‘natural? 
conditions. ' : a S an 


v.. 
¢ laim of Mrs. Rowie Thoreoh for Ditation or Reduction 7) fp 
Salinity of Lake 


‘J shall now consider Mrs. Thorson’s claim for an: anspéetfied amount 
for the alleged extra costs of extracting salts from Soap Lake waters. 
She states that originally it required the evaporation of 8 gallons of 
lake water to obtain one’ pound of salts by evaporation, but that in 
recent. years, the ratio increased to.16 gallons of lake water for one 
‘powiid- ‘of salts. She expresses concern” “that ‘the water of Soap Lake 
might become so weakened that it would be pores for her to carry 
on. her business. ' 

The record discloses that the Thorsons whauined their property by 
adeed dated March 2, and recorded March 20,1917. They claim that 
‘they were selling bottled water in March 1917, and that the next month 
they were: evaporating water for the purpose of recovering the salts 
and minerals therein. There is no record that they or their prede- 
. cessor in interest in the preparation- and sale of salts and minerals 
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ever obtained a right an ‘the State to do 50, or a permit from the 

- City of Soap Lake or the’ State to appropr ‘late waters. from the lake 
for that purpose. 

"Moreover, even if such. a, permit had been obtained and water had 

- been appropriated under the permit, the appropriator. would not. have 


obtained a right to the minerals in the water but merely, a ce to the : 


beneficial use of the water as such. =, | 

From. a study of the record I have concluded tint the direct pump- 
ing from Soap Lake by. the Bureau of Reclamation, i in cooperation 
with the City of Soap Lake, while it has reduced the damage. to. the 
property. of the City and its residents, has probably removed some of 
the salts in. the lake. . Tabulations of total dissolved solids in ‘surface 
water in the lake show that salt concentration had decreased from Oc- 
tober 14, 1946, when the water surface elevation was 1,071.8 feet and 
the dissolved éolida 39,386 parts per million to October 23, 1955, when 
the water elevation was 1,075.1 feet and the dissolved elias ‘Od, 500 
parts per million. However; prior to the start of irrigation : in March 
1952, the salinity of the lake had sharply decreased. This rate. of 
reduotion will vary, ath the inflow: and 1 pumping eas the lake. ot 


| Whether “Property” Was Daihagad 





‘The sguthority to pay claims under the pertinent provision ‘oft the 
Public Works Appropriation Act, 1956, is dependent upon a ‘deter- 
mination that there has been “damage to or loss of property.” (Italics ie 
added.) Under State law, the claimant has no legal right to the salts 
in. Soap Lake. In the case of Deseret Livestock Co. v. State, 171 
P. 2d 401, 408, 404 (1946), the Supreme Court. of Utah held that salts 
carried i in golution i in waters are considered to be‘miner als, and that the 
salt of.a navigable lake is not subject to. ‘BPPropriation. The court 
stated in pertinent part as follows: ae ope 
ge Ee a number. of authorities prefer ‘to. define. a ‘mineral’ as. any natural 
substance having. sufficient, yalue tobe: mined, quarried, or extracted for:: its own 
sake or. its” own specific use.” Under «this. definition it is apparent: that. the* 
‘salt ‘found. in’ the waters of Great Salt Lake ‘because of ‘its’ quantity is a “min- 
eral”. and ig valuable for its own sake. In fact it is because the salt found in’ 
‘the: water is valuable -for.its:own’ sake, ‘that appellant seeks to “appropriate ae : 

water and. thereafter: extract the salt:from ‘it... : 

Our appropriation - laws apply to- water: as cacy and not ‘to minerals: ‘valuable’ 
for theiz own Sake which may. ‘be found therein. *. & *" The only. manner ; 
‘in |. which water can » be appropriated is iA ‘being placed HO a . beneficial use. ~The: 
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use of water for the ‘precipitation of salt is such a beneficial use, aie if ap- 
pellant were seeking to appropriate. water to carry salt ‘which belonged ‘to it, 
it would be placing the water to a beneficial use and under our laws would be 
entitled to appropriate-as much water as it needed for that purpose and which 
had not already been ‘dppropriated. However, appellant does not own.the salt. - 
The salt which: it seeks is contained within Great Salt Lake, which is a navi- 
gable body of water. Because itis a navigable body of. water its bed belongs to the 
state subject to the control of Congress for navigation in commerce. * * * It 
is our opinion that the state as the owner of the beds of navigable bodies of 
waters is entitled to:all valuable minerals in or on them. * *  * 

* # *° In the instant case‘appellant is not seeking to retain the salt from 
water which has escaped onto its lands: but is seeking to divert it to its land. by 
artificial means without first acquiring the right to the salt. 

Since the state is the owner of the salt contained in the waters of Great Salt 
Lake, it follows that appellant is in ‘no position, until it acquires rights to the 
salt therein, to place that ‘water to a beneficial use as its sole purpose for its 

attempted. appropriation is to extract the salt from the water. If it cannot 
place the water to a beneficial use it cannot appropriate the water. because. bene: 
ficial. use is the only basis upon’ which water can be appropriated. in. this 
state. *. * #* , 


VII 


Conclusion 


I conclude, therefore, that the activities of the Bureau of Recla.. 
‘mation in the development of the Columbia Basin Project did not dam- 
age any property right of the claimant which can be the foundation. 
of a valid claim for damages against the Government.’ : 


Determination 


‘Therefore, in accordance with the provisions of the Public Works 
Appropriation Act, 1956, and the authority delegated to me by the 
Secretary: of the Interior (sec. 22, Order No. 2509, as amended; 17 
¥.R..6793), I determine that : 

(a) flood damage to the properties of Mrs. Roxie ‘iorson: and Mrs. 
Marie E. Downs was not caused by the activities of the Bureau 
of Reclamation ; 

(5) Mrs. Roxie Thorson has suffered no property damage for which 
she can be awarded compensation under the provisions of the 
Public Works Appropriation Act, 1956; and 


5The Solicitor, in the claim of the City of Redding, California, T-440 (Ir.). (August 

8, 1952), denied a claim of the City against the Government because the City, through a 

“riparian owner of the water of a stream, the. temperature.of. which had-been lowered as 

_the.result-of a project of the Bureau of Reclamation, and consequently could no.longer.be 

“used asa pool-for: swimming, could not assert a:property..right’ respecting :the.: -use. of the 
pool for swimming. 
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i ay. the claims of Mrs. Re je ‘Tho orson. and Mis, Marie E. T 


must be denied. . 








ane seach es: ae 
2 Deputy Solicitor. 
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Riles of Practice: Appeals: ‘Timely Filing 








f An. appeal to the Secretary. of the Interior from a. decision of the Director of pecee 


t 2 Bureau, of. ‘Land: Management. will be. dismissed - where. ‘the notice. of : 
pp al was not filed within the period allowed by the Department's. rules of 
ractice, : : : et stata ee : 










Pittman: A ‘Act © 


Rey Application “under-thé Pittman ‘Act must’ be for contiguous land and ‘cannot 
embrace cornering sections of land, : ; . ; 


‘APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


Charles F. and Charles. P. “MeCuskey. have appealed to the Secre- 
tary of the. Interior from a decision of. the Director, Bureau of Land. 





manager of the’ Rénio land ‘and survey “office, dated: April, 29, 1954; in 


rejecting their Pittman’ Act applications: on the grounds that ‘the on 


lands applied for are incontiguous and not compact. 

The concluding paragraph of the Director’s decision stated that the 
decision was subi ect to'the right of appeal to the Secretary within 30° 
“days from receipt of same, and that if an appeal was filed it must con- 
form: to. the-provisions of-43: CFR 221.75 and 221.76. Cireular.1818- 
was attached to the: copies of the Director's decision Sent: to the 
ey swenes 

*. Circular.1818. contains the: provisions of the: Siepartinént’ ‘cules of 
practice governing eppesls to. the  Beoretary; which provide: in per- 
fen? part: a Bede eye he rr ane Cr 

“(a) “An Se person desiring to ‘appeal. ‘to the ‘Seer of the Interior 
‘from a decision rendered by ‘the Director of the Bureau of Land ‘Management 
must, within 30.days from-the date.of the service upon. such. person or his author- 
ized: ‘representative of; notice: of. the. ‘Director’ Ss. decision, file a notice. of: - appeal 
with’ the Director, * ‘Bureau es fee Management,’ Deve rte or the Interlor, 
Washington 25, D 0. ; aoe ee eR eae 

(d) An appeal shall be subject to summary dismissal for failure to comply 
with any of the requirements prescribed in this:section. (438 CFR 221.75.) 





QQyo es: - CHAS: F.. AND CHARLES P: McCUSKEY ‘ 23. 
: January 20, 1956 


ee révistry pettita receipt, shows that notice of the decision’ was séeved 
on. both ‘the appellants on July. 18, 1955.° “On August 18, 1955, a notice 
of appeal. was received in the Direstcr’ 8 office from- both of the appel- 
lants. Since Augiist 17, 1955, was the last. date upon which a notice 
of appeal could have been timely filed, the appeals were not’ timely 
filed and must.‘be dismissed. The Department has consistently dis- 
missed appeals which were not filed within the time prescribed in the 
Department’s rules of practice, even though the appeals were only one 
day late. Albert N. Froom, A-2'7124 (May 23, 1955). 

Even if the procedural ‘défect were not present there does not epee 
to be any basis for changing the Director’s decision. 

The appellants each applied for four even-numbered sections of lnnd 
which corner each other. In their appeal the appellants ‘contend: that 
the lands applied ‘for are contiguous in that ‘they corner. one. ‘another; : 
that the interpretation of the word “contiguous” | as not including lands 
that corner one another is unrealistic when applied to the Pittman. Act 
inasmuch as large areas of land were long ago granted to railroad com- 
panies in alternating checkerboard sections; and that a definition hold- 
ing cornering lands incontiguous would remove large. areas of land i in 
Nevada from development under theact.. 
~ The Pittman Act (43 U. S. C., 1952 ed., sec. BBL et 30g) a does, ao spe- 
cifically provide that the land applied for rast be contiguous.. Section 
5 of the act. (43 U. S. C., 1952 ed., sec, 355). provides, only that a per- 
mittee who is snccesétal i in eecrenne and developing underground 
water shall be entitled toa patent for. one-fourth of. the: land. in his 
permit, such area to be selected “in: compact. form.” However, the 
legislative history of the act shows that at the time the House of 
Representatives was considering the Pittman Act prior to its passage, 
an amendment to section 5.of the act was proposed which read.as fol- 
lows: “Provided, That within the limits of a railroad. grant land corner- 
ing shall be considered as contiguous and in‘compact form.” In the 
discussion which followed the proposed’ amendment. the very. argu- 
ments advanced by the appellants were discussed by the House (i. e., 
that because of checkerboarded. railroad land grants, a permittee 
should be allowed to hold cornering sections). ° pekioke! ie proper’ 
amendment was rejected. 58 Cong. Rec. 6469, 6470 

Thus, one of the Department’s regulations issued pane to the act, 
43 CFR 234.4(d) (2), which provides that the lands applied for must 
‘be contiguous and.situated in reasonably compact form,” clearly re- 
flects. ‘the ‘Congressional intent that.‘ ‘contiguots” shall not. be ‘inter- 


preted to mean “cornering” lands. ‘This is in accordance with the wn- 
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varying interpretation i: the word “contiguous” in public land ges as 
excluding “cornering”. Henry Petz et al., 621. D. 38, 87 (1955). ae 
Therefore, pursuant to the authority delegated to the Solicitor by 
the Secretary of the Interior (sec. 23, Order No. 2509, as revised ; 17 
F.R. ee the appeal) is dismissed. 


oe T. Frirz, 
“Deputy Solicitor. 


. APPEAL OF THE FLUOR CORPORATION, LTD. 
IBCA-53 - Decided January 23,1956. 


Contracts: Specifications—Contracts: Drawings—Contracts: Interpretation 


Where. under. a contract for the construction of a high school in. the Virgin 
Islands, one:.of the specifications required: the installation of an. electrical 
tie-in between the vault in’ the school and a hospital, “as indicated on the 
plan,” but the plan itself. consisted of. two drawings, each of which bore 

" the: ‘notation “To hospital, N. I, C.” meaning “Not In Contract,’. there.is an 
“ambiguity in the contract, rather than a conflict between the ‘specification 
and. the drawings, and the ambiguity must be resolved in favor of the con- 
tractor by not requiring it to install the tie ‘in. This is in accordance with 


the rule that any ambiguity in a Government contract mut be Tesolved -_ 


against the Government, which: drafted the contract. 


Contracts: Contracting Officer 


Where ‘under the terms of the contract aa spuclantlone the District ingi- 

meer ‘was: permitted to decide “all questions ‘of fact which may arise ‘as to - 
‘the interpretation of the: plans and specifications” with a right: of appeal - 
to the head of the department in case of dispute, the decision of the District 
Engineer that the contractor was not required to install the electrical.tie-in 
must be regarded as final and. binding, and may not be reversed by the 
‘contracting officer. As the contract in this case was administered largely. | 
by an ‘absentee contracting officer, the provisions of the contract documents 
relating to. the supervision of the work are to be liberally construed. in 
‘favor of ‘upholding the decision of:the District: Engineer. Although:one of 

' the specifications deprived the District Engineer of the authority: to vary 
the terms of the contract documents, the interpretation of ambiguous pro-. 
visions did no constitute such a variance. While the authority of the Dis- 
trict: Engineer to give final acceptance to the work was also limited, ‘this 
did not limit: his powers of interpreting ambiguous provisions of the contract 
documents :while the work was in progress. 


“BOARD OF CONTRACT APPEALS 


The Fluor Corporation, Ltd., assignee under Contract No. 14-04. 
001-58,. Office of Territories;* hes appealed from the findings of fact 
and decision of the contracting officer dated magia 22, 1955; jerediting 


1'Hereinafter referred to ‘as the contractor.. 
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* the Government with $7,862.20 for the contractor’s omission to fiatall 
an electrical tie-in between a building involved 4 in the project and an 
‘adjoining hospital. 

The contract, which was on U. S. Standard Form No. 23 (Revised 
April 3, 1942), and was entered into February 16, 1953, was for con- 
struction of two high schools in the Virgin Islands for an expected 
consideration of $2,250,000. However, this appeal is concerned only. 
with the school at Christiansted, St. Croix, under Project 53-504, 
and the omission of the construction of an electrical tie-in, which was 
to have consisted of four 15 KV single conductor direct burial cables: 
and related equipment connecting the high school with the Charles 
Harwood Memorial Hospital. The purpose of the tie-in, as originally 
planned, was to insure that both the school and the hospital would 
continue to receive electrical energy if either institution’s connection 
with its power plant was disrupted by a hurricane or some other 
cause. 

The contracting officer first learned that the tie-in had been omitted 
when he visited the Virgin Islands on January 9-20, 1955 (his last 
previous visit to the Islands having been in January 1954). Upon 
his return to Washington, D. C., and after correspondence with the. 
architect, he came to the conclusion that installation of the tie-in was 
the responsibility of the contractor. He, therefore, notified the Di- 
rector of Virgin Islands Public Works to advise the contractor chsh 
it would be required to make the installation. 

By this time, however, construction work on the high school had 
been completed, the work had been accepted, and the contractor had 
closed its Virgin Islands offices and removed its records from the 
site. /Under these circumstances it: was decided to deal with the 
matter by means of a change order and under date of February 8, 
1955, the contractor. signed Change Order No. 4-504-2, which had 
been submitted to him, crediting the Government with $6,000 for the 
omitted tie-in. 

Under the same date, however, the contractor by letter executed its 
final release to the Government but made the following exception: 


_ Claim for $6,000 to be returned to The Fluor Corporation, Ltd., said amount 
being the reduction,in contract price for the 15.KV primary electrical service 
between Project 58-504 and Charles Harwood Memorial Hospital at Christian- 
sted, St. Croix. 


The release letter also explained the acceptance of the leanne order; 
as. follows: 


The writer accepted the change order only because the matter was brought 
to light by your office fourteen days after your final acceptance of the project, 
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at which time our offices in the , Visio Islands were closed, all records.. were - 
shipped from the job sites, and primarily. because a refusal ‘to accept ‘the change 
order iat this’ time:would ave meant-a long delay in n receipt of payment Of orher 

moonies due under the prime contract. 

“The Government then discovered that the: amount: in Change: Order 
No. 4504-2 was in error, the sum of $6,000 covering only three direct 
burial cables’ and ‘related equipment, whereas: four such cables’ weré 
alleged to: have ‘been: included i in. the installation. Accordingly, the | 
contractitig ‘officer did’ hot. approve: the change order and the contractor 
was requested to submit a révised change order for a higher credit. 
The contractor thereupon submitted, by letter dated. April 28, ‘19558 
‘Pevised: estimate, showing the amouht of the credit to be $7; 362. 20; and 
stated that this was to supersede the original estimate of $6, 000 covered 
by Change Order No. 4504-2, | The letter indicated, however, that the 
contractor considered the entire. question of lability for omission of 
the cables to be in dispute and this was followed by a registered’ létter 
dated June 22, 1955, by contractor’s counsel demanding payment of. 
‘the balance die antdéir the contract. The Government then proceeded 
to make’ payment i in the amount of $196,160.83, which reflected ’a total 
deduction of $7, 862.20, and the contractor’s dlaim for remission of the 
credit was denied by the meats officer 4 in his findings of fact and 
decision of August 22,1955. 
~The dispute i in this case has arisen ‘pthotpally because: of a sentence a 
included in ‘part V, Section 20-09 of the specifications forthe Chris: 
tiansted High . School, and notations on two of the drawings for, ‘the 
school.” The | provision of the specification i in question reads: 

“An underground primary tie shall be furnished and, installed between” 

‘the vault in the school and the vault in the hospital as indicated. on the. : 

* plan. ’ (italics supplied. ). ; : 
However, the plan, ie. , Drawings E-101, and E-108, bear the notation: 
“To hospital, N.I.C.,” meaning “Not In Coiitract. Mea ; 

Other provisions of the contract and specifications aire or ees been 
advanced as relevant also to the resolution of the dispute. . The | con- 
tract included the standard “disputes”. clause, article 15, which. reads 
as follows: a 

“Hixcept as otherwise ‘specifically’ provided, in thig contract, all disputes ¢ eon; 
cerning questions ‘of fact arising ‘under. this contract shall. ‘be decided by. the 
contracting officer ‘subject to written appeal by the contractor within. 30. days to 

the head of the department concerned or his duly, authorized represéntative, 

’ whose decision shall be final and conclusive upon: the ‘parties. thereto, :°- «i: eh 
Howeter, load I, section 6, subdivision 6 6-01, oe ube specifications; pro- i 
Voed me ir waleny soe GAD 
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“The swork shall be: done ander the technical supervision of the District En 
gineer.. The. District Engineer shall decide any and all questions of fact ‘which 
may, arise as to the quality:or acceptability of materials furnished and work per-’ 
formed, the manner of performance and rate of progress of the work, and shall 
decide, all questions of fact. which may arise as to the interpretation of the Plans’ 
and Specifications, and as to. acceptable fulfillment of. the Contract on the part: 
of the Coritractor. All such decisions by the District Engineer shall be subject 
£0 appeal as provided in Article ds of the Form of Contract. (Italics supplied.) 


And subdivision 6-06, of the same part and section of the specifica-. 
tions contained the further provision : es. Sig oy Ai ck Uy pan RHI see 


In case. of any dispute which: may arise between the Contractor and the In-. 
spector as to materials furnished or the manner. of performing: the work, the. 
Inspector shall hhaye the authority to reject materials or to suspend the work 
until the question at issue can be referred to’ and decided by the District Hn- 

- gineer. : Neither . the Inspector nor the District Hngineer shall, however, be 
authorized to revoke, alter, enlarge, relaw or release any eauivemeniiy of ‘these 
Specifications, nor to issue instructions contrary to the Contract Documents. 
(Italics, supplied. ,) a 


. Finally, part I, section: 6, subdivision 6-10 of the sbeniioations; PrO-: 
vided: 


gon completion ot ete work covered ‘by the contract, the Contractor. shall 
notify the District Engineer in writing that the work is ‘complete. * * * Tf the. 
work is. found to be acceptable to the District Engineer, and complete and in 
‘aceordance ‘with the Plans and Specifications, the District Engineer will so re- 
port’to the Government: and recommend acceptance of the work and payment to 
the contractor of the ‘amounts due him in accordance with the terms of the ‘Con-, 
tract; » * *.*. Nothing herein shall be construed to preclude’a subsequent inspec- 
tion by the Government, and the recommendation of the District Engineer shall 
not be binding upon the Government. 


“In addition to these provisions relating to the Shanda of disputes, 
‘or acceptability of the work, the specifications contained other pro- 
visions relating to the interpretation of contract, documents.. Part I, 
section 8, headed “Instructions to Bidders,” subdivision 3-05, included 
a . provision that read: 

. Tf any person contemplating submitting a bid for the proposed Contract is in 
doubt as to the meaning of any part of the plans, specifications, or other proposed. 
Contract, Documents, he may, submit to ‘the Contracting officer a written request 
for an interpretation thereof. 

And part IV of the specifications headed “General ewe pro- 

vided i in paragraph 3: 

In event of conflict between the Plans and Specifications, the DEOVE 

; sions of the Specifications shall govern. 

In his findings of August 22, 1955, the contracting. officer stated. 
that in-discussing the omission of the tie-in: with. ‘the Director of the 
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Virgin Islands Public Works, who had acted as. District. Engineer 
under the contract, that “he was informed that the Contractor inter- 
preted the Contract as not: requiring this installation in view of. the 
letters N. I. C. on Electrical Drawings E-101 and E-108 dated. 
November’ 13, 1952.” The contracting officer further stated that he. 
then requested the architect to supply his interpretation of the speci- 
fications, and that he had been informed by the architect. in. a letter 
dated Je anuary 27, 1955, that the electrical draftsmen had “inad- 
vertently. added the stars N. I. C. to the drawings,” and that it was 
“the feeling of this office that it was always intended that the under- 
ground cable described hereinbefore be installed between the vault. 
of the Christiansted High School and the Christiansted Hospital.” 
The contracting officer also quoted from a letter dated April 28,. 
1955, from the contractor to the Director of the Virgin Islands Public 
Works i ‘In which the contractor had stated: 
"We understand that you (Director, V. I. P. W.), Mr. Gibean ( Inspector) and 
Messrs. Dunn, Stevens, Dexter and Vasquez were all of the opinion that’ the. 
N..I, C. notation on the drawings established the fact that. the service was’ to: 


be omitted and agreed that no Change Order was involved. We still believe: 
that this is the correct interpretation. It would ‘seem that a request for the . 


‘Contracting Officer’s interpretation would only bein’ order: in. the event of: Bs, 


disagreement among the several parties involved at the job site. 


The contracting officer commented upon this. contention: as follows: ae es 
The Contractor seems to have acted in. good faith, but under a misapprehen- ook 


sion of fact as to the actual construction requirements of the. Contract and the: 
extent ‘of the Director, V. 1. P. Ws palo: to construe the terms: of. the : 
Contract. 

The Government cannot be held liable for. the contractor’s ahistaken concep-: 
tion of the Contract or its failure-to obtain the Contracting Officer’s interpreta- 
tion even’ though ‘the local representative of the Contracting Officer..may. -have : 
concurred in the coutractor’s opinion that no ‘such interpretation was necessary. 
As the contractor definitely: asserts that the District Engineer inter- 
preted the contract so as not to require the tie-in, and. neither the 
District Engineer nor the contracting officer challenges the assertion,, 
the Board must find as a fact that the District Engineer nterpietet - 
the contract as the contractor asserts. 

While the contracting officer did not directly explain i in his findings a 
why the Government chose to ask for a credit because of the omission 
of the tie-in, rather than to insist on its construction, the reason. for’ ” 
- the decision is apparent from the record. Indeed, it is set forth in n the 

original draft of Change Order: No. 4-504, as ‘follows: po ee 

The 4-15KV single conductor, direct ‘burial ‘cable connecting the Christiansted 
“High School with the Christiansted: Hospital was eliminated from the contract, 
-after consultation with ‘the Manager: of the Power Department of the Virgin 
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' Islands Corporation (the supplier of electric power in St. Croix, Virgin Télatiaa) 
because: 


1. An underground. cable ‘is not as reliable as an overhead installation. as 
trouble ean. develop in improper sealing of potheads, deterioration of or faulty 
Splice joints, deterioration of the cable insulation due to aging, moisture,:burrow- 
ing insects, acidity or alkalinity of soil, fungus growth, or because of physical 
damage (ditch digging machine cutting through cable, etc. ). 

2,.In the event ofa hurricane, the damage to the overhead installation would 
determine the length of time to reinstall service: The most probable damage 
would be line breakage which could be spliced and reinstalled within an hour or 
two, A storm.severe enough to break the system’s poles would probably damage 
‘the substation also. . If the hurricane were of such intensity that general service 
would have to-be. discontinued, the Virgin Islands Corporation would disconnect 
all. lines with the: exception of- the four- pole. line from the Substation to the 
‘hospital, The hospital alone :would receive current. 

3. The buried cable, if installed, should be kept energized at all times to.retard 
deterioration and. also to insure discovery of cable failure Promptly. No Pro- 
vision was made for such maintenance. 

The acceptance by a contractor of a change. order which also re- 
ceives-the approval of the contracting officer ordinarily is binding on 
the contractor.2 As the contracting aiheer in this case declined, how-. 
_ ever, to approve the change order, there is no occasion to decide 
whether under the circumstances of the present. case, which included 
the writing by the contractor simultaneously of a letter contradicting: 
the provisions of the change order, the contractor would have bean : 
bound. In view of the return of the change order by the contracting 
officer, and the increase in his demand for a ‘credit from $6,000 to 
$7,862.20, it is also clear that the release offered by the contractor with 

an exception in the amount of $6,000 was. provisional, and did not 

limit the contractor to the claim for the lesser amount. The question 
before the Board is, therefore, whether the contractor is entitled to: the 
remission of the full credit taken by the Government in the amount 
of $7,862.20, 

It is the opinion of the ‘Board that the contractor is entitled to the 
remission of the credit taken by the Government upon either of two 
alternative , grounds. The. first ground is that under. the. terms of 

specificat the contractor avas.not required to.:install, the tie-in. 
The second ground is that the determination assumed by the Board 
to have been made by the District Engineer was binding upon the 
‘Government. 

The Government takes the postion: of course, that there was in n this 
case a discrepancy or conflict between the specifications and. the draw- 
ings. It argues, therefore, that the contractor should have sought an 





2 See appeal of Sam Bergesen, 62 I. D, 295 (1955), and authorities there cited.. See also 
‘others more, ‘recent. cases. cited in’ the same oe upon: reconsideration (IBCA-11, -Decem- 
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interpretation. from the. contracti ing | - ollicar but that, since. it failed to: 
d6 so, it is bound by the provision of the specifications which: gives. 
paramount force:to the specifications:.in’ case of conflict: with -the 
‘drawings. ‘The: Government’ emphasizes in this connection’ the ne 
‘advertent character of'the initials “N. TC.” on the drawings. ~ 
“The Board cannot accept this. argument. for.a number of reasons. 
"It may .be that the initials.“N..I.. ror ”, were inadvertent, but it was 
neverthéless..an inadvertence that» was twice: repeated on different 
‘drawings, and the: initials in ‘the ‘case of each drawing ‘were ‘coupled | 
‘with ‘the ‘words “To hospital.” The whole. notation, “To. hospital, 
NT C.* seems rather deliberate... In. any event, whether or not.the - 
notations were inadvertent could certainly: not’ have: been: determined 
by the contractor by requesting an interpretation fromthe contracting 
‘officer, as hé suggests, for the record’ shows ° ‘that’ he declined’ to: give 
‘any ‘interpretations prior to the’ bidding on.the contract’ T hus the 
_ contractor was left to interpret the specifications and drawings. for 
‘itself. - If there had been an actual | Ganeespaney. or. “conflict between 














hie t “that fh’ ‘tie- -in be installed,’ since it ‘referred. the contracto oe 
“the: ‘drawings, and the’ drawings | themselves indicated that the tie-in 


‘to the hospital was not in thé contract.” The specifications and the. ae 


‘drawings, when read together, constituted, ‘to be sure, a sort’ of verbal 
merry- 20 -round. “But. this, clearly, was: an. ambiguity, rather ‘than ¢ ae 
‘conflict, in the contract documents, . In’ ‘accordance with the’ familiar 
‘rile that any ambiguity i ina Government construction contract must 
“be resolved against the: Government, ‘which drafted’ he document,* 
‘the’ Board must. conclude that the contractor. was not required. ie install 
‘the tie-in. 2 et 
. It is interesting to note that a | markedly: similar case ‘Was. decided 
‘also. i in favor of the contractor. -by the Armed Services. Board of Con- 
‘tract Appeals This case involved é a claim for additional compensation 


























eo 3 See the er Gena dated January 14, 1958, ‘from the eS iteasdie officer to the 
‘Assistant Director of ‘the Office: of Territories. :In‘this: ‘report’ on. the bidding’ the’ contraet- 
Ang. officer who -was. Lester. M, Marx, stated : “In: the opening statenient, Mr. Marx. welcomed ; : 
| those ‘present ‘and. expressed. appreciation on behalf of the Public “Works Division for their 
interest in the Virgin Islands. School Program. ‘He. explained that there ‘would be'.no.: 
interpretation -of,. the - ‘plans and .Specifications: prior, to: the’ ‘opening... of, the bids, as sthis: 
“would “not ‘be fair to. the bidder who were not present, at the opening.’ 

Pi4See Akbursen Dam Co. ae nited: ‘States: 86 Ct? CL 478 (1938); ; Callahan: Constriction’ 
i nited, States, 91 -Ct.. xe 538.. (1940) ; Blair, v.. United: States, 99 Ct..CL: 71 (1942): 5: 
“@eorgé ‘Pp. Heniy Construction’ Ce., CA-120 (November T, 1951); ‘Durham € Sauer, CA-124 
{December. 19, 1951) ; SES Engineering Corp. seated D..427 1988 a . 
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for the construction, at the direction’ of the contracting officer, of 
benthes i in theatre and recreation buildings of an overseas. discharge 
and replacement depot at Jackson. Barracks, New.Orleans, Louisiana. 
The'specifications inchaded provisions relating to the construction of 
benches, ‘while the. relevant plan or drawing, in providing” for the 
construction of benches included a legend, among others, in bold type, 
underscored, “BENCHES NOT IN conTRACT.” In holding that the con- 
tractor was. entitled to additional compensation for constructing the 
benches, the Board said: 


It follows that where the Government ‘by. its own act, whether inadvertently 
or not, “provides general spécifications for the furnishing of certain facilities, 
and then directs, in a.bold manner, that such specifications are not included 
in -the contract; it was the intent of the contract that: those facilities: should 
not be:-furnished by the. contractor:.: And -it:is- no. answer -to. ‘this! ruling. to 
demonstrate that, in, point of time, the amendment to: the specifications was 
adopted after the plan was adopted, because it. must’ be held that:the Government 
knew what was the direction upon that plan, and if it, had. intended to change 


: that. direction, it had the time, the opportunity and the power to ‘make that 


change, * ‘If the leaving of it’ there was inadvertent, such inadvertence “was the 
act of. the’ Government, and no fault of the appellant. - 
Ti is. ‘apparent that the present case is even stronger. Although ne 
notation “To Hospital, N. I. C.,” was not underscored, the letters 
which are ‘quite sizable, ‘are white on a blue background, and not 
merely part of a series of legends, but placed directly upon the draw- 
ing of the facility. In addition, the specification referring to the 
tie-in in the present case was itself qualified, and there is no proof 
that the notation was placed upon t. the drawing, prior to the preparation 
of the specifications.® 

Even if there could be said to be ‘any doubt concerning the’ ‘Gorielée 
sion in the present case, the Board would have to reject. the Govern- 
miéit’s contentions on the alternative ground. ‘The contract in ‘this 
case, Was administered. largely by.an absentee contracting officer, and: 
the Board believes that in such a case the provisions of the contract 
documents relating to the supervision of the work are to be liberally 
construed. in favor of upholding the decisions of the resident..engi- 
‘neer.? Article 15-of-the contract: itself;-to be-sure, left all disputes 
concerning questions of fact, arising thereunder to be decided by the 
contracting officer: but. the provision was’ subje ect to head exception that 









0 0 See ‘gio B é Bd. “Pfo zen, BC S. 113, 121, 123, 129, 134, “and 135, aioe Zuly. 20, 
1943, 1 CCF 230, another very similar case, in which the Farnsworth case was expressly 
followed. In this case the Board said: “The Board is not’ unmindful of the provisions of 
the eontract which disclose that in eases of conflict, the specifications will prevail over ne 
drawings.. But-here, there is no conflict which falls within the purview of these: provisions.” 

7 Sonpere Art eee; eee —_ Pugsley Construction Co:, 62 I. D. 54 (1955). 


an 
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it was not “otherwise specifically provided, ” in the. contract. Article 
21 (b) of the contract defined the term. “contracting officer” so.as to - 
include “his authorized representative.” Elaborate provisions ¢ con- 
cerning the resolution of disputes were also provided i in this‘case i 
the specifications, one of which expressly gave the District E 
authority to decide -all questions of fact which might arise as to the 
interpretation of the plans and specifications. Moreover, this was — 
coupled with the further provision that any such decision by the Dis- 
trict Engineer was to be “subject to appeal as provided in Article 15 
of the Form of Contract.” Nothing could more plainly indicate that’ 
any decision of the District Engineer on a question of interpretation 
~ of the' requirements of the: contract: was to have finality, and tha, for -. 
- this purpose he was the contracting officer, for article 15 only. provided 
for an-appeal from the decision of the. contracting officer to the head 
of the department concerned or his duly authorized: representative, 
and also provided that his decision “shall be final and conclusive‘upon — 
the parties thereto.” * It is true that the specifications deprived the . 
District Engineer. of the authority to vary the terms of the contract’. 
documents but it cannot be said that an interpretation of ambiguous 
.. provisions ther eof constitutes such a variance. Otherwise the District 
‘Engineer’s power of interpretation, would. become meaningles 
for the limitation upon the District Engineer’ 's authority to give final 
acceptance to the work, this, too, seems quite irrelevant in construing 
_ his pewers of interpretation of ambiguous provisions of the contract: . 
-documents while the work was in progress. 









‘Therefore, pursuant to the authority delegated to the Board. of Con- 


tract Appeals by the Secretary of the Interior (sec. 24, Order No. 
~ -9509,'as' amended; 19 F. R. 9428), the findings. and dpetaion: of. the 
- contracting ‘officer ‘are: reversed; and: he-is: directed to: -pay.to:the:con- 
tractor the Br 862.20 withheld from the final payment to the contractor. 





“'Panovoxs H. Haas, Chairman. 


WWinunaae. Sacre, Member. 








8'The Board is not unmindful of the rule that the provisions of. the standard form-of 
contract are .—paramount to the specifications in case of inconsistency or conflict. See 
Loftis v. United States, 110 Ct: Cl. 551, 629 (1948), and. Pfotzer and. Pfotzer v. United 
States, 111 Ct. ‘Cl.-184, 226 (1948). There.is no inconsistency ‘or conflict: here since article 
15. of the contract itself contemplated the making’ of other provisions, and paragraph 15 of 
the‘“‘Directions for Prepare of Contract”? penis omer lea to ae made in the 
specifications. : : : i 
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ALASKA RAILROAD FREIGHT RATES: 


Alaska: Alaska Railvoad—Freight Rates 


The Secretary of the Interior has authority under the provisions of the act of 

March 12, 1914 (88 Stat. 805; 48 U. S. C. sec. 301, et seg.), to establish 

_ through rates which are.different from local rates applicable to intermediate 

“ points and to establish rates for freight shipped from ports in the States: via 
© steamship and the Alaska Railroad. 


--, M-36817 
e January 19, 1956.* 


To: THE Srcrerary 0 OF THE Iyrentor. 


You have referred for my consideration certain questions presented 
by: the-Alaska Freight Lines, Inc., in its protest of October 7 against 
the application of the Alaska Railroad Freight Tariff 5-M (ARR-16), 
issued August 29, 1955, effective October 1, 1955. 

_In its protest, Alaska Freight Lines, Inc., a common carrier offering’ 
_@ regularly scheduled combination water-truck service from the north- 
“western part of the United States and various points in Alaska, stated 

as, follows: 








(2) The Alaska Railroad cannot lawfully charge the rates set forth 
in its Tariff 5-M since they constitute unequal and non-uniform rates in 
‘violation of the specific mandate of Congress set forth in the Alaska Rail- «|: 
ad Act, 48 U.S. C..§ 301.. 

(3), The Alaska Railroad cannot lawfully publish through rates be- 
“tween | the United States and Alaska. 










“Construction, operation, and maintenance of the Alaska Railroad 
was authorized by the act of March 12, 1914 (38 Stat. 305; 48 U.S. C. 
301 e¢ seg.). Under the provisions of that act the President of the 
United States was given: broad authority to acquire then existing rail- 
roads, construct new railroads, and maintain and operate such railroad 
or. railroads “ so as best to aid in the development of the agricultural 
and minéral or other resources of Alaska, and.the settlement of the. - 
public lands therein, * * * and for other governmental and public 
i uses, and for the transportation of passengers and property.” He was 
authorized specifically to perform generally. all the usual duties of a 
common. carrier by railroad, to make contracts or agreements with 
any railroad or steamship company or vessel owner for joint trans- 
portation of passengers and property, and to fix, cane or modify 
rates for the transportation of passengers and. property, “which rates 
shall be equal and uniform.” In addition, the act provided: 


*Not released for publication in time for inclusion chronologically. 
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That it is the intent and purpose of the eConnress through this Act to authorize 
and empower the President of the United States, and he is hereby fully authorized 
and empowered, through such officers, agents, or agencies as he may appoint or 
employ, to do all necessary acts and things in addition to those. specifically au- 
thorized: in this Act to enable him to. accomplish the purposes and objectives of 
this Act. *.* *”- 

“Executive Order No. 3861 of June 8, 1923 (48 CFR5. 1), authorized 
and directed the Secretary of the Interior to operate the railroad or 
~ railroads “in all respects and to all intents and purposes, the same as. 
if the operation thereof had been piace by law under the jurisdiction : » 
of.the Secretary of the Interior.” In accordance with these authori- 
zations and under delegations of authority from the Secretary of the - 
Interior to other officers, rates for the transportation of passengers 

and property have been adopted from time to time, including Alaska 
Railroad’ Freight Tariff 5-M (ARR-16), which i is the subject of the. 
protest by the Alaska Freight Lines, Inc. 

As previously indicated, the Alaska Freight Lines, Inc., charges 
that the:rates: set’ out:in Tarif 5M. are not equal and patterns as 
quired by the act’ of March 12, 1914. Specifically, Alaska Freig: 
Lines, Inc., contends ‘that through rates specified in Tariff 5-M a 
lower than intermediate rates specified in Tariff 16—-E as amended. 
-and supplemented... In support of this contention, it has submitted 
~ “Table-I;:Comparison Between:Alaska Railroad Freight Tariff 5-M 
and Local Tariff 16-K,” in which the difference between class rates - 
from Seward to Anchorage, for example, are shown to be'less under 












Tariff 52M than under Tariff 16-B. In, explanation, it. states that’ the” 


Alaska Railroad participation was obtained: by subtracting the rates 
set forth j in the proportional water tariff of Alaska Steamship Com- 
"pany. from the through rate set forth in Alaska Railroad Freight. 
Tariff 5-M. Since three. elements enter into through rates, namely, 
the steamship haul ‘charge, the railroad haul charge, and terminal - 
charges, it is not possible to demonstrate,.in the manner attempted. by 
_ Alaska Freight Lines, Inc., the difference, if any, between the through: 
rates and the intermediate local rates.’ It is true that through class - 
rates established by Freight Tariff 5-M are generally lower than 
intermediate local rates:. However, through commodity rates es- 
tablished by Freight Tariff 5-M and intermediate local rates reflect for. 
_the most part very small increases or decreases, except where minimum 
weights enter the picture. 5 
The meaning of the term “equal and uniform” as applied to rate- 
making, to taxation, protection under the laws, and similar fields,. has 
been determined and reiterated by the courts many, many times. See | 
Giozza v. Tiernan, 148 U. 5. 657 (1893), and Bell’s Gap Railroad 
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Company v. Pennsylvania, 184 U. S..282 (1890). Reduced to its sim- 
plest terms, it merely requires like treatment of like subjects. In the 
field of ratemaking, differentials between through rates and local in-, 
‘termediate rates have a long history antedating the Interstate Com-. 
merce Act, State constitutional provisions, and other legislation. Jn- 
téerstate Commerce Commission v. Intand Waterways Corp., 319 U.S. 
- 671, 684 (1943). Even prior to legislative enactments requiring the 
establishment of equal and: uniform rates, the responsibility of a com- 
mon carrier to establish and adhere to such practices was well recog-~ 
nized so that the appearance of the term in.the act of March 12, 1914, 
or in similar legislative enactments, established no new principle. 
Texas & Pacifie Railway Co. v. Interstate Commerce Commission, 162 
U.S. 197 (1896)... 

- In the present instance, the Alaska Freight Lines, Inc., has inarely 
shown that there may be a disparity between through rates and local 
rates applicable to intermediate points. In Teas & Pacific Railway 

Co. v. Interstate Commerce Commission, supra, the Court held: “The 
mere fact that the disparity between the through and the local rates 
was considerable did not, of itself, warrant the court in finding that: 
such disparity constituted an undue discrimination” as prohibited by- 
the Interstate Commerce Act. Nowhere in its protest has the Alaska 
Freight Lines, Inc., shown that the rates included in Tariff 5—M are: 
not “equal and uniform” within the accepted meaning of that term.: 
In the absence-of such a showing, the Secretary cannot find that the 
rates.in question are not “equal and uniform” as required by the act. 

The next contention of the Alaska Freight Lines, Inc., with respect 
to the Alaska Railroad Freight Tariff 5-M is that the Alaska Railroad 

- cannot lawfully publish through rates between the United States and 
- Alaska. It supports this charge by reference to Alaska Rate Investi- 
. gation No. 2 (2 U.S. M. C. 558, 584;.2d. 689, 652), and to decisions of 
the Interstate Commerce Commission which: hold that a.carrier sub-- 
ject. to the regulatory jurisdiction of an agency cannot publish .a 
through rate with a carrier not subject to regulatory jurisdiction of 
that agency. .. 

It is true that the U. S. Maritime Comuneion suggested, both in the 
decision cited and elsewhere, that joint rates with the Alaska Railroad 
which had been. established and published by a specified steamship 

‘company should be cancelled and replaced by proportionals. The 
Commission did not order the joint rates discontinued. It appears 
that proportional schedules now have been filed by at least the Alaska 
Steamship Company. See Alaska Steamship Company Local and ° 
Joint Proportional Rates, Tariff No. 768, FMBF 76, ICC No. 71. 
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Neither the Federal Maritime Board n nor the Interstate Commer ce 
Commission has any, authority over the fixing of rates by the Alaska 
Railroad’ (84: Atty. Gen. 232) and thus, the references noted above 
could have no bearing on the authority of the Secretary to fix freight - 
rates. Atthe same time, the act,of March 12, 1914, specifically author- - 
ized contracts or agreements between the Alaska Railroad and any 
other railroads and with any other steamship company or vessel owner 
“for joint transportation of passengers. and property” over the Alaska. 


Railroad and ‘such other railroad or steamship line or vessel. The. - 
Alaska Railroad: has-entered: into: agreements with the Alaska, Steam- 


ship Company and the Coastwise Line covering the transportation: of 


freight from certain ports of the United States and points on the ..: 
Alaska Railroad, and from points on the Alaska Railroad to certain: 


- ports of the United States. The terms and conditions: of these agree- 
’ ments’ are reflected: in the rates ‘established in ‘Freight Tariff 5-M 
(ARR-16). It isthe view of this office that the éstablishment of such’ 
- through rates is: entirely within the ‘authority of the Secretary of the: 
Tnterion under. the provisions of the act of March 12, 1914. re 
Any. question vtegarding the ‘authority of the* Secretary” of the In- 
_. terior to establish through rates between points within the 48 States, °. 
. other than coastal ports.and points’ on the Alaska Railroad, is reserved . 
for later consideration, and nothing: contained in this opinion is to 
‘be ‘construed as dieses eaten the validity.'o or analy of such ee 
action. ee 
* yy Revee AnMsnione, : 
vod Spligstor.. 








HOWARD M. WILSON, THE NAVASO TRIBE 
— -A-27288- 
Devided January 23, 1956" 
Indian Lands:. Generally —Public. Sales: ‘Preference Rights : 
“Where. the United ‘States acquires title to land in trust for an Indian tribe, 
+ the tribe is the beneficial owner of the:land and ‘such ownership is sufficient’ ; 


to entitle it to assert a preference right claim to ‘Durchase adjoining’ publi¢ 
Jand which is: offered for sale, : 


Public Sales: Preference Rights 
“One who' shows that: he is the owner of a.fee simple title to land contiguous 
“to land offered:-at - publi¢é gsalé is'a preference-right claimant: within ‘the 
. meaning: of the ‘public sale. law. and .the regulations. thereinder: although’. 
: the minerals in. his land are reserved to his grantor. : . 


Public Sales: Preference Rights - 


Where an Indian tribe assérts: 4 “preference. right ta ‘pirchase land: “offered - 
i at public sale, evidence contained in the files of the Department showing 
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: 7 : od. anuary 28, 1956 : 
eae vownershia of contiguous land to. ‘be in the Tribe may properly be considered 
“in determining the validity of the: asserted claim, ~ 
Administrative Practice—Public Sales: Generally 


‘There is no requirement that an. award of land offered at public sale can be 
‘made to-a preference-right claimant only after a “hearing has been held for 
receiving evidence in support of and in opposition to the preference-right 
- Claim. rz 


APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


On December 7, 1953, Tract’ 37, secs. 14 and 15, T. 15 N., R. 17 Ww, 
N. M. P. M., New Mexico. was offered for publi sale as an isolated 
tract pursuant to the provisions:of the public sale law (sec. 2455, Rev. 
- Stats., as amended; 48: U.S. C., 1952 ed., sec. 1171). On. the date of 

the sale Howard M. Wilson was declared to be the highest bidder. 
Thereafter, on January 6, 1954, the Navajo Tribe, through Sam 
Ahkeah, Chairman of the Navajo Tribal Council, asserted a. prefer- 
ence right to.purchase the tract, as the owner of contiguous land. 
Mr. Wilson protested the assertion of the. preference right by the 
Tribe on the ground that it is not the owner of contiguous land: By 
a decision dated October 12, 1954, the manager of the land office at 
"Santa Fe dismissed the Wilson protest and declared the Navajo Tribe 
_.to be. the purchaser of the tract. Mr. Wilson: appealed to the Director 
AOF the Bureau of Land Management. On June 7, 1955, the Associate 
Director affirmed the action of the manager. 

‘Mr. ‘Wilson has: appealed to the Secretary of the Hitssion from the 
Associate Director’s decision. The grounds of his appeal .are that 
the Navajo Tribe is not the owner of the whole title to contiguous 
land, as required by departmental regulation, because it holds under 
a deed which reserves the mineral rights in the land to its grantor; 
that the manager failed to hold a hearing on the matter, thus depriving 
Mr. Wilson of the opportunity to offer evidence; and that the manager 
made findings on matters not properly in evidence, 

“The public sale law authorizes the. Secretary of the Interior— 


* * * ‘to order into market and sell at public-auction * * *. any isolated. 
or disconnected tract * *. * which, in his judgment, it would be proper to 
expose for sale * * * Provided,.That for a: period of not less than thirty 
days after the highest bid has been received, any owner or owners of contiguous 
land shall have a preference. ee to buy the offered lands at such highest. bid 


‘ priee : ok, 
The regulation referred to by the el (48 CFR 250.11 ®) (1) ) 
provides, in pertinent part: 


A preference right to purchase mist. be. supported - ve “proof of the claimant's 
ownership of the whole title to the contiguous lands (that is; he must show that 
he had the whole titleinfee), * * * | 
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. ‘The records of the Department show that the contiguous Tanid upon — 
‘which the Navajo Tribe bases its preference-right claim was acquired | 
by the United States in trust for the Navajo Tribe, its successors and 
assigns forever, from the Santa Fe Pacific Railroad Company under 
a deed dated May 14, 1929. The deed, reserved to the grantor,; its 
- Successors and assigns 
sn + * all oil, gas, coal and minerals whatsoever, already found: or: which 
may hereafter be found,:upon or under said lands with’ the right- to prospect 
for, mine and remove the same and to. use so much of the surface of said lands 
as ‘shall be necessary and. convenient for shafis, -wells, tanks, pipe lines, rights of 
‘way, “railroad tracts, storage purposes and’ other and different structures. and 
‘purposes. necessary and convenient for the digging, drilling and working of any 
mines or wells which may. be operated on said lands, * * ** 

-The records show further that the grantor had the fee simple title . 
48: the land granted.?.and that’ the land. was acquired for the use and 
benefit of the Indians of the Navajo Tribe under an act of Congress 
which authorized the use of tribal funds on deposit in the Treasury 
‘of the United States to the credit of the Navajo Tribe for the purchase 
of land and which directed that title to the land should “be taken’ in. 
the name of the United States in trust for the Navajo Tribe” and . 
which authorized title to be taken, “in the discretion of the Secretary, 
c the Interior, for the surface only.” 45 Stat. 1569. = 


_ Thus the Indians are the beneficial owners of the land granted under <s 


‘the deed. ‘The United States: Supreme Court has characterized such 
~ beneficial ownership to be “as sacred as the fee.” For all practical : 
purposes, the ‘Tribe owns all that was conveyed by the deed * and, . 
aside from the question to be discussed next, may be considered to be. 
the owner of contiguous land within the: meaning of the public sale - 
Jaw although naked legal title to the land is in the United States. 
~ As the deed reserves the minerals to the grantor, the primary ques- 


tion presented is whether the Tribe’s ownership of the title to con- ~ 


‘tiguous land less the minerals meets the requirement of the regulation 
that ownership of the “whole title in fee” must be shown. 

The question whether ownership of land under a deed which re-.. 
serves the minerals is sufficient to support a preference-right claim 
under the Public Sale Act and the departmental regulations there- 
‘under appears to be one of first impression. __ 

-In common usage, “whole title” or “title in fee” contemplates own- 
ership i in fee simple, that is, ownership of an estate of inheritance as 

The deca is contained in Office of Indian Affairs File No: 38847, Part 2, and is recorded 
in the Miscellaneous Deed’ Book, Office of Indian Affairs, Volume 28, p. 39, It is also | 
‘recorded in Book 7 of Deeds, p.:248, McKinley. County, New Mexico. j 


2 See Solicitor’s Opinion M—25205, September 13, 1929, 
one. 2Cf. United States v. Shoshone fribe of Indians, 804 wv. 8,111 (1988). 
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distinguished from ati ‘estate for life or for years. “Such an estate 
excludes all restrictions or qualifications as to the persons who may 
inherit ‘as heirs. One who owns a fee simple title to land ordinarily 
owns the right to the minerals beneath that land and the right to 
extract‘and use the minerals. The right to the minerals passes with a 
grant of the surface unless the minerals have been separated from the 
surface.* But it is well settled that the minerals and the surface r may 
be made the subject. of separate and distinct ownerships.? The owner 
of a fee simple estate in land may separate the minerals in the land 
from the land itself, thus creating two estates, either by conveying the 
minerals and reserving the remaining interests in the land or by con- 
“veying the land and reserving the minerals. Once such a separation 
of the original estate has been made, if what i is granted and retained 
are estates of inheritance, each estate becomes a fee simple estate, that 
‘is, one party obtains a fee simple title to the minerals and the other 
party obtains a fee simple title to the remaining estate. After sever- 
-@nee, ‘eich estate is entirely independent of the | other, ‘separately 
“ inkeritable and capable of convéyance® 

Thus where there has been a separation of land into two distinct 
estates of inheritance, the owner of each estate may be said to own 
a fee simple estate. Each is the owner of oe whole title i in fee i in that 
estate. 
_ As the owner of a fee gents estate in land under a deed reserving 
‘the minerals is as much an owner of land as is one who owns a fee 
simple estate in land from which the mineral estate has not been 
carved,’ it must be held that such an owner meets the requirements 
of the statute, and that where it is shown that a preference-right 
claimant owns a fee simple title in land under a deed reserving the 
‘minerals and that land is contiguous to land offered. at public sale, 
that’ applicant has met the requirements of the departmental regulation 
that “ownership of the whole title” or “the whole title in fee” must be 
shown. 

As the Navajo Tribe made such a showing, it was correct for the 
manager to recognize the claim of the Tribe. 





4 Lacustrine Fertilizer Co. v. The Lake Guano. & Fertilizer Co., 82 N. ¥. 476 (1880). 

5 Halla v. Rogers, 176 Fed. 709 (9th Cir, 1910) ; Saulsberry v. Maddia, 125 F. 2d 430 
(6th Cir. 1942); Chicago, Wilmington and Franklin Coal Co. v. Minter, 127 F. 2d 1006 - 
(7th Cir. 1942); Thompson, Real Property, Vol. 1, -§§ 88; 89; Bouvier’s Law Dictionary, 
Mines and Mining, Vol. 2, p. 2214. : 
‘8 Adam. v. The Briggs Iron .Co., 7 Cush: 861 (Mass.) (1851) ;. Williams v. Gibson, 4 So. 
350 (Ala., 1888); Riddle v. Brown, 20. Ala. 412, 56 Am. Dec, 202 (1852); -Thompson, 
Reat Property, Vol. 1, §§ 90, 91, 97; Bouvier’s Law Drclignary, Bene and Mine Vol. 2, 
p. 2214. 

TCf. British-American Oil Producing co. ve Board of Equilization of Moniona,, et al., 
299 U. 8S. 159 (1936). 
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Neither of the remaining contentions of the appellant. has merit. 
~ Nothing in the public sale law or the regulations of the Department 
governing public sales (43 CFR, Part 250) or any other regulations 
of the Department: requires that the evidence which the preference- 
right claimant must submit in support of his claim must be taken 
“at a hearing or that a bidder who is not a preference-right claimant 
must be given an opportunity to offer evidence against the. claim at 
sucha hearing. It is the duty of the Department to determine whether 
the claimant has met the requirements of the act. In making such a 


determination, the Department will consider evidence presented: Ore 


charges made that a preference-right claimant does not satisfy. the 

requirements of the statute but this may be done, as. it-was.in the 

present’ case, without a hearing.’ The appellant in this case presented 

his contentions against the title: which the Tribe asserted both to the 
manager and to the Director. Both officials considered these conten- 

tions and found them insufficient to deprive the Tribe of its asserted 

preference right. The appellant has been deprived of no right ‘by. 

the failure of the manager to hold a hearing on the preferencesight 7 
claim asserted by the Navajo Tribe. . 

The charge that the manager made his. findings on. “matters. ‘not 


properly i in evidence is not supported by the record... In’ asserting. its 


preference right, the Navajo Tribe referred to the deed under ‘which 
it claimed contiguous land. That deed is contained in the records of 
.the Department. These records are evidence which the manager | could 
properly consider in making his determination that the Navajo Tribe 
is.a preference-right claimant for the tract in question.. 

Therefore, pursuant to the authority delegated to the Solicitor ‘by 
the Secretary of the Interior (sec. 23, Order No. 2509, as revised; 17 
¥. R. 6794), the decision of the Associate Director, Bureau of Land 
“Management, is affirmed. Le agetes 

' Evaconp T. Fer, 
Deputy Wolietion. 


RACHAEL §. PRESTON 


A-27174 
Decided Pebruary 6, 1956 


Withdrawals and Reservations: Revocation and Réstoration 


"Where an order opening land for disposition under the public land laws pro- 
vides that commencing on the 126th day after the: date ofthe order the 


8 Cf. Mary Volk et al., A-26601 (May 5, 1958). - 
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- land shall .be subject to nonpreference-right applications and provides ‘that 

all ‘such applications filed on.or before the 126th day after the date of the 


order are to be treated as simultaneously filed, applications may be filed 
at any time after the date of the order. 


Oil and Gas Leases: Applications 


‘One ‘who. files.an offer for an oil and gas lease on land which is opened to 
disposition under the public land laws by an order which specifies a future 
date on which the land shall become subject to such offers and which pro- 
vides that applications filed before such future date shall be treated as 

‘ simultaneously filed as of that date does not acquire priority for his offer 

. by filing it prior to the future date specified in the order. 


APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


~'Phis isan appeal to the Secretary of the Interior by Mrs. Rachael S. 
Preston from a decision by the Associate Director of the Bureau of 
Land Management which reversed a decision by the manager of the 
land and survey office at Salt Lake City, Utah, holding that Mrs. 
" -Preston’s oil and gas lease offer had priority over other similar offers 
to lease. the same land. The offers were filed following the issuance of 
an order (No. 21 (R-IV)) dated January 11, 1954, by the Acting 
Regional Administrator, Region IV, Bureau of Land Management. 

. The order provided for the opening of public lands in Utah acquired 
by the United States in exchanges effected under section 8 (b) of the 
Taylor Grazing Act, as amended (43 U.S. C., 1952 ed., sec. 315g (b)), 
and set forth particulars relating to the characteristics of the land and 
the manrér in which applications for the land should be processed. 
_ It covered, among other land, certain described subdivisions of land. 
in T, 21S., R. 7 E., S. L. M., Utah, the subject of this appeal. The 
order was filed with the Division of the Federal Register on January 
19, 1954, and appeared in the daily issue of the Federal Register 
- stor January 20, 1954 (19 F. R. 362). Its provisions, pertinent to this 
‘appeal, are as follows: 

This order shall not otherwise become effective to change the status of such 
lands until 10:00 a, m..on the 35th day after the date of this order. At that 
time the said lands shall, subject to valid existing rights and the provisions of 
existing withdrawals, become subject to application, . petition, location, and 

selection as follows: 
" (a) Ninety-one day period. for preference-right filings. For a period of 91 
days, commencing at the hour and on the day specified above, the public lands 

‘affected by this order shall be subject ‘only to (1). application under the home- 

stead or the desert-land laws or the Small Tract Act of June 1, 1988, 52 Stat. 609 


(48 U. S. C. 682a), as amended, by qualified veterans of World War II and 
other qualified. persons entitled to preference: under the act of September 27, 
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1944, 58 Stat. 747 (48 U. 8: ©. 279-284), as amended, subject to the requirements 
of applicable law, and. (2) application under any ‘applicable public-land law, 
based on prior existing valid settlement rights and preference rights conferred 
‘by existing laws or equitable claims ‘subject to allowance’ and° confirmation. 

‘Applications under. subdivision (1) of this paragraph ‘ghall be subject to applica- 
tions and claims of the classes described in subdivision :(2) of this paragraph. . 
All applications filed. under this: paragraph either at or before 10:00 a..m..on 
the 35th ‘day after the date of this. order shall be treated. as though filed simul- 
taneously at that time. All applications filed under this paragraph after 10: 00 
a.m. on the said 85th day shall be considered i in the order of filing. : 

(b) Date for non-preference-right filings. ‘Commencing: at 10700 ‘asm 
the 126th day after the date of this order, any lands remaining unappropr’ 
shall become subject to such application, petition, location, selection, or other as 
appropriation by the public, generally as may be ‘authorized. by the public- land 
laws, ‘All such applications filed either at’ or before 10: 00 a. m. on the 126th 
day after the date. of this order, shall be treated:.as. though filed simultaneously 
-at, the hour specified on such 126th day. All applications filed thereafter shall 
be considered i in the order of filing. 

* * Bee eS * ee 
-~ Applications for these lands, which shall be filed'in the Land and Survey Office 
at Salt Lake City, Utah, ‘shall -be ‘acted upon in accordance with the regulations: 
contained in § 295.8. of Title 48 of the Code of Federal. Regulations and Part 
296 of that title, to the extent. that such regulations are applicable. * *.* 


On January 21, 1954; Mrs. Preston filed an offer (Utah 11116) t to 
lease the land involved in this appeal for oil and gas purposes under 
section 17 of the Mineral Leasing Act, as amended (30 U. S. C., 1952 

-ed., sec. 226), and thereafter other Peres filed similer offers to lease 
the same land. 

On April 20,.1954, the manager of the land and suey office at Salt 

- Lake City held that the land became available for oil and gas-leasing 
upon the filing of the order with the Division of the Federal Register 
and that the first offer filed thereafter, i. e., that of Mrs. Preston, had 
‘priority over other. offers subsequently filed. _He thereupon rejected 
75 other offers to lease the land... Sixty-four of the 75 applicants whose 
offers had been rejected appealed to the Director of: the Bureau of 
Land Management. 

On February 16,1955, the Associate Director of the Bureau of Land 
Management reversed the decision of the manager and held oe 






the land under the Mineral Leasing Act filed after the order was pub- 
lished and .within the 126-day period mentionéd therein must be 
treated as though filed simultaneously at 10 a.-m. on the 126th day 
_and that preference rights between conflicting offers must be deter- 


1 The serial numbers of the offers rejected by the maneger. appear as a wack of; ais 
decision. 
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mined by a drawing in accordance with the procedure prescribed in 
43 CFR 295.8, relating to the processing of applications simultaneously — 
filed? 

Mrs. Preston contends that the order does not mention offers under 
the Mineral Leasing Act and that it was error for the Associate Di- 
rector to hold that offers for oil and gas leases.on the lands covered by 
the order are to be governed by paragraph (b) thereof. 

The land involved in this appeal was conveyed to the United States 
under an exchange of lands made pursuant to section 8 (b) of the 
Taylor Grazing Act, as amended, supra. The decision of the Bureau 
of Land Management accepting title to this land provided that “the 
land acquired by the United States in exchange shall immediately be- 
come subject to administration for grazing use but will not become 
subject to appropriation under the public land laws until an order 
authorizing such appropriation has been issued by this Bureau.” 
Under that decision, the land was subject to administration for grazing 
use only. It was not subject to application for other uses under the 
public land laws. Before the land could become subject to such appli- 
cation, a subsequent order was needed. The order of J anuary 11, 1954, 
was for this purpose. 

The order provided that at 10 a. m. on the goth day after the date- 
thereof the status of the land should change from land reserved for 
‘grazing use only to land available for other types of acquisition. or 
use under the public land laws. Paragraph (a) granted a period of 
91 days after this time for the assertion of preference rights under 
certain laws by veterans and others entitled to assert preference rights 
and provided that during that 91-day period the land should be subject 
only to application by those asserting such preference rights. It pro- 
vided further that all applications filed by such preference right 
claimants either at or before 10 a. m. on the 35th day after the date 
of the order should be treated as though filed simultaneously at that 
time and that applications by such preference right claimants filed 
after 10 a.m. on the 35th day should be considered in the order of filing. 

Paragraph (b) set forth the time at which the lands should become 
subject to applications by nonpreference-right applicants. It pro- 
vided that commencing at 10 a. m. on the 126th day after the date of | 


407 


® Attached to the Associate Director’s decision is a list of offerors. It is noted that in- 
cluded in that list are the names. of two offerors, Imer Pett, Utah 011268 (erroneously 
listed as Utah 011269), and Royden G. Derrick, Utah 011300, who apparently took no 
appeal from the manager’s decision rejecting their offers. Also Usted are two offerors, 
Maybeth F. Reimann, Utah 011519, and Virginia Hilton, Utah 011553, whose offers were 
filed after: the manager’s decision and after the expiration of the 126—day period. : 
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the order any lands remaining ig unappropriatod should become subject 
to such application, petition, location, selection or other appropriation - 
by the public generally as might. be authorized by the public land 
laws and that all such applications filed either at or before 10 a. m. on 
~-guch 126th:day should be treated as though simultaneously filed at. the 
hour specified on the 126th day. It provided that all applications. filed 
thereafter should be considered i in the order of filing. : 
The order, by its very terms, provided that the status of the: atid, 
which had previously been reserved for grazing adininistration, 
should not change until the 35th day after the date. of the order. But . 
it, authorized the filing of applications for the land at any time ‘after: 
the date of the order. Ordinarily applications filed while. land is in 
reserved or: withdrawn status have-no. validity and will confer no 
rights: upon the applicant but, to the extent that this order permitted . 
the filing of applications prior to the date of the change 1 in the status | 
of the land, it. constituted a departure from the previous practice of 
the Department of - refusing to. recognize applications filed prior to 
the: date when the land becomes subject to application. It’ must. be 
construed, as is every order restoring lands to the operation of the 
: public land laws, according to its terms. 


- The net effect of the order was that all types’ of Gootiectone a in- at 


cluding offers for oil and gas leases, could be filed at any time after 
the date of the order. However, except for applications filed. by 


veterans and preference right claimants all applications filed from the — . 


date of the order to 10 a.m. on the 126th day after the order were not 
to be treated as filed until that ti time and then as being simultaneously 
filed as of that time.’ oe 

‘In this respect the ardor is to be ‘distinguished from Public Land. £ 
Order No. 548 (14 F. R. 79), mentioned by the manager. That order 
provided 1 that it would “become. effective immediately for the purpose 


.- of oil and gas leasing under the mineral-leasing laws” but that it (the 


order) “shall not otherwise become effective to change the status of 
such lands” until a future date. The effect of that order was that an. 
oil and gas lease could have been. issued immediately after the date 
of the order upon an application. filed immediately after the date. of 
the order. In other words.there was no provision for delaying the 
effective filing date of applications for oil, and gas leases alee ba the 
date’ of the order.” ae 


os 3 See letter from the Soliéitor dated ‘May +2, 1955, to Senator Joseph C, O'Mahoney, 
: relating to Public Land Order No. 1043° "(20- F: R: 53). : te 
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“The onder involved in this appeal i is also substantially different fron 
that dealt with in the case of D. K. Edwards et al. v. Albert G. 
Brockbank et al., A-25960 (April 3, 1951), cited by both the manager 
and the Associate Director as being applicable to the present situation. 
The order under discussion in that case (Order of July 1, 1948; 13 
F. R. 4105) dealt with two separate and distinct groups or classes of 
land. With respect to land in the first category, the order merely 
revoked an existing withdrawal while with respect to the land in the 
other category the order, like the order in this case, specified a future: 
date upon which the status of the land would change and provided for 
a 90-day period thereafter during which veterans and other prefer- 
ence right claimants could file, and for filing after the 90-day period: 
by the general public. However, unlike the order involved in this 
case, it did not allow the advance filing of applications at any time . 
after the date of the order but restricted such advance filings to-a 
period of 20 days preceding the beginning of the 90-day period, in 
the case of veterans and preference right claimants, and to a period of 
20 days preceding, the end of the b0-dey period, in the case of the 
general public. 

The Department held that the fact that no future date on 1 which 
the land in the first category would become subject to application was 
specified, while a future. date was specified for land in the second | 
category, evidenced an intent that the land in the first category should 
__ beéome subject to application. on a different date from that mentioned. 
in connection with the land-in:the ‘second category. It held, in the 
Brockbank case, that the land. in the first category became subject 
to applications for oil‘and gas: leases when the Order was filed: with 
the Division of the Federal Register. 

In Mary EF. Brown, 62 I. D..107 (1955), the Department had for 
consideration the availability of land falling in the second category 
of land covered by the order of July 1,.1948. Miss. Brown had filed 
an application for an oil and gas lease prior to the date specified in 
the order for the change in the status of the land and consequently 
prior to the date specified in the order for the advance filing of appli- 
cations ‘by the general public. It was held that her application, 
filed after the revocation of the withdrawal, but before the date speci- 
fied in the revocation order for the receipt of epeneeaens for the land, 
must be rejected. 

As the terms of the order discussed in the Fdwards- Broaebank case 
and in the Mary 2. Brown. case are substantially different from the 
terms’ of the order involved: in this appeal, the orders are not com- 
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parable and the rules inid down i in those cases have no 0 application to 
the present appeal.* 

_ Therefore, as the order here uader discussion does permit the filing 
of applications for oil and gas leases at any time after the date of the 
order and as it provides that all applications filed during the 126-day 
period by nonpreference right claimants shall be treated as. simul- 
taneously filed, it was-correct for the Associate Director to hold that 


- Mrs. Preston did not acquire priority: for her offer by being the first 


applicant ‘to apply for the land after the order was filed with the 

_ Division of the Federal Register and that all those who filed con- 
flicting offers for the land within the 126-day period are entitled to . 

participate in a drawing for the dand as peomned for in 43° CER 


é 995.8. 


Accordingly, pursuant to the’ duthisriey delegated ‘to the. Solicitor 
fe the Secretary of the Interior (sec. 23; Order No. 2509, as revised; .. 
17 F. R. 6794) , the decision of the Associate Director of the Bureau of _ 
Land Management is affirmed. © : 

-Epwcunp T. Fara, iss 
Deputy. Solicitor. . 


CONRAD LUFT 


Decided February 13, 1956 


Patents of Public Lands: Amendments—Enlarged Homesteads: ‘Mineral . 
- Reservation—Stock-Raising Homesteads:. ; 


Where a patent was issued in 1919 containing a mineral ‘eaobea titi: to the — 

. United States of all minerals under the Stockraising: Homestead Act: of 
December 29, 1916, and. the patentee accepted the patent without. objection, 
a supplemental patent without.a mineral reservation as to part of the land 
as to which the reservation may have been erroneously imposed will ‘not be. 
issued where the patentee did not object and the successor to the: ‘patentée 
has held title for.24 years without. protest and:the Department: has issued. 
an Oil ‘and gas lease for pale land involved. : . 


A-27246 


APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


Conrad Luft: has appealed to the Secretary of the Interior frou a 
decision dated July 11, 1955, by the Acting Director of the Bureau of. 


4On August 2, 1955, the: Bureau of Land Management issued explicit instructions relat- 
ing to. the restoration of Jands. Under those instructions future restorations ‘will state. 
plainly that the. lands are open to. the filing of applications. under. the: Mineral Leasing 
Act and will specify. the future date on which such applications will be considered as filed. 

5 Those offerors whose ‘offers. were rejected by. the manager-and who failed to ‘take an 
appeal from the manager’s decision. are,: of course, precluded from participating in: such a 
drawing. Charles D. Hdmonson etal, 61 I, D. 355 (1954). : 


a0je 8k OS CONRAD LUFT eo" 2 47 
February 13, 1956 


Land ‘Management which rejected his application (Colorado 011094) 
to have patent No. 673405 corrected by removing the mineral reserva- 
tion as to part of the lands therein. 
‘Luft’ alleges that he is the record title holder of the lands eranted 

-in patent No. 673405 by mesne conveyances from John Franklin 
‘Watts, the original entryman and patentee. On March 9, 1914, Watts 
‘made enlarged homestead entry Sterling 020306 for 320 acres in sec. 3, | 
T. 6.N., R. 52 W., 6th P. M., Colorado, “under the act of February 19, 
‘1909 (43 U.S. C., 1952 ed., sec. 218). On April 25, 1917, Watts filed a 
“Petition for Desianation Stockraising Hoimestead Law” (act of De- 
- cember 29, 1916, 43 U. S. C., 1952 ed., sec. 291 ef seg.) in which he 
asked thar the Si sec. 4, same township and range, and. the 320 acres 
in sec. 3 be designated as “stock-raising lands” and subject to entry 
under the act of December 29, 1916. At the same time he filed an - 
application (Sterling 026669) for a stockraising homestead entry- 
additional for the S14 sec. 4.. This application was suspended. until 
action on the petition for designation was taken. The Department’s 
records indicate that the land in sections 3 and 4 was designated as 
subject to entry under the Stockraising Homestead Act. Thereafter 
on August 12, 1918, entry Sterling 026669 was allowed.. On August 13, 
1918, Watts filed notice of intention to make final proof on both his 
otiginal and additional entry. Final proof was made on September 
30, 1918. The final certificate was issued on the same day, without 
any reference to a mineral reservation. However, when the patent 
(No. 673405) was issued on April 8, 1919, it contained a reservation 
of all minerals pursuant to section 9 of the ieee Homestead 
Act (48. U.S. C., 1952 ed., sec. 299). 

The appellant contends that this reservation was erroneous as to 
the. lands in section 3, which were entered under the Enlarged Home- 
stead Act, and asks ‘that a supplemental patent without a mineral 
reservation be issued to him for these lands. Luft’s request was filed 
on.May 4, 1955. Prior thereto a 5-year oil and gas lease effective: 
as of December 1, 1954, was issued to P. Y. Berri for the land in 
section 3. 

The Acting Director, while saying that the mineral reservation was 
erroneous as to the land in section 3, rejected Luft’s request on the | 
ground that, the patentee or his successors could only sell what he 
had, that is, the land without.the minerals, and that.as a result ‘Lutt, 
had no legal or equitable title to the minerals. 

The. appellant. contends that the land in section 8 was entered as. 
an enlarged homestead entry and taken to final proof as such, that, 


48. - DECISIONS OF THE DEPARTMENT OF THE INTERIOR... :(63 1.:D.: 


the. mineral reservation should ae have’ ‘applied to the land in.entry 
(026669 (i. @., the Si4 sec. 4), that the reservation was erroneous and 
therefore without authority of law and void as to the. land i in section 
3, that he has full. title to the land and minerals in section 8, that 
the issuance of an oil and. gas lease to Berri was. canathorized: and. 
; that, under. the laws of Colorado, he i is the owner of all the rights, of 
the patentee. 
‘Luft’s argument and the Acting Director’ S decision assume that. the 
mineral reservation. was improperly. attached to the patent. of. the 


land in section 3. An examination of the record. raises some doubts. 


as.to the validity of this assumption. The final certificate is devoid. 
of any notation indicating a mineral reservation although the pertinent, 
regulation, which clearly applied to entry 026669, stated: 

o* .* * The face of final certificates issued: on every homestead entry: made, 
under the provisions of this act must bear the following: : 

“ “Patent to. contain reservation. of coal and other minerals, and. 
conditions and limitations as provided by act ‘of December 29, 1916 | 
le@ubtie 290). *. Instructions 45 Ll. 'D: 625, 636. é 

“ap apes at the top’ of the first page of Watts’ final proof, the 

words “Acts 6/6/12; 2/19/09; 12/29/16” are written in ink witha 
- line drawn through “2/19/09.” ‘There is no indication of when these 
words were added, but the fact that the reference to the Enlarged 
. Homestead Act is Jined out reveals some. uncertainty as to under. 
which act the final proof was made. 
It must also be borne in mind that it. was permissible tovainend* 





an’ unperfected enlarged homestead entry covering land suitable for: 


entry under the Stockraising Homestead Act into an entry under 
‘ the latter and to include in the entry, as amended, additional stock- 
raising homestead land. Charlés Makela, 46 L. D. 509 (1918) ; ary. 
T. Jurgens, 50 L. D. 595; 597 (1924). Although Watts’ application 


for a stockraising homestead entry (Sterling 026669) specifically 1 in- - a 


cluded only the St% sec. 4, his‘petition for designation which accom- ~ 
a panied the application. strongly indicates that he ‘intended or 
contemplated changing his enlarged homestead entry for the land 
in section 8 to a stockraising entry. The petition, expressly. requested 


__ that the land in section 3 “be designated as ‘stock-raising lands’ and 


subject to entry under the act of December 29, 1916.” In his detailed 
description: of each quarter-quarter section of the lands in. sections 
3 and 4, he described only 50 acres in the SEY section 3 as having 
been cultivated and the remaining 270 acres in section 3 as “containing 
- sage brush” and being “open grass lands” and said the lands in sec- 
tions 3 and om were suitable for ; erazing during the spring,’ Seer 


40p Sa 2 GONRAD “DUET 7s ad 49) 
; _ February 18, 1956 

and fall. In descr ibing the cultivation of the 50 acres in eras 3, he 
said. that he had had a fair corn crop in.1915 but the crop in 1916 
was a complete failure and that “from my experience in 1916, I am 
convinced that it was a mistake to ever have broken out the land 
and that the soil is such a sandy and plowy nature that it will not pay 
to seed any portion of it in the future.” 

Finally the fact that Watts.accepted, without apparent protest: a 
restricted patent, raises a presumption that this was the type of patent 
to which he was entitled? United States v. Price et al., 111 F. 2d 
206, 208 (10th Cir. 1940). . 

These factors, while by no means conclusive that Watts’ final proof 
was made under the Stockraising Homestead Act, are sufficient to 
temper an unqualified assertion that final proof was made under the 
Enlarged Homestead Act and that the mineral reservation was 
erroneous. 

If the patent was in fact issued under the Stockraising Homestead 
Act, the mineral reservation was proper and there would be no basis 
for issuing a supplemental patent. 

The appellant contends that the mineral reservation was without 
authority of law and therefore a nullity, citing Burke v. Southern 
Pacific Railroad Company, 234 U. S. 669 (1914). In that case the 
Department had issued a patent to the railroad company covering 
large areas of land, the patent, containing a clause excluding all minéral 
lands should any be found in the lands patented. The court held 
that, although under the granting act mineral land did not pass to 
the railroad, the Department had to determine which lands were 

mineral before it issued a patent and could not include in the patents 
a clause excluding from the patent any land later found to be mineral. 
Here the patent on its face is completely regular and the reservation 
imposed..is the one required under the Stockraising Homestead Act. 
The defect, if any, is apparent only when,an examination is made of 
the proceedings lying behind the issuance of the patent. Cf. United 
States v. Price et al. (supra). The question is not whether the 
Department could insert the reservation in the patent, but. whether 
the patent was issued under the proper statute. In other words, the 

1-A Mary E. Watts, who on March 9, 1914, the same day: that Watts made entry 020306, 

made entry Sterling 020305 for land in sections 2 and 3, and who on August 12, 1918, the 
Same day on which Watts’ stockraising homestead. entry 026669 was allowed, had a similar 
entry, (Sterling 025823) allowed on other land in sections 2 and 3, was issued two separate 
patents, one (patent 774034) without a mineral reservation covering the land in entry 


020305 and one containing a mineral reservation under the act of December 29, 1916 
(patent 746287, April 26, 1920) for the land in entry 025823. 
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_ reservation itself is not unauthorized as it was in the Burke case, but, - 
at most, was erroneously inserted in the: patent. ah 
If it be assumed that the patent for the lands in question here . 
should have been’ granted under the Enlarged Homestead Act without 
a mineral reservation, it still does not follow that a supplemental. 
patent must now issue. In many other instances the Department has 
refused ‘to issue a supplemental patent for minerals which were er- 
roneously reserved in the original patent. In Edward Christman et 
al., 621. D. 127 (1955), the Department denied a request for a supple- : 
eal patent for oil’ and gas deposits filed by. a successor to the. 
patentee on: the grounds that the validity of the mineral reservation 
had. been. adjudicated, although erroneously, many years ago, that.1 no 
question. concerning the reservation had been raised for 34 years; and 
that the applicant had no equities supporting his petition. In Lilie 
M. Kelly, 49 L. D. 659 (1923), the Department refused to issue’ an” 
unrestricted patent only 5 years after the patentee had accepted. a 


| patent with an oil and gas reservation required by a departmental 


practice then in effect but later held to be erroneous. In Aarl A. P. 

Loyning, 58 I. D. 479 (1931), the Department, in denying : a request to” 
exchange a patent with an oil and gas reservation for an unrestricted, 

one, noted that the patent had been. accepted and. no. objection, raised 
until 14 years after its issuance. 

In many other. cases the Department Gas held it will not colnet, 
after a long lapse. of time, erroneous decisions acquiesced i in by the 
parties involved. State of. Louisiana. et al., A-26980 (December 29, 
1954) ; State of Lowistana, 61 I. D. 170 (1983) ; John C. Carter et ale 
A-26545 (December 24, 1952). 

In the instant case, the ‘patentee accepted the restricted patent in 
1919 without objection, his successors took title with full knowledge 
of the’ reservation, and the appellant held the title for 24 years before 


requesting. relief... In the meantime the Department has issued. an, - 


oil and gas:lease for. the lands involved. 
Under these circumstances I must conclude. that there is no warrant 
for issuing a. supplemental patent conveying the reserved minerals. 
Therefore, pursuant to the authority delegated’ to the Solicitor by 
the Secretary of the Interior (sec. 23, Order No. 2509, as revised ; 17 
F. R. 6794), the decision of the Acting Director of the Bureau of Larid 
Management i is aflirmed. . Bo 
“Eatin T. Fritz, 
Deputy Solicitor. 
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MAX BARASH 
THE TEXAS COMPANY 


A-27289 
Decided February 14, 1956 


Administrative Procedure Act: Generally 


The definition of the known geologic structure of a producing oil or gas field 
is not. an “interpretation formulated and adopted by the agency for the 
guidance of the public” within the meaning of section 3 (a) (3) of the. 
Administrative Procedure Act and it is veltective without publication in the 
Federal Register. : 


Oil and Gas Leases: Known Geological tore 


If the producing character of the geological structure underlying .a tract of 

“ “land is actually known prior to the date of the Department’s official pro- 

nouncement on that ‘subject; it is the date of the ascertainment of the fact 

and not the date of pronouncement that is determinative of rights which 

depend. on whether the land is or is not situated within the known geological : 
structure of a producing oil or gas field. ; 


Oil and Gas Leases: Known Geological Structure—Geological Survey 


“When the: Director of the Geological Survey recommends certain acquired . 
‘lands of the United States for leasing in accordance with the competitive 
leasing provisions of ‘the Mineral Leasing Act, he has, in effect, defined them 
as being within the known geologic structure ofa producing ol and gas field. 


Oil and Gas Leases: Known‘ Geological Structure 


A definition of the.known geological structure of a producing oil or gas field is, 
in effect, a withdrawal of the lands. included within the bounds of the 
structure from noncompetitive leasing, 


‘Oil and Gas Leases: Lands Subject to 


‘An application: for a noncompetitive lease for lands which are within the 
known geologic structure of a producing oil and gag field at. the time the 
application is filed must be rejected because such lands are withdrawn from 
noncompetitive leasing, 


‘Oil and Gas Leases: Known Geological Structure—Oil and Gas Leases: 
Cancellation. 


When a competitive oil and gas lease has been issued for a tract of land upon 
the recommendation of the Geological Survey and there are no intervening 
interests, there is no justifiable basis for later canceling the lease because 

.. . the Geological Survey later determines that the leased land was not situated 
within the known geologic structure of a producing oil or gas field at the 
time of issuance of the lease. 


Statutory Construction: Administrative Construction 


.-A long continued and uniform administrative interpretation of a statute is 
- entitled to great weight in its construction, particularly where Congress 
has accepted, and acted upon the basis of, the administrative interpretation. 
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Max Barash and The Texas. Company have each appealed to the 
Secretary of the Interior from a decision dated June 21, 1955, of the 
Director of the Bureau of Land Management. which rejected in part”. 
- Barash’s noncompetitive offer'to lease for oil and gas certain acquired 
lands in Texas and which canceled all of one and part of another- 


competitive oil and-gas lease previously issued to The Texas'Company. 


~The-lands:involved in these appeals are situated in Gray County, 
Texas, ‘and were- acquired by the Soil Conservation Service of ‘the 
Department of Agriculture: for its Lake McClellan Park. Project. 
They are now under the. jurisdiction of the Forest mer vice. They. 
lie on the southern edge of the Panhandle Field. 

“On Jt une 12, 1952, the Director of the Geological: Survey. sent: ‘a. 
memorandum to the Director ‘of the Bureau of: Land Management, 
which read in, part as follows :. te eo 

“The Department‘ of* ‘Agriculture, Soil, Conservation’ Service, has ‘inquired of 
the..Geological Survey. whether it is in’ the ‘pest interests of the United ‘States: 


to offer. for competitive lease: sale certain lands, in ‘Gray County, Texas. 
“che records: of the Geological. Survey, disclose that. this dane may. be subject ; 





‘ner, ‘the: ld ye eicran “recommends ‘that the oil and gas rights ‘owned by 


' the United States within thes area” ‘involved: be ‘offered for lease‘in- ‘accordance: fs 


‘with the. competitive leasing,provision of the Mineral. Leasing Act; asfatiended..: 
"In response to an inquiry from the Bureau of Land Management, 
the Soil Conservation Service on November 5, 1952, ‘Horwatdad. to-itia. 
metes and bounds description of.the land available for leasing, stated. 
thatioil and:gas: leasing would:not interfere with the primary purpose- 
for which thé Jands had been acquired and were being administered, 
~ and ‘set ‘otit ‘several special terms and conditions which. it.. desired to 
be included in any leases issued for these lands. : ; 

“ On December 22, 1952, the Geological Survey, i in answer to a request. 
from the Bureau of Lavid Management for a supplemental report. 
on the offering of these lands for oil and gas leasing by competitive: 
bidding, sent a memorandum to the Bureaw of Land Management. 
saying it had no objections to the special terms and conditions re-: 
quested ‘by the Soil Conservation Service and making certain sugges-- 
tions on other aspects of the proposed leases. — 

After further correspondence between the three agencies, the Bureau: 
of Land. Management on June 2, 1953, mailed. out. notices to: various. 
officialsiof the Department, to certain elected public officials, to’ various: 
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private persons, and to the trade magazine and local newspaper | in 
which the advertisement of the sale was to appear, setting out the 
date (July 22, 1953) and conditions of the sale of the leases. 

On the appointed day the bids were opened. The Texas Company 

was named ‘high bidder for*parcels 1-and 2, containing 462.57..and. 
453.64 acres, more or less, respectively, and Baker and.Taylor Drilling 
Co. for Harcel 3, containing 38.30 acres, more or less. Thereafter 
Jeases BLM—A. 084714 and 034715 were issued to The Texas Company, 
effective September 1, 1953, for parcels 1 and 2, respectively, and lease 
BLM-A 034716 to Baker and Taylor Drilling Co. effective October 1, 
1953, for parcel 3. 

Meanwhile on June 5, 1953, Barash filed a noncompetitive.oil and 
gas offer, BLM-A 084982, for the lands in parcels 1,2 and 8. On 
September 24, 1954, he filed a protest against the issuance of leases 
BEM-—A 0847146 id asked that they be eandeled: 

_ At the request of the Bureau of Land Management the Geological 
Suryey,on. February .11, .1955,.submitted a supplemental report on 
‘the lands involved in this appeal, which read in part as follows: 


‘As of June 12, 1952, when the Geological Survey reported that the Lake 


McClellan Park lands “may be subject to drainage,” no determination had been 28 


‘made as to whether all of the lands were or were not within a known geologic 
structure. ay 
_ A review of ‘the structural aspects of the lands involved has been made as of 
T une 5, 19538, the date of filing of application BLM—A 034282. This review shows 
‘that part of the lands on which competitive leases were sold in July 1953 are 
not within a known geologic structure as those limits were deemed to. exist on 
June 5, 1953. 

' he lands believed to be within the known geologic structure are confined to 
surveys (sections) 9 and 10 of the subdivision of the Rockwell County School 
Land, Gray County, Texas. The remainder of the lands were not within a 
known geologic structure on June 5, 1953. 


Upon consideration. of this report and the applicable law, the Di- 
rector determined that all the land included in leases BLM—A 034715 
and 034716 and 126.67 acres of the land covered by lease. BLM-—A 
034714 had not been embraced within the known geologic structure of 
_ a@ producing oil and gas field on or prior to June 5, 1953, the date on 
which Barash filed his application, and canceled leases BLM—A 034715 
and 034716 in their entirety and lease BLM—A 034714 as to the 126.67 
acres. He further rejected Barash’s application BLM-—A 034282 as 
to the land left in BLM—A 034714 (335. 90 acres). and withheld action 


until the cancellation ‘proceedings had been completed. Thereupon 


54 - DECISIONS. OF THE DEPARTMENT OF THE INTERIOR . [63 LD. 


‘The Texas Company appéaled to the Secretary. from so much of the 


~ Director’s decision as canceled lease 084714 in part ‘and 0347 15 in whole, 


and Barash appealed from the partial rejection of his application. 
Baker.and Taylor Drilling Co. filed no appeal from the cancellation 
of lease BLM-—A 034716. 

~ The lands involved i in this appeal, as lands acquired. by the United 
States, are subject to. ‘leasing under the provisions of the Mineral 
Leasing Act for. Acquired Lands of August 7, 1947 (30 U. S..C., 1952 
ed., sec. 351 e¢ seg.). Section 3 of this act (id., sec. 352) provides 
that oil and gas deposits in such lands may be leased by. the Secretary 
under the same conditions as contained in the mineral leasing laws. 
. The provisions pertinent here for leasing oil and’ gas deposits are 
found in sections 17 and 32 of the Mineral Leasing Act of 1920 (30 
U.S. C., 1952 ed., secs, 226, 189). Section 17 states in part: 

* * * When the lands to be leased are within any known geological struc- 
ture of.a producing oil or gas field, they shall be leased to the highest responsible 
qualified bidder by competitive bidding under general regulations Ee, 
“When the lands to be leased are not within any known geological. structure 
of ‘a producing oil or gas field, the person first making’ application for the. lease 


who is qualified to hold a lease under said section shall be entitled to a lease 
' of such lands without competitive bidding, * * * ; 


Section 32 reads: 


: * * * ‘the Secretary of the Interior is authored to. prescribe necessary 
and proper rules and regulations and to do any and all-things necessary to carry ; 
out and accomplish the purposes of this act, also to fix and determine the 


boundary lines of any structure, or oil or gas field,-for the purposes of, this ae 


act. * -* eA 


-Barash. next contends that.the provisions of sec. 3 (a) (8) of the 
Administrative Procedure Act of June 11, 1946 (5 U.S. C., 1952 ed., 
sec. 1002 (a) (3)), require the publication in the Federal Register 
of all definitions of known geologic structures of producing oil and a 
gas fields. 

That section provides, in pertinent part, as ; follows: 

(a). Every agency shall separately state and currently publish in thie Federal 
. Registers * .*  * (3).:substantive-rules--adopted as authorized: by law and. 
statements. of. general ‘policy or. interpretations formulatedand adopted by 
the agency for the guidance of =e is: Bie ReEE. (5 U. 8. haere! ed, sec. 
1002 (a).).. 


Barash argues that the definition of the known geologic structure 
1 Section 10 of the Acquired Lands Mineral Leasing Act (30 U.S. C., 1952 en Bee, 359) 


authorizes the Secretary to. prescribe necessary rules and regulations, ‘whieh are to be the 
same ag those prescribed under the mineral leasing laws to the extent they are: applicable. 
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of a producing oil or gas field is an “interpretation[s] formulated and 
adopted by the agency for the guidance of the public.” He states 
that the Department adopted this view after the passage of the Admin- 
istrative Procedure Act and thereafter has regularly published such 
definitions in the Federal Register. - 

Barash does not cite, nor has careful research revealed, a depart- 
mental decision or memorandum stating that the definition be a known 
geologic structure must be published in the Federal Register before 
it is effective against applications filed prior to publication. . It is 
trué, as he states, that the Department does publish such definitions. . 
It may also be true that the definitions were originally published with 
the view that such publication was required by sec. 3 (a) (3). How- 
ever, it is also possible that the definitions were published out of an 
abundance of caution; that is, the Department was uncertain whether 
sec. 8 (a) (3) voquined the publication of definitions but decided to 
err on the safe side. 

In furtherance of the latter statutory provision, the pertinent regu- 

lation provides: 
, ‘The Director of the Geological Survey will determine the boundaries of the 
known gevlogic structures of producing oil or gas fields * * *. Maps or 
diagrams showing the boundaries of known geologic structures of producing 
oil or gas fields * * #* will be placed on file in the appropriate district land 
office, and office of the oil and gas.supervisor. 43 CFR 192.6. 

There is no indication in the record that at the times material here 
any map or diagram showing the boundaries of the Panhandle field 
had been prepared.or filed. Even if this be so, the Department has 
held many times that if the producing character of the structure 
underlying a tract of land is actually known prior to the date of the 
Department’s official pronouncement on that subject, it is the date of 
the ascertainment of the fact, and not the date of the pronouncement, 
that is determinative of rights which depend upon whether the land 
is or is not situated within the known geologic structure of a producing 
oil or gas field. Hrnest A. Hanson, A-26875 (May 29, 1952), and cases 
cited therein. In one of the cases cited, H. 2. Christensen, A-26221 
(August 31, 1951), the appellant argued to the contrary, citing 43 . 
CFR 192.6. However, the Department adhered to the established 
rule. Thus, it must be held that, under the Department’s long estab- 
lished policy, the fact that no maps or diagrams were filed in the 
designated offices does not of itself require the Department to issue 
a noncompetitive lease to Barash if the producing character of the 
structure was actually known prior to the date of his application. 
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_ Whatever. the situation may have best it is clear that from the very 
beginning the Department has held the view that a definition can be: 
effective long before it is published.. An examination of published - 
definitions will reveal that they consist of the name of the field, the 
effective date, and the acreage. The effective date of the definition 
does not coincide with the date of publication, a-fact which is incon- 
sistent with the view that the Department has thought. the act’ of 
publication was essential to the effectiveness of a definition. In other 
words, if a definition became effective only upon publication there 
would: be no occasion to list as an effective date, a date which always 
appears to be some time prior to the date of publication. Therefore, 
it must be concluded that so far as it is material the Department has 
not in fact interpreted section 8 (a) of the Administrative Procedure . 
Act to require the publication in the Federal Register of a definition 
of a known geologic structure before such definition is effective for the 
purposes of the Mineral Leasing Act. 

This conclusion is supported by the Department’s decisions in cases 
involving a definition of a: known geologic structure: ‘In-Hrnest A. 
Hanson, supra, an application for a noncompetitive oil and gas lease 

_ filed on January 3, 1949, was rejected on the basis of a determination 
made by the Geological Survey: on May 31, 1949, that the land applied 
for was within a known geologic structure of an “undefined addition” 

_ to the Maljamar field and the facts sustaining sucha determination. 

were known prior to the date of the application although there had 
been no official announcement prior to that date? In The Tewas 

Company, A-26214 (July 27, 1951), a lessee -was denied a preference 

right oil and gas lease pursuant to section 1 of the act of July 29, 1942 

(56 Stat. 726), on the basis of a report made by the Geological Survey 

on October 4, 1950, that at the date of expiration of the original lease 

(September 80, 1950) the lands at issue were known to be within the 

known geologic structure of a proposed addition to the Bowdoin gas 
field although the official approval of the addition was not made until - 

October 6, 1950.4 It will be observed that in both these cases the de- 

terminations were made after the enactment of the Administrative. 

_ Procedure Act but that the Department considered the determinations 

to be effective as of dates well.in advance of any Pes in the 

Federal Register. 

_ A recent. amendment of the Mineral eenstiig ie enacted after the. 
passage of the Administrative Procedure Act demonstrates that the 





is For’ a recent exaniple, see 20 F.R, 3085. : 
8 Grace: H..Van Hook; A-26494 (November 18, 1952), 
: Lo the same effect: H. H. Ohriatensen, supra, ~ 
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Congress was aware of the Department’s practice in determining the © 
effective date of the definition of the known geologic structure of a 
producing oil or gas field and accepted and acted upon that practice. 

Section 1 of the act of J uly 29, 1942, supra, amended the Mineral 
Leasing Act by granting to the holder of a 5-year oil and gas lease a 
preference right to a new lease upon the expiration of his old lease 
except that “* * * The preference right herein granted shall not 
apply to lands which on the date of the expiration of a lease are within 

_the known’ geologic structure of a producing oil or gas field.” 

In administering section 1, the Department adhered to its estab- 

lished policy in determining the effective date of the definition of a 
‘known geologic structure. Solicitor’s Opinion, 58 I. D. 766, 775-776 
(1044) ; The Texas Company, supra; H. BE. Christensen, supra. 

In the extensive revision of the Mineral Leasing Act by the act of 
August 8, 1946 (60 Stat. 950), the preference right to a new lease 
granted by the 1942 act was replaced by the grant of a right to a 
5-year extension of the original lease as to lands not within the known 
geologic structure of a producing oil or gas field (30 U.S. C., 1952 ed., 
sec. 226). As to lands within the latter category, the act provided: 

* & * Any noncompetitive lease which is not subject to such extension in 


whole or in part because the lands covered thereby aré within the known 
geologie structure of a producing oil or gas field at the date of expiration of 


_ the primary term of the lease, and upon which drilling operations are being 


diligently prosecuted on such expiration date, shall continue in effect for a period 
of two years and so long thereafter as oil or gas is produced in paying quan- 
tities. 30 U. S. C., 1952 ed., sec. 226. 

It is noteworthy that this statute was enacted less than two months 
after the passage of the Administrative Procedure Act and shortly 
before the Department published its first list of known geologic struc- 
tures in the Federal Register (11 F. R. 9104). Yet neither the Admin- 
istrative Procedure Act nor the practice of publishing these definitions 
in the Federal Register changed the Department’s views.as to the 
effective date of the definition of a known geologic structure. In other 
- words, in determining whether a lessee was entitled to a 5-year exten- 
‘sion. underthe 1946 amendment, the Department continued the prac-*- 
‘tice of ascertaining whether the facts known on the expiration date 
of the lease established that the leased land was situated within the 
known geologic structure of a producing field although this deter- 
mination was not made until some time after the expiration date of 
the lease. 

The continuity of the Department’s practice is clear ly demonstrated 
by testimony at the hearing on S. 2380, 2381, and 2382 (83d Cong., 
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2d. easy held. by. the Senaita Subeommitios on Public Lands of the 
Committee on Interior and Insular ‘Affairs. . In discussing suggested 
“amendments to the extension, provisions of section 17 of the Mineral 
“Leasing Act, which became section 2 of the act of - uly 29, 1954 (30 
U.S. C., 1952 ed., Supp. II, Sec. le Assistant Seonetary. of the 


“Interior cone aid 


Mr. Lewis. Now, another point that is nokened in 1:of these :2- bills have 

; ‘considered them. together,.and-I cannot refer to which bill-it is in—is the provision 
‘for the extension of leases: ; : 

You know at the present time the: ‘law provides that if.a lease on its last day is 
~on'a known geological structure then no extension can be had.’ .. Well; as a prac- 
_ tical matter, it is not possible for the Geological Survey to decide on’ the last day 
of your lease whether it is or it is not. on such a structure. You do. not know.at 
that time whether you. have:an extension of your lease or not... ; 

Under the provisions of thé new measure, it would mean that you 1 could make 

your ‘application, as. you-usually do, for an extension: and you would’ know 
that that: application would extend your lease either. for ‘a: period: of 5° years, 
af it was’ not on a structure on ‘the Jast aay? of the lease, ’ or fora ‘périod of 2 
years, if it was. - : 
: It would injure ‘no: one; and it would ide you i anit what* you évation is. 
" Two years would be more than ample time to decide whether or not, ‘at that 
‘ time, you had. been on @ structure. And it would be workable. ©... * -* 
- AS it is at: ‘the present time, it is not workable. and it is very: unfair, to: the 
“lessees. foe Fees 

Senator Barrerr, That would be automatic then, Mr, Secretary? © ; : 

Mr. Lew1s. Yes. He would make his application and would imow, it would 
.extend. his leasé. He would not know how long it. would: extend. his lease for 
some time, but certainly he would know it. would extend it long enough for him 

to go ahead and take steps that he otherwise might not be able to take. (Pages 
14-15, italics added.) : 


. An industry representative stated : 











Referring now to the second amendment in 8S. 2380, which amends 4 the third 
paragraph of section 17, we think that Secretary Lewis in his ‘Teport to the. 
' gommittee this morning has: very pacunavely presented the. réasons: behind: the 
* proposed | amendment, 

We were.aware when we encountered this problem initially that there were a 
number of situations faced by operators in our section of ‘the country in ‘which 
they found themselves on the last day of their initial 5-year term of a oncom. - 
petitive lease in a dilemma, not knowing whether or not they would be entitled 
: ‘to an extension of an additional 5 years or whether the lands were ina known 
“geologic” structure. . 

It also precipitated a situation where, in order to protect their rights inday 
their lease, they would be forced: to commence drilling a well at. possibly a ‘loca- 
“tion which would be unwise from the standpoint of their: a! and their 
particular financial circumstances, 

We feel that. this amendment will adequately take care of these on situa- : 
tions which have been encountered in that respect, (Page 21.) - 
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Lewis Hoffman, Minerals Officer, Bureau of Land Management, 
explained the proposed amendment as follows: 


Mr. Horrman. Under the existing law, the 1946 act provides that a holder 
of a 5-year noncompetitive lease may have it extended for a period of 5 years 
‘provided—and here are the provisions—first, that he applies for such extension 
within 90 days prior to the termination of the 5-year period ; 

_ Second, that the lands on the termination date of the 5-year period are not 
on a producing structure ; 

Third, that the lands were not withdrawn from oil and gas leasing during the 
interim, while the lease was in existence. 

In that withdrawal there is a further provision that notwithstanding the with- 
drawal of the lands from oil and gas leasing unless the lessee has been notified 
for a period of 90 days prior to the termination of the lease, then he would get 
the 5-year extension nevertheless. 

This amendment leaves all those provisions intact except the one that it is. 
ona producing structure on the termination date of 5 years. 

The reason for this is that under our procedure we call for.a report in every 
instance where a lessee applies for a 5-year extension from the Geological Survey 
as to whether or not on the termination date of the 5 years the lands were or 
were not on.a producing structure. : 

Very: often, the: Geological Survey, on a recent discovery in the vicinity, is 
amable for months later to actually define or ascertain whether the lands are or 
are not. ona producing structure. 

The lessee is held in abeyance with the result that if the survey does find 
and he reports on the termination date of the lease the lands are on a producing 
structure, his lease has terminated by operation of law at the end of its fifth- 
‘year term notwithstanding he has paid his rental and he has applied A08 a 5-year 
extension. 

This would remedy that situation that if he applied within 90 days prior to | 
the termination date of the lease and if he pays the sixth year rental and when 
the determination is made that it is not on a producing stuns he would get 
the 5-year extension. 

If it is determined that it is on a producing structure, he would get a sSeae 
extension without any notice to him whatever. 


Senator Barrett. He would get a 2-year extension for the lands within—— 
Mr. ‘Horrman. For the continuation of the whole lease. 
Senator Bakrert. Inside and outside'a known structure? 

_ Mr. Horrman. No; as to the portion outside the structure you get 5 years; 
as to the portion within you get two years. Not only 2 years but it is as long 
thereafteras gas and oil is produced in paying quantities. 

- The industry has asked us to recommend the amendment of the law so that 
people will not be out and not knowing whether they are out or in on the 
termination date of the lease. (Peas 38-39.) . 


The act of J uly 29, 1954, supra, amended the third paragraph of 
section 17 of the Mineral Leasing Act, as amended, to read in pertinent 
part as follows: 


Upon the expiration of the initial five-year term of any noncompetitive lease 
maintained in accordance with applicable statutory requirements and regula- 
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tone: thi scord titleholder freneor ‘ghall be entitled ‘ais a. single extension of 
the lease, . unless: then otherwise provided by law; for.such lands covered by 
it as are-not-on the expiration date’of the lease withdrawn from leasing: under 
this section., *.*  * A noncompetitive. lease, as to lands not.. within..the 
known geologic structure ofa producing oil or gas field, shall be extended. for a 


period. of five years and so long thereafter as oil or gas. is produced in paying: ee 


quantities. A nonconipetitive. lease, as_ to lands within. the known geologic 
structure of a producing oil or gas field, shall be. extended for a, period of two 
years: and. so° long thereafter ‘as. oil or gas is produced... in paying 
quantities, *-°*. * 

Thus, it is. apareae that under both the 1946-and 1954 ameridrnantd 
to the Mineral Leasing Act the Department made clear its position. 
that rights depending “apori whether land was in the known geologic 
structure of a producing oil and gas field were to be determined as of 
the date of the ascertainment of the fact and not the date of its pro- 
nouncement and that the Congress, in adopting the 1954 amendment, 
accepted and acted upon that position. It is equally apparent. that if, 
as Barash urges, a definition of a known geologic structure, is of no 
effect until after it has been published in the Federal Register, the 
1954 amendment to the Mineral Leasing: Act would have been largely 


unnecessary. . That. amendment was specifically designed to alleviate 


the situation where, after the expiration date of a lease, the Geological 
‘Survey made a determination that on or before:such expiration date - 
the leased lands were situated on the known geologic structure of.a — 
producing field and the lessee was therefore not. entitled to a 5<year 


_ extension. This situation, which Congress recognized, obviously: could 
- not have arisen if the determination was not effective. until published. 


-The only possible and reasonable conclusion ‘that can be drawn 
trom the consistent and unvarying departmental practice ‘and the 
legislative history of the 1954 amendment is that the Department: has 
not construed section 8 (a) of the Administrative: Procedure Act as 
requiring the publication of definitions of known geologic structures 
of producing fields in order for such definitions or determinations to 
become effective. “A long continued ‘and uniform administrative in- 
terpretation ‘of a statute is entitled to great weight in its construction. 
‘United States v. Wyoming; 331 U. S..440, 454:(1947) ; Lykesv. United 
States, 848 U.S. 118, 126-127 (1952); United States v.. American 
Trucking Associations, Ine., et al., 810 U.S. 534;-549.(1940).. Particu- 
larly is this so where Congress has accepted, and acted upon the basis 
of, the administrative. interpretation. Brooks. v. Dewar, 313 U. 8. 
354, 360-61-(1941).. mel is 
~ Therefore, I eo cle ‘that the Department may properly reject 
a noncompetitive offer to lease for oil and gas because it covers land 
within the known. geologic structure of a producing oil or gas. field 
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so Tone! as ‘the determining facts are ascertained prior to the alate of 
‘the offer. 

This conclusion disposes of Barash’s appeal from the partial rejec- 
tion of his application as to the lands included in BLM-—A 034714.° 

As has been noted above, The Texas Company has appealed from 
the Director’s decision insofar as it canceled lease BLM—A -034714 
in part and BLM—A 034715 in its entirety. The Director’s decision. 
was based upon his.conclusion that the tracts as to which the leases 
were-canceled* were not’ within’ the: known geologic structure of a 
producing oil or gas field on June 5, 1953, the day on which Barash’s 
application was filed. This conclusion: in turn, resulted from the 
supplemental. report, dated February 11, 1955, of the Geological 
Survey stating that at the time of its previous report of June 12, 1952, 
no determination had been made‘as to whether all the lands involved 

-in this appeal were or were not within a known geologic structure 
and that'a review of the structural aspects of the land. involved 
-showed.that as of June 5, 1953, only part of the land (the 335.90 acres 
as’ to whith*lease BLM_A’ 034714 was not canceled), was within a 
known geologic structure. 

The Director held that since competitive leases can be ‘sued only for. 
lands on a known geologic structure of a producing oil or gas field, 
the issuance of competitive leases BLM—A 034715 and BLM-—A 0347 16 
in whole and BLM—A 034714 in part was unauthorized and invalid and 

__ therefore subject to cancellation. 
~_. Phecorrecthess of the Diréctor’s.action depends; in the first instance, 
upon whether the-lands originally leased had been determined to be 
' within the known geologic structure of a producing oil and gas field. 
‘It appears that the Department’s attention was first called to the 
land in question by an inquiry fromthe Soil Conservation Service, 
Department of Agriculture, asking whether it was in the interest 
of the United States to lease the land on a competitive basis. In his 
memorandum dated June 12, 1952, the Director of the Geological Sur- 
vey informed the Director of the Bureau of Land Management as 
follows: 


The Pecords of the Geological Survey. disclose that this land may be gibiect 
to drainage of its oil and gas content as the subject area is on the southern 


5In his brief on appeal, ‘Barash states that he has not waived his right 1 to argue the 
applicability of the Federal Register Act of July 26, 1935 (44 U. S..C., 1952-ed., sec. 301 
et seq.).- It is: sufficient to note that the definition of “known” lands does not fall within 
any of the classes of documents whose publication is. required by section 5, (a) of the act, 
unless it. comes within the. clause (3) by reason. of section’ (a): (3) of the Administrative 
Procedure Act... Since it is my opinion that the latter section is not applicable, T am 
al8o. of the opinion + that the Federal Register Act is equally inapplicable. 
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edge of the Panhandle field. In order that the extent and worth of the deposits: 
‘in ‘the field may be determined and development may. proceed in an orderly man-. 
ner, the Geological Survey recommends that the oil and gas rights owned. by. 
‘the United States within the area involved. be offered for lease in accordance 
with the competitive leasing provisions of the Mineral Ledsing Act, as amended... 
Although there is no specific statement that the land is within. the 
known geologic structure of a producing oil or gas field, such a deter- 
mination is necessarily Inherent in the ‘Geological Survey’s memio- 
randum. Only lands within a known geologic structure of a produeing, 
oil or gas field are subject to competitive leasing. 30 U. S..C., 1952. 
ed., sec. 226.°.. Therefore a recommendation that a tract of acquired 
land be leased competitively must be the equivalent of.a finding that_ 
it is within the known geologic structure of a producing oil or gas. 
field.. 
Furthermore, the first sentence of the paragraph quoted shore shows 
that the Geological Survey consulted the records before it recom- 
‘mended that the land be leased competitively. .It also felt that:there. 
was a possibility of drainage, a factor which is, of course, significant, 
in deciding whether land is. within the known geologic structure of a. 
producing oil or gas field. Bee Hugo aimee A, RoeT2 (November, Dy: 
1949). : 
_ The Geological Survey 3 was. oonecliet at various times during fie 
next 12 months on matters relating to the. competitive lease offering... 
At no time did it. indicate. that the land was not qualified for.compe-: 


titive leasing. Finally, on. June 2, 1953, the notice of the competitive: __ 
sale was distributed to many persons and agencies: within and, without, Bes” 


the Department, including the Geological Survey... po es 
Therefore, it must be concluded that no. later than Fane: 2, 1958, ee 
all the land involved: had: been determined to be: within the: known 
geologic structure of a producing oil or gas field. 
Lam aware that on February 11, 1955, the Director of the Geclopinal: 
Survey informed the Director; of the Bureaa of Land Management, 
that at the time’ of his previous. memorandum of June 12,, 1952, no: 
determination. had, been made as to whether all of the lands involved 
were or were not within a known geologic structure. However, in. 
"view of the contents of the June-12, 1952, memorandum, and the well- 
known statutory requirement, that only lands ‘within a known geologic: 
structure can be Jeased competitively, I cannot accept the later’ state- 
ment as an accurate summation of the Geological Survey’s earlier - 
action. It may have misread. the evidence.at that earlier time and 





¢ By section 3 ot the Mineral ‘Teasing ‘Act for’ ‘Acquired: Lands’ (30 U: 8. C., 1952 'ed., : 
sec. 352) the terms and conditions of the. mineral: de legelog lane are made applicebte to 
acquired Jands Jeases. : se 
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perhaps its current opinion that the land involved in The Texas: 
Company. appeal was not within a known geologic structure as of | 
June 5, 1953, is correct; but these considerations cannot alter the fact 
that’ when. the Geological Survey recommends land for competitive 
leasing, it has, in reality, found that it is within une known géologic 
structure of a producing oil or gas field. 
‘Turning now to the.effect of this finding on Barash’s application, - 
which ‘was not filed until several days after June 2, 1953, and almost a 
year after June 12, 1952, I find that the Department ee summarized 
its views on this problem as follows: ; 


A definition of the known. geologic structure of a producing oil or gas field is, 
in effect;:a withdrawal of the lands included within the boundaries of such struc- 
ture from, noncompetitive leasing. Lincoln-Idaho Oil Company, 51 L. D. 235 
(1925). While the lands remain so defined, they may be leased only by competi- 
tive bidding. George C.. Vournas, 56 I. D. 3890 (1938). Mr. Shell’s application, 
having been filed at a time when the land was still. defined to be within the 
structure was, therefore, properly rejected. 

Furthermore, it is well settled that an application for land filed while the 
land is withdrawn from entry is invalid; that the revocation of a withdrawal 
during the pendency of an applicant’s appeal from the rejection of his application 
does not validate the application; and that an application relating to withdrawn 
land may not be suspended to await the lifting of the withdrawal and then 
considered as if filed at the instant that the land is restored to entry. D. Miller, 


: 60 1. D. 161 (A-24692, April 15, 1948); Charles W. Trounson, 60 I. D, 182 (A~ 


24583, May 27, 1948). Hence, where an application for a noncompetitive oil and 
gas lease is filed covering lands which are at the time of the filing of the 
application within the known geologic structure of a producing oil or gas field, ~ 
it may not be suspended to await action by the Department on the redefinition 
of the boundaries of the structure. W. Nelson Shell, A~-26623 (June 1, 1953). 
Therefore, regardless of whether The Texas Company leases were 
properly canceled, Barash’s application must be rejected in its entirety. 
There remains the disposition of The Texas Company’s appeal from 
the cancellation in whole or in part of leases BLM-A 032715 and 
032714. The only defect urged against these leases is that they are 
competitive leases covering land which the Geological Survey has de- 
cided, almost 18 months after the leases were issued, was not at the 
time the leases were issued within the known geologic structure of a 
producing oil or gas field. Yet, as we have seen, it had been clearly 
determined at the time the leases were issued that the leased lands 
were situated on the known geologic structure of a producing field. 
The matter thus resolves itself into a case in which at best there is 
some confusion or uncertainty as to the character of the lands on the 
date on which the leases were issued. In the circumstances, since 
Barash’s application must in any event be rejected and there are no 
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other inbarveuing or adverse rights, I see no justifiable basis for can- 
celing the leases. Cf. Hugo Giomi, supra. 

Therefore, pursuant to the authority delegated to the Solicitor by 
the Secretary of the Interior (sec. 23, Order No. 2509, as revised ; 17 
F. R. 6794), the decision of the Director of the Bureau of Land Man- 


-.- agement is affirmed insofar as it held Barash’s application for rejec- 


tion for part of the land included in lease BLM—A 034714 and reversed _ 
insofar as it canceled leases BLM—A 034714 in part and BLM-A 
034715 in its entirety and held Barash’s application for further proc- 
essing ‘with respect to the lands in the canceled leases. 


cride Reves Axarstnona, 
: Solicitor : 
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FRED. AND. MILDRED. M. ‘BOHEN ET AL. 


eS A-27280 
Decided February 1 t?, 1956 


: Public Sales: Preference Rights 


One who fails to: submit satisfactory evidence of his ownership of: eontiznous) 
Jand within 30 days after the date, of a public sale loses his preference: right 
to. purchase the land. ; 


Charles H. Hunter, 60 L D. 395 (1950), distinguished. 
APPEALS FROM THE BUREAU OF LAND MANAGEMENT 


‘Fred and Mildred M. Bohen and John 'L. Brinkerhoff and Mary: 
_Emma Morris have appealed to the Secretary of the Interior from 
' a decision of the Director, Bureau of: Land Management, dated Sep- - 
tember 28, 1955, wherein it. was held that:the appellants had lost: - 
their "iieforenics, rights to purchase an isolated tract of 304.76 acres..- 
offered at public sale.in accordance with section 2455. of the Revised 
_ Statutes, as amended (43 U.S. C., 1952 ed:, sec. 1171), because of their: 
failure to submit their proofs of ownership of contiguous lands within. 
_ 80 days after the date of the sale, as. aered by Cop erneny 
regulation. 

The regulation (43-CFR 250.11 (b) } adopted on August 11, 1954. - 
provides, in accordance:-with the provisions of the public sale law, 
‘that the owners of contiguous lands have a preference right, “for a 
- period:of 30 days after the:-highest bid has been received, to purchase 
' the land offered for sale at the highest bid price * * *.”— The regu-. 
lation. further provides: 

(1) (i) A’ preference right to purchase must: be supported by proof of the 
claimant’s ownership of the whole title to the contiguous lands (that ' is, he: 
, Must.show that he had the whole title in'fee), and must’be accompanied by. the 

_purehase-price of the land. : 
(i) Failure to submit. to. the-land. office satisfactory ae during the: 30-day. - 
. period after the highest. bid has been received will cause the preference right 
. tobe lost as: to the particular public sale. Such proof must consist. of (a) a 

certificate of' the local recorder of deeds, or (b) an abstract. of title ora cer” 
tificate of title prepared and ‘certified by a. title company or by an. abstracting: 


company, showing that the claimant owns adjoining land -in fee ‘simple at.or- _ 


after the date of the sale. * * * | 


~The tract was offered for sale. pursuant. to the sipliontion of J saob | 
E. Brolsma (Arizona 06166). On the date of the sale, March: 15,. | 
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. . S10: only 6 one bid ‘was s beceiveds ‘that of. Meurico D. ‘Brown: whe: was : 
~-“eclared to. be the high bidder. Action was suspended on the sale” 


for a-period of 30 days:to allow: preference right claimants to assert: 


en ‘their rights to purchase the land. - 








During the 80-day period, J acob E. Broléma;: Fred and: Mildred 


MM. Bohen. (Arizona 08601), John’ L. Brinkerhoff and. Mary. ‘Emma. 


- Morris (Arizona 08602), and the S and J Copper Mine, Inc. (Arizona: 
08603) met. the: high ae and’ all | asserted ea Fights ‘as owners - 

-. of contiguous land. : 

On April. 13, 1958, Mr. Byoléma” ccbmitted a ccortificate fot 4 “thee 

Phoenix Title. and: Trust Company that title to property contiguous 

-. to that offered ‘at: the public pale! was: 5 vested, onl pein 18, A965; ins: 
Mr. Brolsmay 3: 

On April 14, 1958, the. Bohiens dssovted their ‘praferatise ae but 


i _ Submitted nothing't +o. support their claim..: On-the same: ‘day, John. L. 


- Brinkerhoff and Mary Emma Morris:asserted a joint: preference: right, 


to the land.: ‘Their agent: stated that he would submit: a certificate: 







- fromthe title: company: showing ownership: of ‘adjoining land to bei. foe 


in: John. Brinkerhoff. and: “Mary Exoma. Morris... :Gabipitted: ‘with: 
their bid were copies of certain court:decrees. 0). 

On April 19, 1955, the manager rejected the Bohens? sppliction 
because’ no. evidence: had een: furnished ‘to: show: that. the: applicants 

were owners of contiguous: land. » On: the: same» date;, the 

~ rejected ‘the. claim. of John L, Brinkerhof and: Mary Emma Morris. 

because: the: applicants had -failed’ to submit. evidence: showing. their’ 





ownership of contiguous land at the time: they se submitted theie ‘prefer: 


ence right bid. SG 
... The decision of the Director affirmed the action of the manager os 
“in rejecting the two bids... eet 

>». ~In.their appeal, the Bohens allege: that: ‘chain; aeenb inquired ‘of: ee 


ae Manager as to the procedure to be followed in the exercise of their! 


preference: right and that he was ‘informed that''a ‘preference Hehe. 


she Claimant must, make’ application and post. ‘the. required amount of 
money to. meet. the high bid: . . They state that he was not informed: 


as to-any other requirement or: given any circulars\or other material: 


from which - they could ascertain the requirements and’ procedure a 


| Necessary in the matter. They argue, further, that the regulation i in: 
question ‘has been. interpreted in Charles H. Hunter, 60 I. D. 895 


o (1950); to require the submission of proof of ownership: of contiguous s 5 


a land only in the event there is some. objection to the claim. 
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: ; February 17, 1956 ; a 
“In answer to the first contention, it is sufficient to say that it was 
the obligation | of the claimants to ascertain what was required of 
them in order to preserve their. preference right.. That obligation is 

fully set forth in the regulation. It specifically provides that. the. 
claim must be supported by proof of ownership of contiguous land’ 
-at or after the date of sale and that the failure to submit such proof, 
in the form specified therein, within the 30-day period will cause’a 
- claimant to lose his preference right. It is not. incumbent on the’ 


- personnel of the local offices to advise claimants in detail how to: 


assert their rights and while the Department would frown on & 
deliberate attempt on the part of Bureau personnel to mislead an 
applicant with respect to the requirements of any particular proce- 
‘ dure, no such showing has been made here. It is well settled that 
the Department is not bound by erroneous advice given by its em- 
ployees and that ore who acts on such advice acts at his peril. One 
of the purposes of the codification of the regulations of the Depart- 
ment is to provide an authoritative public source of information as 


._ to the procedure to be followed in a rights g granted under the 


~ public land laws. 
~ The decision in the Hunter case is not conérélling. That decision _ 
was rendered with respect to a regulation which did not specifically i 


_ state when the proof of ownership of contiguous land must be sub- aes 
mitted. There the Department held that members of the public should 


be clearly informed in regulations regarding any time limits to which 


they are subject: and that under the then. existing regulation it was . 


- doubtful whether the average person would come to the conclusion 
- that the regulation required the proof of ownership of contiguous land 
_to be submitted within a period of 80-days after the high bid had been . 
‘received. Following that decision, the regulation was amended as set 
‘forth above. Under the amended regulation, there can be no doubt 
that satisfactory. proof of the ownership of contiguous land on or 
after the date of the sale must be submitted within the 30-day period. 
The other appellants, John L. Brinkerhoff and Mary Emma Morris,.. 
contend that the manager did not. properly examine the proof of © 
ownership which they submitted within the 30- -day period, and that 
the evidence which they submitted is the best: possible evidence of 
‘title. .The evidence submitted by the claimants will be reexamined. 
It. consists, first, of a copy of a decree rendered on May 27, 1948, in , 
the case of Lydia Brinkerhoff and Mary Emma Morris, Plaintiffs v. 





); in: the Saperion Court ae 


— that. the plaintiffs are the owners in fee simple of certain described” 





: “oft the. State of ‘Arizona i in and for the ‘County of Maricopa. | ‘Tt fini de is 


real: property in Arizona... The second document. submitted ‘is a copy. ae 
‘of the: order settling and’ approving the first and. final accourit and: °° 
report. of John L. Brinkerhoff, the executor of the Last Will and-.- 


Bes ‘Testament of Lydia. Brinkerhoff, deceased, In the matter of the Estate.” 





vs of Lydia Brinkerhof, deceased: (No. 28094-Div. I), also. in the’ Su- 







a is vested in John L. Brinkerhoff. » 
. Admittedly, property deseribad.4 in both dbcrees is y contiguduss to the: : 


perior Court of the State of Arizona in and for the County of Mari- ee 
copa. The: order, signed on January 30, 1952, determines that an. 
i“ “undivided. one-half interest in certain described real estate i in 1 Arizona aaa 


ae : Jand offered at public sale on March 15, 1955, and admittedly.title to... . : 
; that property was at one time or another vested 3 in undivided owner-. 


ae 


hes ship i in both John L. Brinkerhoff and Mary Emma Morris. However, 


: os nothing i in the: documents tends to show. that title to the contiguous. . : 





land was vested in either of the claimants at. the date of. the sale or. 


Se : cat any: time thereafter. Therefore, these claimants did not meet the = 


requirements of the regulation. within the time allowed. . 






~ Therefore, pursuant to ‘the 2 athority dlogated te to the Solicitor Ly 4 a 
“the Secretary of the Interior (sec. 23, Order No. 2509, a8. revised ; a eS 
2 ak R. omit), the decision of the Director’ is affirmed, a es 


“EbaonoT. Fine? 
Be Aine. Solicitor. 


a foe “ESTATE OF ANNIE GRACE 
TA ne “Decided February a1, 1966 


Bs Andian Tanase: ‘Descent and Distribution: Wills so 
An Examiner's. decision that: undue: influence: “Was. practiced ona teataine 


In She sronmetsnie, 3 it was: correct to > hold that, both ome of. ae 
ia , ct 


“will not be. disturbed. on appeal: if-that ‘decision: is supported -by-credible -*... 


8 . evidence: adduced at..a. probate. hearing where all interested: parties. were: 


mae given full opportunity t to testify cand Present evidence’ in ‘support ‘Of: their a 


: contentions. 











8000 8 ESTATE OF ANNIE GRACE = 0-069 
= a es February 21, 1956 oe ee 
APPEAL FROM AN EXAMINER OF. INHERITANCE 
BUREAU OF INDIAN AFFAIRS ee 
“Rath Hunt Wermy has appealed to the Secretary of the Taterior’ 
"from the decision, dated June 10, 1954, of an Examiner of Inheritance, 


denying her petition for- rehearing in the matter of the estate of 


_ Annie Grace, deceased Wichita allottee No. 402, whose last. will and 
testament dated November 15, 1947, was papi aN by the erecta * 
on March2,1954. = 

The testatrix died.on February 23, 1953, at the age of € 68, survived 
by three nieces.: Her estate was appraised at $23,669. 10. Under the 


provisions of her last will and testament, which was disapproved by 


the Exarniner, she devised property valued at $1,375 to her three nieces, - 

property valued at $2,544.10 to two grandnieces, and the residue of © 

__ her estate valued at $19,750 to ene secant Ruth Hime ‘Wermy,. : 
the appellant. ; 

_. The Examiner found from the evidence adduced x the er that. 


. the appellant made-her home with the decedent from February 19, | : 


1947, until shortly after the will was executed. During this period 
the appellant handled the household affairs, cashed the decedent’s 
checks, paid the decedent’s bills, and maintained a joint bank account 

- with her. The evidence also showed that the appellant obtained 

from the Indian agency, where she was employed, a list of the dece- 

dent’s trust lands, and that she employed an attorney as scrivener, 
arranged for two witnesses, and participated as interpreter for the 
testatrix. in the preliminary discussions between the testatrix. and 

the scrivener concerning the provisions of her will. At the hearing . 


before the Examiner, the subseribing witnesses to the will, one of . |: 
whom acted as interpreter at the time of its execution, testified that 


as soon as the will had been executed the decedent stated to them that: 
“they told her” or “were always telling her” to make “the paper.” 
Upon this and other credible evidence, which is not controverted here 
on appeal, the Examiner found that the testatrix’s will of November 
15, 1947, was executed as the result of undue influence practiced upon 


her by the appellant, and by his order of March 2, 1954, he disap- 


proved the will, determined the decedent’s heirs and ordered dis- 
tribution of the estate. 
The appellant’s contentions on appeal may be summarized as fol- 
lows: ; 
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ees y "That the. Examiner erred i in disapproving t the decedent’ 





Jace wills > : ce 
(Oy That the Examiner er sordid while questioning witnesses by 


referring to the decedent's will as“a purported will”;and” 
on (3) That the appellant had not anticipated a contest on the 
: will and had not: therefore employed counsel: im ‘advance oe 


of the hearing. 
“The ‘charge that, the ‘Examiner erred sli he disapproved the will 2 


- -is based’ largely. on statements contained in, affidavits filed in support... - 
of appellant's petition. for rehéaring to: ‘the éffect’ that. the decedent 


“was competent, not: easily influenced, set. in. cher. ways, stubborn, - 


and: signed her own: leases.’ However, the conclusions of the affiants 


are i in- conflict: with evidence. adduced by’ the Examiner which indi- 
> “cated that the testatrix’ was an -yneducated, shy individual who was ” 


e : “infamiliar. with “business watters and easily: ‘influenced: “by: others. mo 
--.Moreover, the supporting affidavits were all made by persons who were.’ 


: : ‘not: present..during..the ‘preparation ‘and execution of the will and: 
were. therefore personally unfamiliar with. the actual facts and éir=' 
. -eumstances: suxr ‘ounding the making of that instrument.. The appel- 


nas ‘lant’s supporting. affidavits have little probative. value when considered “ 








-against, the record-as a whole and, Darbieulaely, the ‘Seeamony, of the Bee 
ubseribing: witnesses. 

‘With respect:to. the Bxami: 

“purported - will, » “We note that: 










daeiand tothe. decedent's Ww 







“The gist. of the appellant’s third contention is ‘that she was. denied “ 
“an. opportunity to prepare. her case or to. combat the opposition, * 







' customary for Examiners ‘of In- oe 
-heritance, as ‘well. as ‘probate. courts. i in general, to refer to wills prior. | - 
ir approval: or disapproval. as “purported wills,” and the Exam- 
use.of the adjective “purported” in this case is of no significance. at 


«The record shows that.the Examiner scheduled: the. hearing i in this : : 
"case: for 11: 00:2. m. on. December 46, 1953, at the Indian ¢ agency ‘office, she 


/,Anadarko, Oklahoma, and. so. ‘notified he appellant on October 23, 


we 1953. The appellant appeared at the appointed time and participated 
in the hearing. . The record shows that, two witnesses testified before ~~ 
~ the luncheoui. recess. and-during | that recess the appellant’ employed a 


oe counsel » who appeared on. her behalf when the hearing reconvened at ta 


on second. iahtnesa who had testified earlier, ‘and. Somiesd continued to | : 


ne, “represent: the appellant thereafter during the course of the hearing. - 


i <At ng no time e during the hearing or ‘Brigg, to one Examiner’ 3 p dleeision, = ae 
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“ gihiich, was rendered” two and one- -half months after the heari ing, aia 
the appellant or her attorney ask for ‘a ‘continuance or request an 
opportunity to present further evidence in the matter. The appel-. 
_lant’s claim that she was surprised at. the hearing and’ denied an 
opportunity to combat the opposition to the will was fully. considered | 
-and disposed of by the Examiner in his. denial of her. petition for a. 
rehearing. The correctness of the Examiner’ s decision on this: po 
is abundantly clear from the record. _ 
Stripped -to. its essentials,.the question presented by this appeal is 
whether an Examiner’s ruling on a controverted. question of. fact’ is 


to be reversed on appeal when: that ruling is supported by credible 7 


' evidence adduced at a fair probate hearing. It has been the estab- 
‘lished practice of this. office to uphold.an Examiner’s ruling in such: 
circumstances. The Examiner had full opportunity to observe the 
witnesses in the instant’ case and to evaluate the. probative effect of | 
their testimony. There being no persuasive evidence of error in the 
Examiner’s Geqistony. no justification appears for casing it on 
appeal. 
Therefore, eueeunt to. thi authority delegated to the Solicitor by 
_ the Secretary of the Interior (sec. 25, Order No. 2509, as revised; 17. 
_ F. RB. 6798), the decision of the Higarhiner of Inheritance 4 in denying 
‘the appellant’s petition for rehearing i is affirmed, and the appeal is: 
dismissed. The Area Director is accordingly directed to make dis- 
. tribution of the decedent’s estate in. accordance with the Bxaminer's | 
order dated March 2, 1954. 
Ripwdis T. Frrrz,. 
Aating Solicitor. : 


: ‘MARION FE. JENSEN. ET AL, 
eae ELDEN F, KEITH ET AL. 
" A~27254 a Te Ape 
A~27256 See Detide Februaty 2h 1956 ee 
A-27257 i es 
Rules of Practice: Appeals: Service on Adverse Party 


_ Appeals to. the Secretary. of the Interior. will be dismissed where ‘the. appellants. . 
. did not file, within-the time required. by:the Department’s rules. of practice, 
a certificate showing gervice of notice of the appeal upon a . party ee 
an adverse interest. 









Mining Claims: Boueaibay: Right il and: ee Ln: Tands Set fo 
“Oil: and Gas Leases: Cancellation’ : : 


‘Where thie record: ‘of an’ ‘application for. patent on mining claims indicates that 
‘ the: ‘claims were located’ in 1948. on lands. open to. mining: location. and that: 


















ee claims * ate ‘properly canceled to’ the’ extent: that: “they conflict with such - 
ae locations where the applications: for: the Teases were filed: ‘several Lyears: after 
the. thining claims were: loeated. | wig : ; 


e ‘Mineral Lands: Multiple Mineral Derélopiient > 


Hy ‘oil and * ses. “on lands ..coveréd by. valid” mInining claims - which’ "were: 
“located. on ‘lands ‘subject, ‘thereto. in 1948, ‘several. years before- the. fAllng.-0 of. » 
oil and: as lease applications therefor. oe } ; ae cat 











"APPEALS ‘FROM TE BUREAU: OF ‘LAND MANAGEMENT 


pa Mr. Marion Fr ‘Jensen, Maurice. BE. ‘Jensén, Mrs. Elizabeth: j casi: coe 
» Mrs, Caroline -A. Newell, and Alvin J. McDaniel have appealed to. 





: appellants’ oil and gas leases for cancellation. 
eanceled. because of the location of valid and subsisting mining claims. 


» - “eations pursuant to which their Jeases were issued... Mr. Keith, ‘who, : 
on January 29,.1953, filed for himself :and‘the other. persons listed 4 in 
“footnote 1 an ‘Application for’ mineral patent on claims which: covered 
~ the lands included: in appellants’- leases, was'a party to the Associate 
_ Director’ s decision which plainly indicated that Mr. Keith’s interest. 
in the lands was adverse to the interests of the appellants. “Moreover, 





_ the ‘claims are valid, oil. and gas leases, issued for land included in the - e 


ie ; The Multiple Mineral “Development. Act’ does. not ‘authorize. ‘the issuance 7 es 


the ‘Secretary of the Intarior from a decision of August 4,1955, by ~ 
the Associate Director, Bureau of Land’ ‘Management, holding the es s 


The leases ‘cover lands in Johnson County, Wyoming, and were 


‘by Elden F. Keith and others? before the appellants filed the appli-. ° 2 


: on March 2%, 1958, Mr. Keith filed i in the: ‘Cheyenne land office protests oS Bete 


age against the issuance of these leases and: submitted. with the protests 






"copies of the location notices of ‘the’: mining claims: which conflicted ° -. 
=. swith the appellants’ leases. . Mr. Keith also submitted registry return 
Peo Teceipts showing that copies of the protests and location notices:were. 
-/- served:on the individual appellants. - It is clear that the eppellants. os 

ce ks had notice of an interest adverse to their own in this proceeding... 





ss “a Phe other applicants for mineral cee under Wyoming 00016 are: Zola Keith, Leon |. 
vo) » Keith, “Lée i. Keith, -R.''L. “Greene, Rose ‘Greene, Sam Gibson, W.B. Barnard, ‘Helen BE.’ site 
~~ “Specht; James’ S. oes Joanne esac Waldo Mester, ‘Robert mma phen: Arndt, ane - 

vy aaery P. Thorson, | : one eA ines yt: a 














WY EE | JENSEN ET AL., KEITH ET AL. 0 73. 
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The. decision holding the leases for cancellation allowed the right 
of appeal-and indicated that, if an appeal were filed, it should con’ 
form with the rules.of practice (48 CFR 221.75 and 221.76) contained 
in Circular 1818, a copy of which was presumably attached to the. 
decision. ; ; pe 

43 CFR 221, 7 5(c) and (a) provide that:. 

(c) If the Director's decision indicates that. any ‘other paren has an interest 
in the proceeding adverse to the appellant; the appellant shall, within the-30-day 
‘period prescribed in paragraph (a) of this section (or such further period as 
may be allowed by. the Secretary or his representative for good cause shown), ~ 
file a certificate showing that a copy of the notice : ‘of appeal has: been served 
personally upon or mailed to each such person or his authorized representative. 
If the. certificate: accompanies: the notice: of appeal, it shall.be filed with’ the 
Director of the Bureau of Land Management. Otherwise, it shall be filed with 
the Solicitor, Department of the Interior, Washington 25, D. C. 

(d). An appeal shall be subject to summary dismissal for failure to a: 
With any of the requirements prescribed in this section: 

There is no evidence: in these records that any of the appellants 
served a copy of his appeal notice on Mr. Keith. The Department. . 
has consistently ruled that. where an appellant does not serve a copy. 
' of the notice of appeal on adverse parties, as required by 43 CFR: 
-291.75(c), the appeal will be dismissed. dna R. (Ariderson) Fife, 
A-27916 (December 12, 1955) ; Lloyd Dean Cureton, A-27208 (Novem- | 
ber 7, 1955) ; Marlow D. Butler, Lala A. Butler, A-27186 (October 10, 
1955). In accordance with sese decisions, these appeals will ba 
dismissed. 

Even if there were no procedural | defect i in. the appeals, there i is no’ a 
‘basis for modifying the Associate Director’s decision. - 

The appellants’. lease applications were filed between November 4, 
1951, and January 22,1952. The mining claims. which conflict with - 
the ofl and gas leases were located on February 25 and 27,1948. The 
record shows that. the lands included in the ‘appellants? leases were 
vacant and were subject to the mining laws: when the claims were 
located; that there is a discovery of commercial bentonite on each of 
the. claims and that the required expenditures, inclusive of road 
work necessary to mine and remove the deposits, have been made. | 
Publication: of notice: of application for patent was completed on 
June. 10, 1954; the purchase. price for the claims was paid on June 
11, 1954; and final certificate thereon was issued on: the same date. 
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: issued on lands covered by previously. located mining claims, In sup i 
port: of the assertion, the appellants refer to departmental, regulations eee 
in Circular No. 1920° (43. CFR, Part 186; 20 F. R. 6128). issued ‘pur-.. 
oo) Suant to. ‘the’ Multiple Mineral Development Act of. August 18, 1954 
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“The ‘location. ofa valid. mining “claiih has. the effect of. aw grant by 


<< the ‘United: States: and_ gives the locator a possessory. title, good as ~ Saks 

~s against the world, including the United States. Wilbur v. Krushnic, 

_ 280°. S. 806, 316, 317 (1980).. ‘There is no requirement that a locator 

of: mining claims: apply for a patent at. any time or that he record an. Loe 
interest in a mining claim in the land office. Consequently; there is) 
~ no record in the land office of‘lands covered by mining claims, andone ~ 
~. who takes an oil and gas lease, or makes any: other entry on. public 
ee lands, does so subject to the possibility that a valid’ mining claim exists. 
thereon... When an. application i is filed for. patent on-a valid and sub-— 


sisting mining claim which was located on vacant public land. not. 


: known tobe valuable'for minerals subject to leasing under the Mineral 


Leasing Act, and it appears that the mining location: was completed ° : 


- before any: application under the Mineral Leasing Act was filed for 
~~ such: land, the only course which the: Department may. follow is to” 
~ cancel any oil and gas lease which was issued, on the land. This is. 


necessary. because the locator of such a mining claim had a possessory" 


ct ‘right to the land before ‘the. lease. applications were filed: and the 
United States had no interest in the. land which it could Tease. Ct. oe 
Davidson Hit, A-25673 (July 22,1949). - 


On appeal. it is asserted, ‘in ‘effect, ‘that oil and gas tee may y he’ | 


(30 U. S. C., 1952 ed. , Supp. II, sec. 521 e¢ seg.)... The provisions of | 


~ section 4 of that act (307 U.S. C., supra, sec, 524): ‘and of the regulations 
- issued pursuant to it authorizing the reservation to the United States, * 


“in patents issued on certain mining claims, of minerals subject to © 


». disposition. under ‘the Mineral Leasing Act and acts amendatory ° i 
3 thereof, and authorizing also a reservation of the right to prospect ’ ee 
for, m mine, and remove such. minerals, are applicable only to certain |’ 


mining claims located after August 13, 1954, the effective: date of: the’ 


“act, and to claims coming within. the provisions of sections 1, 2, and 3 


of the act... The first three 3 sections of the act refer to: dlaims located : 


a between ‘July 31, 1939, and February 10, 1954, on lands which, when ‘ oe 
. the claim was located, were included in‘a, permit ora lease issued ‘under . 
the mineral leasing laws, or were covered by an | application o1 or an offer t ee 











a4] “ELECTRIC: ENGR. & CONSTRUCTION SERVICE, “INC. (oO 
February 29, 1956 : ° 


for such a permit or lease, or were known to be valuable for minerals 
subject to disposition under the mineral] leasing laws, and. to prefer- 
ence right mining claims of holders of uranium ‘leases or of applicants 
therefor. 30 U. S.C. supra, secs. 521-523. As the mining claims 
involved in this appeal were located on vacant public land more than 
6 years before the effective date of the Multiple Mineral Development. 
Act, and do not come within the provisions of the first three sections’ 
of the act, the Provisions of section 4 of the act are clearly inapplicable 
to this case. ~ 
. , As there is. nothing in the Multiple Mineral Development Act or’ ~ 
any other statute which authorizes the United States in the circum-_ 
stances of this case to issue.oil and gas leases which conflict with valid” 
mining claims located on vacant lands open to mining locations several 
years before the filing of lease applications for the lands, the decision 
holding the appellants’ leases for cancellation was correct. Bo 
Therefore, pursuant to the authority delegated to the Solicitor by . 
the Secretary of the Interior (sec. 23, Order No. 2509, as revised ; IW 
F. R. shi, the i are dismissed. ; 


-Epmcunv T. Frrv, . 
Acting —" : 


_ APPEAL OF ELECTRIC ENGINEERING AND construction 
7 SERVICE, INC. 2 


| TBCA-58 
Decided February. 29, 1956 


Contracts: Damages: Unliquidated Damages—Contracts: Delays of Gov. 
ernment—Contracts: Interpretation vs va 


A claim for additional compensation to .cover increased ‘costs incurred by 
a contractor because of an allegedly. unreasonable delay of the Governnient’ 
in, furnishing materials under a: construction’ contract which ‘provides’ 
that “the. Government: may -at any. time: suspend the whole or any. portion of | 


the work under this‘ contract but this right’ to suspend the work shall not be; - 


construed as denying the contractor actual, ‘reasonable, and mecessary ex-. 
penses due to delays, caused by’ such suspension,” is in the nature of a claim’ 
for unliquidated damages and is, not within the authority of administrative 
‘officials of the Government to consider or ae when the contracting onicer: ahr 
never issued a suspension order. : : 





ee frond. the decision.of the contracting ‘officer in the form: ofa. letter: 
~ dated October 6, 1955, denying it additional. compensation. ‘in: the 





-/ Bleetrie Engineering and Ganstsustiga Service, The, Has. appealed 


me ~ amount of $1, Bt. 55, for alleged extra costs resulting from delays: of’. oe 


~~ the Government in furnishing a transformérrequired in the constric-. 





Be s mission Division, North Dakota, Missouri River Basin Project. 2 
The. Contract, No. .14-06-D--910, with the Bureau of Reclamation,;._ 
2 was dated April 15, 1954, and. was. on standard Government Form No.: 





- upon. the ground that the claim is for unliquidated damages: 
The contractor first raised the question of the Government’s delay. 


* yl tion’ of additions and modifications 'to Washburn Substation, Trans-:.. 


ad OBA (March 1958). ‘The claim arises under Schedule 2. of Specifica-:°- os 
“= tions No. DC-4103.. The decision of the contracting officer proceeds: Be 


- in a, letter. dated October. 21, 1954, addressed to the Construction’ ’ : 


aa a Engineer. The contractor later specifically excepted from its release. i 
~ "on contract, dated August 22, 1955, a claim for: additional’ compensa- 
_. “tion on account of the delay in the amount of $1,031.55. oe a 


-In'the letter to the Construction Engineer the contractor: described — 












* eontracting officer to enter: a, suspension. order, additional compensa > 
“| tion should be paid under. ‘paregraph Y 13: ge the specications. ™ 
ae paragraph 1 reads as follows: eee 2 ; 


Say due to: delays, caused ‘Dy. such _Suspension, it being. understood that expenses — 
~ “will. not ‘be. allowed. for such, suspensions when ordered by -the: Government 





: to make. the necessary. appropriations: for expenditures under this contract. 





5 che Government’s delay as. amounting to a suspension of work by the ~ 
~ Government, and contended: that, notwithstanding the‘failure of the .-~ 


ho . The Government: may ‘at any time ausperid the whole or any portion of the So : ic 
S york under this contract but this right to suspend. the -work shall not be. cone. exer 
:/ struéd-as denying. the. contractor actual, ‘reasonable, ‘and: necessary expenses: 


: account, ‘of. ‘weather conditions: or On. account of the failure of. Congress oe 


= Counsel for the Government, ‘on the other hand, takes. ‘the position Bee 


a ‘ that: +his:paragraph has: application only when the Government acts : 
: a affirmatively to suspend the work. “In the absence of such affirmative ae 






"not consider or adjust. 


yn Ba hg 








ion, itis asserted, delay of the Government can give rise only torsos 
for. unliquidated damages which, administrative officials S mnay fae eo 





BY "ELECTRIC ENGR. ‘& CONSTRUCTION SERVICH, 1 INC. ou ce 


‘February 29, 1956 


~The rule Hae: long been settled that the siathority’ to: pass upon 
“various types of disputes that is conferred upon administrative offi- 


_ cials by the standard Government contract forms does not extend 
‘to the consideration and adjustment of claims for unliquidated dam- 
“ages growing out of alleged breaches of the contract by the United 
“States. The issue that must be decided in the present case is whether 
the provisions of paragraph 18 of the specifications create an. excep- 


“tion to’ this rule, under which a claim for unliquidated damages: . 


“based upon the delay by the Government in furnishing the required 


transformer may be administratively allowed, if the delay should be . 


found by: the Board to have been unreasonable. 

The issue so posed is not a new one in the Department of the Inte- 
-vior. It was expressly ruled upon by the Solicitor of the Depart- 
‘ment in Parker-Schram Company, CA-152 (March 5, 1952). Para- 
‘graph 14 of the specifications of the contract under which that appeal 


“arose was identical with paragraph 18 of the specifications of the con--. 
tract involved in the present appeal. The claim asserted by the con- 


‘¢ractor was for additional compensation to cover expenses incurred by 


the contractor as a result of delay by the Government’ in furnishing’ 
structural steel required for the performance of thé contract. The’ 


‘Solicitor concluded that the claim was one for unliquidated damages 


which could not be considered or adjusted by administrative offciale es 


~ of the Government, saying: 


‘Since the cause of the delay for which compensation: is sought was ‘not “due 


to the affirmative: action ‘of. the Government in issuing a’ formal hotice of sus- 
‘pension, the provision quoted above [paragraph 14 of. the specifications] is. algo: 
inapplicable. This interpretation of the express language of paragraph 14 of 


the specifications is buttressed bya report ofthe proceedings of the Interde- 


partmental . Board. of Contracts and Adjustments, The Board, when considering: 
a. draft, of this paragraph, rejected a proposal which, if adopted, would haye 
“permitted administrativé officials to grant affirmative ‘relief of the kind which 
the present appellant is seeking. See reporter’s’ statement, Harivood-Nébtel Oon- 
struction Co., Inc, vy. United States, 105 Ct. Cl. 116. (1946). te 


~~ Claims based upon facts similar to those involvéd in the present 
-ease, and arising under contracts that. contained the same language 
as that under which relief is here sought, were ruled to be claims 


a Continental rh. Nationat Bank ¢ Trust Co. ¥. United States, 126 Ct. Cl. 631 (1988) $ rae 


Langevin v. United States, 100 Ct. Cl. 15, (1948)’; 5 Southwest Welding and Manufacturing 
. Company, IBCA-83, 62°L. D, 257 (June-29, 1955); J. M. Montgomery’ é Co., Inc., CA-198: 
{April 9, 1954); 32 Comp. Gen, 338, 386-387 (1953). : 








: VB Loe _ DECISIONS. OF THE DEPARTMENT or ‘THe INTERIOR, 168 1 De 


‘for: ankiguildated Samapes “diteide® the jusisdiction; of his Board in 
~Lowdermilk Brothers, IBCA-10. (February i; 1955), andi in Kigahe De 
_ bach and Moore, IBCA-26 (July 25,1955)? - 

#8 The rule against the allowance. of unliquidated damages by admin- 
“Ggtrative officials is deeply ingrained i in the body, of Government. con= 
“otract, law.’ ~Réason, strongly suggests: ‘that 1 in order for a: provision 





of: a Government. contract. to be read as creating an exception toa: 


-rule so-well Jmown and so frequently invoked, the intention to create 
-. “the: exception. would need to.be expressed i in fairly unequivocal terms. 
This need. is emphasized by the declaration of the Supreme, Court that — 
“the intention of parties to submit their contractual disputes to final 
determination, outside the. courts . should be made manifest by. plain 
- language. 24 vs 
Under the provision here i in  qusélion the Board: would: not te aus. 
“thorized to allow a claim for unliquidated damages unless the provi-. — 
-sion could be read as saying, first, that an unreasonable delay by the 


© .officers. of the Government in. furnishing material required for the. 









~-performance of ‘the ‘contract is tantamount to an exercise by the 
-. United States of its reserved “right to suspend the work,” and, second, ° 
~ that the negative statement to the effect that. the right to ‘suspend 


the work “shall not be construed as denying” the contractor the ex- . 


_ penses sustained by him on account, of the suspension is tantamount. 
‘to an affirmative grant of authority to the contracting. officer for the 
_ assessment of these expenses against the United States. as 
os The. modern trend is to provide by. contract for the administrative. ae 
determination . of claims for additional compensation. The Board: . 
- believes that'this trend is a good one, and, therefore, if the prooudente” 
“in tegard. to the suspension provision. referred to inan earlier: part — 
“of this decision were not so ‘clearly established, it would be inclined 
to. favor.a liberal construction of the provision. A broad interpreta 
‘tion would permit in. proper cases an administrative . remedy, and, . 
~ thereby, not compel the. contractor to have recourse to the courts, 
However, under. ithe circumstances, the Board. feels that. it should” 
hs “The contracts. inivolved 3 in ‘these appeais contained provisions identical: with paragraph. : 
113 of the specifications: of the: contract under. which ‘the: present appeal is-prosecuted, but®. 
; ‘the-existence of. these provisions was not expressly mentioned in. the decisions of the. Board; | 
8 The-landmark: decisions in this. field are Wm. Cramp. é. Song v. United shasiocee 216 US... 


: “494 (1910); and Power ¥. United States, 18 Ct. Cl. 263 Cee) 
aE) Umated States ve peirulatine 338° Ue S. 457, 462 L900)», 


pgp MAB) DAVIDSON BR ALS Oo FQ 
me, ° March 12, 1956 _ : = 

adhere to the result reached i in the. Parker-Schram Company decision 
and in subsequent decisions of the: Board. = a wo, 


Conclusion’ 


‘Therefore, pursuant to the authority delegated to the Board of 
Contract Appeals by the Secretary of the Interior (sec. 24, Order 
‘No. 2509,-as amended;.19 F. R. 9428), the decision of the contracting 
officer denying the claim of the contractor is affirmed. 


Tueoporn H. Haas, Chairman. 
Wuatam Sraciz, Member. 
' ‘Herserr J. Suauerter, Ifember. 


OMA B. DAVIDSON ET AL. 
-A~27251 | 
: Decided March 18, 1956 
“Desert Tand Entry: Water Right 


Applications to make desert land entries in Arizona. cannot be allowed where 
the entries would be dependent upon percolating waters for reclamation. 


APPEAL FROM THE: BUREAU OF LAND MANAGEMENT — 


‘Oink’ B. Davidson and 21 other persons? have appealed to the Sec- 
retary of the Interior from a decision of the Director of the Bureau of 
Land Management: dated: July 18, 1955, which affirmed decisions of 
the manager of the land and survey office at Phoenix, Arizona, in 
rejecting their applications to make entry under the Desert: Land 


Act (43 U.S. C., 1952 ed., sec. 321 e¢ seg.) on land in Ts. 11 and 12 8., 


R.6 E., G.& S. R.M., Arizona. The manager’s action with respect 
to these and other applications for desert land entry in the Quijotoa 
‘Draw area in Arizona was based on the classification of the land as 
unsuitable for desert land entry and as primarily suitable for eeng 
purposes. : 


The Board is aware of the decision of the Army Board of Contract Appeals in ‘Giterin 
Brothers, BCA No, 1551. (November. 30, 1948), and the decision of the Armed Services 
Board of Contract Appeals in J. A; MeNeil Co., Inc., ASBCA-No. 1156. The language of. 
the suspension of work clauses involved in those appeals, however, differs materially from 
the language of the suspension-of work clause in issue in the present appeal. 

1The names of the applicants and the serial numbers of their eualeations are listed on 
-Schedule A, p. 81. 


\ 





Shee However, ‘for the reason set forth ‘elev itis unnecessary to cor nisider” 
Ea whether the land-was properly: classified. 

: ~The Desert Land Act requires every. applicant “for a “desert jand” 

a mtry” to file a declaration that he intends to reclaim the land* applied 

\ for. by: conducting - -water upon’ “the same, § and,: further, “That: the 

eae right to the use of water by. the person so: conducting’ thesame *°*.*. 
~~ + shall depend upon bona fide’ prior ‘appropriation. 2A regulation of 


wo the. Department (43 CFR 282.18) provides that no application will be- : bs 

a allowed. unless accompanied by evidence satisfactorily showing that ~ 

- the. applicant. chas already acquired by appropriation, purchase, or. 
contract a right to the permanent use of sufficient water to irrigate and. - 
reclaim all of the irrigable portion of the land sought or that he has 
- Initiated and: prosecuted, ‘as far ‘as’ then’ Possible, appropriate steps Pe 
% looking to the acquisition of such a right. oe 
Al of the applicants who have taken this appeal ‘show that, if tie” 
we land i is classified for desert land entry, they intend to.reclaim the land 
ae by the use of. percolating water, which they expect. to: obtain by drill- : 
ing oné or more wells on the land applied for. sas 
‘The Solicitor considered last year the question whether applications 
or desert land entries in Arizona can be allowed where the reclama- 
tion of the land would depend upon percolating water. In an opinion: 
dated. February 23, 1955 (M-36263, 62 I. D. 49), he concluded that 
hether. water is subject to the doctrine of prior appropriation, as. 
aquired. to support: an entry under the ‘Desert. Land Act, is'a matter — 
governed by. State‘law and: that under. Arizona. law, as set: forth. 
the Supreme Court of Arizona in the case of Bristor v. Cheatham, 75 
» Ariz, 227, 255 P. 24178 (1953); the right: to the ‘use: of percolating 
“~water.cannot be acquired under the doctrine of prior appropriation. = 
»... Whe'Solicitor also expressed the opinion that the doctrine of reasonable 

~. -asé, adopted by the. State of Arizona insofar as percolating waters are - 

concerned, does not meet the requirement of the Desert Land. Act that: * 

othe right to the use of water * * * shall depend upon bona fide 
prior. appropriation”; .that the. Department's regulations do not sanc- ‘ . 
.. tion'the allowance of desert land entries which depend upon ‘percolat-. 

. aE water: r subject. eet to the doctrine of reasonable use; and” that: 
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es apphieations to make desert land entries on land i in ae cannot be 
allowed where the entries would be dependent upon: percolating waters 
for reclamation. 


The Solicitor’s opinion was tacitly approved by the Congress See : aE 


it. passed the act of August 4, 1955 (69.Stat. 491). This act waived 
the. requirement that the. right to. use of water for reclamation of 
‘desert land entries must depend upon bona fide appropriation in. the 
case of all desert land entries in Arizona which were allowed prior to _ 
the date of the act.. The legislative history of the act shows clearly 

that the legislation was felt to be necessary in view of the Solicitor’s 
_ opinion but: the. legislation was restricted only to. those entries which. 
had already been allowed and did not waive the requirements, of the: 
law as to applications then pending and not yet allowed. 2 

On February 20, 1956, Assistant Secretary D’Ewart. instructed the: 

Director of the Bureat of Land Management “to proceed with the 
adjudication of desert land applications in Arizona in light of the | 


- §olicitor’s opinion of February 23, 1955.” Accordingly, the applica- 


tions involved in this appeal cannot 'be allowed. . 
Therefore, pursuant to the authority delegated to the Solicitor by 


the Secretary of the Interior (sec. 23, Order No. 2509, as revised; 17 


- FLR. 6794), the decision of the Director of the Bureau of Land Man- 
‘agement in affirming the rejection of the 22 applications to make __ 
- desert land entry in Arizona, is, for the reason stated, affirmed. 


Eomonp T. Frizz, 
Deputy Solicitor. 
. Sehedule-A 

Name “Serial No. Namie “s Sertal No. 
Oma B. Davidson... Arizona 01621 F, :Preston Sult..22. Arizona 02010 
Charles. W, Wheeler__. Arizona 01985 . Walter J. Ellis..-..-._ Arizona 02017 
Florence K, Gray.-.-. Arizona 01936 William E. Bllis__-_._ Arizona 02018 ° 
‘William ©. Kroger... Arizona 01937 Connie C. Jones_2 Arizona 02205 
John D. Singh---..--- Arizona 01939 ‘Paritem §. Poonian_.- Arizona 02214 
Amelia. Cabanillas__._ Arizona 01954 John R. Hogle_.-2-- Arizona 02336 
Socorro Cabanillas.:.. Arizona 01955. -- Parley P. Eccles____.. Arizona 02911 
Paul. M. Brophy=..-:-. Arizona 01957 . Rachel Noble-.+---.. . Arizona 03364 
Diwan Singh-....-.-_. Arizona 01960: . Isabel C. Singh. -. Arizona 05392 
Jimmie B, Garcia_.__- Arizona 01964 -. Dorothy L,: Singh... Arizona 05893 


Nora Singh Nichols____ Arizona'01986 . Alfred Cabanillas..__-_ Arizona 05949 
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a DaCRIONE OF, THE DEPARTMENT. OF THE INTERIOR [03 .D. — 


“JOHN: C.-de ARMAS, JR. 
PA. McKENNA. 


Decided. M arch 19, 1966. 


\ “oil and Gas Leases: 5: Applications 


“An applicant. “for ‘a. snohcoivipetitive: ‘weqateed jands lease, who. corrects his ei 
‘defective: application. within: ‘the: period © allowed by. the: Secretary’ to all: : 

similarly: situated persons to. make. such correction without loss of priority, ; 
oohas ‘priority in the. issuance: of a. lease. over’ a duntor: applicant whio filed .a 7 if 


ae proper application. 


“APPEAL FROM: THE ‘BUREAU OF: ‘LAND ‘MANAGEMENT - ; 
Pp, A. McKenna has appealed to the Secretary of the Tatarior: from - 


~ ‘adecision dated April 8, 1955, by the Supervisor of the Eastern States - 
‘ Office, ‘Bureau of ‘Land: ‘Monagement, which dismissed McKenna’s. ~ 
~ protest: against the i issuance of a. noncompetitive oil and gas. lease for 
~.. eertain acquired lands in Louisiana to John C. de Armas, hss and : 
-. offered a lease for the lands to John C. de Armas. 


“De Armas filed his application, BLM-—A-022956, ‘on. ‘April Q, 1951, 


‘ and an amendment of it on April 12, 1951, pursuant to the ‘Mineral 

~.°* Leasing Act for Acquired Lands (80. U. 8. G, 1952 ed., secs..351- 

Jo The. application: embraced: 1, 865. 86 acres of acquired. land i in Ts 5. OA Sa.° 
vit ‘Rs 32. and 83 E.; Louisiana Meridian, Louisiana. | 3 





|-359). 






On August 17, 1954, P. A. McKenna filed an apnliotion, BLMLA- 


ops 038070, under the same act for the same lands. Thereafter, on Janu- «' 
“ary 24, 1955, he filed a protest against favorable action being taken on 
- de Armas? application on the grounds that the latter was not in com- 
-. pliance with certain mandatory requirements. of the: pertinent regula- - 
- tion: when it was filed and was not: placed in compliance until after, oF 


“McKenna, had filed an application proper in all respects. 


‘The regulation in question is 43 CER, 1949-ed., 200.5 which’ ab the S 


time de: Armas and MoKering filed their applications Tead i in a Part, as 


Ly felons 


(ay aie. “each application ” ‘for... a: letiae « Le 8 mast contain: (a): al : i 
.- Separate. \atatement of ‘the applicant's interests; direct: and ‘indirect, in leases or. 
woe “permits: for similar niineral deposits, or in® applications, therefor, on federally: * 

os “owned acquired lands in the same State, ee by serial ane the records ae 

ioe where ‘such: ‘interests may be found» Oe _ 


al co Sp ARMAS, JR. AND’ McKENNA 0 00) ' 83. 
- March 19, 1956 
- Inhis application de Armas stated: 


Applicant’s- interests, direct or indirect, in oil and gas leases or in applications af 
for oil and gas leases, on any. lands. owned by .the United States,.do not exceed - 
15,360 acres in the State of. Louisiana. - a 

~McKenna’s. application; on the other naa: eontaane: oe following 
-statement : ; : 

My other interests, direct and indirect, in permits and leases and applications 
‘therefor, in the same state, with identification of records wherein such interests 
ay be found are-as follows: BLM-A-022896; BLM-A-022893 ; BLM-A-022969 ; 
BLM-—A-024048:;. BLM—A-024125 ; BLM-A-024126; BLM-A-033065 ; BLM-A-, 

021891; and Four (4) Applications filed late yesterday (August 16, 1954). totaling 
(2,795. acres, more ‘or less;-which Serial Numbers are not as yet available :to the 
Applicant. Such interests, with the acreage applied for, do not exceed in. the 
aggregate (46,080). aeres in the State of Louisiana.* 

Shortly. before McKenna filed his application, the Departmiant; on 
August 8, 1954, issued a decision holding that the requirement: set 

-out in 48 OFR, 1949 ed., 200.5 (a) (1), was mandatory and that an 
application which did not comply with it would not confer’ any. 
priority upon the applicant. 8. J. Hooper, 61 I. D. 346 (1954). , 

On October 21, 1954, de Armas filed a statement listing the serial. 


‘numbers of oil and gas leases and: applications for such.leases in. 


which he had an interest. On October 28, 1954, the ‘Department, 


‘in a supplemental decision, determined that all persons who had prior ee 
to August 31, 1954, filed applications for acquired lands defective in. 


‘that the applications did not. comply with the specific statement of 
interest requirement of 48 CFR, 1949 ed., 200.5 (a)-(1), would be 
allowed to and including December 1, 1954, to submit such statements 
of interests without loss of priority to ‘their applications. Beds 
Hooper (supplemental decision), 61 I. D. 350 (1954). 

The supervisor held that since de Armas’ application was amended 
within the time allowed-by the decision of October’28, 1954; it was — 
entitled to priority as of the date it was filed, that McKenna was a 
subsequent applicant, and that-de Armas was otherwise qualified to 
hold a lease. . Therefore, he offered a lease, upon the acceptance of . 
‘certain stipulations not maatahial here, -to- de Armas: and dismissed 
McKenna’s protest. 

Thereupon, McKenna took this appeal to the Secretary. 

1The act. of ‘Aaauat 2, 1954 (43 U. 8. G, ‘1952 ed, ‘apo: TI,. sec. 184), increased. the 


‘amount, of. acreage an individual could hold under lease from 15,360 to 46,080-acres in the 
same state. 
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Iny view of the fact itiat this case, insofar : as s priority. of ‘applications: 





_ is concerned, is similar to the Hooper case, it would: appear that, under 


eC ‘the supplemental decision’ in that case, de Armas by. ‘submitting the“ 


-Fequired statement prior to ‘December 1, 1954, ‘cured: the: defect: in’ ee 
his application. ‘without loss of priority. "The ‘appellant, in. effect, 


ol recognizes this, but conténds. that'the supplemental. decision: was un-. 


- lawful and erroneous because it deprived “a qualified person who sub-. _ ay 


--tnitted the: first. proper application for a: noncompetitive oil and: gas: 


“ “Tease- of his. statutory right of priority in connection with the oil and” : . 
- gas leasing of land: outside: the: ‘known’ geological structure of a pto- ce 


giacing, oil. and gas field.” 


«The: original Hooper. dasion Uloarly stated the. principles which oo 





“the: appellant would.apply to this case. « However, the supplemental : : : z 
“decision set out’the factual’ situation ‘and the reasons which led the 


Doumit’ to determine that applicants. for leases on acquired land > 
“would be: permitted a limited time to supply ‘a detailed statement of — 
their interests i in other leases and applications without loss of priority. =. 
“Fhe Bureau of Land: ‘Management has been: i awarding leases, on: ~ aie 


basis of the supplemental Hooper decision: 


“Therefore; ‘in the. absence: of. any. other. ‘supervening: ceneiioration, : : ae 


‘ under the’ supplemental decision. in the Hooper case, de Armas Was 
operly | héld.to have earned priority’ for the issuance of ‘a lease. 
Phe appellant contends that the. Dobertaieat’s ruling in the suppl 3 





at 
Court. of “Appeals for: the. District of Columbia Giretits in nah y. a 






with " Wahlonmaier, 226 F. 2d -85.: (1955). In that: case: the court: held, a 
© insofar:as-is, pertinent. here, that an applicant: for an‘oil and gas’ es 
~- lease who fails to list in: his application; as required. by: the pertinent. 


Segulation,: the leases’ held: by a’ corporation. in, which’ he: held:'93: f: 








‘qualified j junior applicant, be caricaled: 








“percent of the ‘capital stock was not a’ qualified applicant: and: that: a. ° 2 pe 
-lease issued to. such a person: must, ‘upon. ‘the: objection ofa Properly: a 


The court, reached this conclusion’ after finding that ithe: Becrstary). ae 
hed a consistent policy of rejecting applications which-did-not comply... - 
“owith the regulation. As‘a: result it was the court’s opinion that the: WES gs 
- Secretary could not: depart: from: his’ consistent: policy in a single case.) 3). 
In the instant matter, the Secretary i is, of-course, not: attempting tor NE 
“treat de Armas or McKenna i mn a manner ' different, from all: H-others. ae 





a8) ERP Se eR 
te Ab Grote 28, 19BE ae ee 
shinilgnky ‘atanted: His interpretation of the ‘yegulation snvolyet i in 
the Hooper case and this case applies to all persons who filed acquired. : 
lands oil and gas lease applications prior to August 31,1954. : 
The question here is not. whether an admitted pinctics or interpreta- 
tion of a regulation should be deemed. not binding on one applicant . 
‘alone, but rather whether the Secretary:can determine that a decision 
of his holding a prior interpretation of a regulation invalid, which 
interpretation has controlled. the Department’s practice consistently 
- for several years, need only-be applied prospectively. 
On this issue the court expressed no opinion. In fact it stated that 
it need not decide the question of whether the Secretary alone could 
decide the. consequences of the violation of a-regulation which he has 
revised. The court was concerned only that the Secretary ‘should 
apply a consistent policy to all persons in the same situation. - 
Furthermore, in the Wahlenmaier case the court found that the 
person to whom the lease was issued had unfairly and. secretly at- 
_ tempted to gain an advantage over other ‘persons in the issuance of 
the lease, a factual situation which is not present. here, - 
Consequently, the Wahlenmaier case is distinguishable from: this 





‘supplemental Hooper decision and affords no reason for the Secretary ane 


to depart from his ruling in the latter. yo 
_. It follows that de‘Armas was the first ‘applicant’ to file a proper sg 

application for a lease of the lands sought by. the parties here and chat She 

a lease may properly be issued to him. 

_. Therefore, pursuant to the authority delegated to the Solicitor by 
the Secretary of the Interior (sec. 23, Order No. 2509, as revised; 17 
F. R. 6794) , the decision of the Supervisor of the Eastern States Office 

is affirmed. 
Epmonp T. Farr, 
Deputy Solicitor, 


age “3 A. VAUGHEY 
- Decided March 28, 1956: 
Mineral Leasing Act for Acquired Lands Lands Subject to 


- Where applications for noncompetitive oil and gas leases for acquired lands 
are filed for lands which are embraced in outstanding leases which have 
been.r élinquished but the relinguishments have not been noted on the acquired 
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“lands plat oaks, the applications are prematurely fled and are ‘property 
»--pejected. : Ee : a eee Bey 
oil and Gas Leases: Applications - ; 
_ Although a relinquishment of: ‘an ‘acquired’ lands noncompetitive ‘oil and: gas 






~ Jease may: become: effective: to términate the lease’ as of the day the relin- .: 


 quishment ‘is. filed;: the: lands: embraced .in. the former: lease: are not open to. 

-S). further filing: until: such: time asthe relinquishment is noted’on the acquired . ~. 

oom. ‘lands: plat: records, and lease offers filed: before such notation. is made must. - : 
Meats v3 yey rejected. atest beak : ‘ : i 

. "APPEAL FRow THE BUREAT oF LAND) MANAGEMENT. 


&, A Vaighey has appealed to the Secretary of the Tnterior fii a: 
* dociatonh of the Acting Director. of the Bureau of Land Management. - 
dated. November 7%, 1955, which affirmed’ the several decisions of the 





~ Chief, Adjudication Section, Eastern States Office, Bureau of. Land. & 


. Management, dated July 28, 1955, and August 17, 1955, rejecting Mr. 
' Vaughey’s applications (BLM-A 088980, 038981, 038982: and: 038983). 
* for noncompetitive oil and gas leases on certain: acquired lands in) 
_ Mississppy under. the provisions. of the: ‘Mineral, Leasing Act’ for. . 
~ Acquired Lands. (80 U.S. G., 1952 ed., sees: 851-359). “Rejection of 
the applications was based upon’a ‘determination that the applications — 
were filed prior to the notation- ‘upon ‘the. appropriate records of the » 
| Department of the cancellatio of prior, leases « evening the same lands. 
as. applied for. . cee 
/ The record shows that all of the Tanda. apulied for by walla y were” 
-embraced in prior leases: ‘(BLM-A. 011062, 011063, 011064 and 011087 v 
which’ had’ been extended to, December 6, 1955. “However, on Novem” 
ber. 4, 1954, the holder of the leases filed relinquishments ofall of them.: 
~ The leases were: thereafter canceled effective as of the date of filing: 
and notations -were made of the cancellations on the official records. , 
ae Bye the Department-on February 17, 1955, and subsequent dates.. 
“The appellant’s applications were all: filed on December 1, 1954, or. 










_ prior to the notation of the.cancellations of. the prior Testes. on: the oe 


- ‘official records-of the-Departinent: «Fhe ‘decisions:below rejecting the © 
_appellant’s applications were based on the fact that, as the cancella-. 
tions of the prior leases had ‘not: been: officially recorded, the: lands 
- were not open for new. filings ¢ at. the time the appellant’s applications, 
were e filed, and, therefore, the Spplications should be rejected. 


a “ rahtra tee 
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March 28, 1956. 


~The Acttiie Director specifically relied upon the provisions ‘of the 
Department’s regulation 43 CFR, 1958 Supp., 192.43 (Cireular No. 
1778, November 29, 1950), which at the times material in this ¢ case 
provided’ in pertinent part as follows: . 

. Opening of tands to- further filings, where a hdncumbcniios oil and gas : 
lease is canceled or relinquished. ‘Where a noncompetitive lease is can- - 
celed or relinquished and the lands involved are not.on the known geo- ° 
logic structure of a.producing.oil or gas field-or are not withdrawn from 
further leasing, immediately ‘upon the notation of the cancellation or. 
relinquishment on the tract book of the land office or the tract book of 
the Bureau of Land Management, if there is no land office in the: State, 
the lands shall be open to further oil and gas lease offers. *.* * 


The Acting Director’s decision stated’ that in applying the quoted. 
regulation the Department has consistently held that an application: 
for an oil and gas lease filed before the notation upon the tract 
book of the cancellation or relinquishment of a prior lease onthe 
same land must be rejected,. because the land is not available for 
leasing. 
The Department has held for over 50: years that an outstanding 
entry on public land is an absolute bar to the filing of other applica-- 
tions for the same lands until such time ‘as the outstanding entry: 
is canceled or relinquished and that fact is noted on the records of 
~ the local office. Stewart v. Peterson, 28 L. D. 515 (1899) ; Circular — 
of July 14, 1899, 29 L. D.29. This rule has been followed consistently: 
through ‘the years in a variety of different types of entries and 
_ situations.* an 
After. the passage of the Mineral Lessing Act of Vebriary 25; A 
1920, the Department adopted the policy that prior to cancellation 
of an outstanding oil and gas prospecting permit? and notation of 
such cancellation upon the records of the local land office, no other 
person would be permitted to gain any right to.a permit on the same 
1 Emma H. Pike, 32 L. D. 396 (1904). (cancellation of desert land entry) ; “Young v.. Peck, 
32 L. D., 102 (1903) (cancellation. of desert. land. entry) ; Halt-y.. State of ,Oregon,.32 L. D.. 
565. (1904). (cancellation of State selection); 3 Gunderson. Vv. Northern Pacific. Ry. Ces 37 
- L. .D.. 115 (1908) (homestead. patent canceled by.court action) ; Hiram. M. Hamition, 88° 
L. D. 697 (1910). (coal: land patent. canceled by. court action) ; Nathaniel J. Chapin,. 441, 
D. 222 (1915). (reconveyance of. land to United States) + California and Oregon. ‘Lana Co. 
LV. Hulen and Hunnieutt, 46.L. D. 55 (1917). (patents. canceled by court. action). 
_ © Prior to‘the amendment of the Mineral Leasing Act by the act of August 21, 1935. (49 | 
Stat. 674), only prospecting . permits were issued for land not on the known geologic struc. 


ture of a producing field. After the passage of the act of August 21, 1935, such permits 7 
were no longer issued and noncompetitive leases were feed: instead. 
























# “Proper: administration’ Tequites: ‘that neta. permit applications, a lands 
= ‘thoidea in: outstanding permits under the leasing. act:are filed the. Department 
_ should follow the rule. expressed in, California: and Oregon Land Company . 

es Hulen and Hunnicuit; supra [46 I. D. 55]; that—-- 
“the orderly. administration’ of the. laid: laws forbids any” ‘departnite by : 
the ‘Department from. the ‘salutary rule that land’ segregated from the a 
public. ‘domain, whether ‘by patent, reservation, entry, selection, or. Sine 
“otherwise, is not ‘subject: to settlement’ or any other form of" appropris~.. © % 
“ation until. its restoration to.the public domain is noted: upon the records: fee 
of the local land office. a ! pees eS ae : ee 
Jo Theis: recognized that a permit does not constitute: a technical “pegneeation or. 
’ “entry, as. those: terms are ordinarily used in connection with: the public. lend 
: Jaws, as it is. not an appropriation -with..a-view to. the acquisition: of -tifle, but. - i 
~~ that does not. prevent the application. of the principle: of: the: ‘Seneral “admin. . - 
ae "istrative rule. #8 # (PL 172.) ae 


~Phus, ¢ at an. early. date after the. passage of the Mineral ‘Leasing Ae op 
“of 1920, the Department determined that the general administrative. 
‘Tule should be applied to. oil and gas: permits in the same manner that 
~- it-had been applied to other forms of Sneey: ‘on the public ¢ domain since o 
1899. (See 48. CFR, 1940 ed., 192.14.) - 
After. the amendment of the ‘Mineral: Leading: Act by the act 0! 
August 21, 1935, no. regulations were issued concerning the relin 
- quishment ‘of oil and gas leases until December 29, 1948: Nonethe 
ess, during this interval of over 13 years. the Department administered: 
il and gas leases in the same manner as Oil and gas permits liad been: 
dministered insofar as the requirement; that a relinquishment. must. 
. be noted’ on the official records of the local. land office before the lands: 
~- embraced i in the relinquished lease would be open to further, ntey. is” 
es conparned. Barney Cockburn, AS 26308 (October 10;. 1951). feeb, 




















re EUS 8 On: May 14; 4949: a regulation was adoptea buena the opening of lands to: filing’ pon’ ates 
* the notation. of cancellation of leases (43 CFR, 1940 ed., Cum. Supp., 192.14b)..° This regu- "" =.) 
“Jation' was modified-and renumbered as section 192.43 on October 28, 1946 (48 CFR, 1946... 
ca “Supps,. 192.43): On December 29, 1948, it was amended. to. include’ relinquishments: (485° 
\) CER, 1949 ed., “192. 48). On November 29; 1950, it was amended slightly to read ‘as: quoted... 
‘ above’ inthe text. “So far.‘as the: quoted portion of the’ regulation. is: ‘eoncerned, the only.” : 
eit changes: made in, the ‘regulation. were to: substitute and. office” for “district: office” in. the: ae 
- 1948 regulation and “lease offers’ for “leasing.” ee 
-.# CE, Kenneth A. Arags, A-26672 (April 28; 1968), in’ which, the Department’ held. that”. 
ee where & noncompetitive lease terminated after its primary term. because of cessation. of. 
7 “production, the land would. not become available for filing’ until the termination was | noted ; 
on ‘the: local. records. : ie : 
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: | March 28, 1956° . eer ae 

The 4 éaipallant contends that the Martin Judge rile i is snot applicable 

to acquired lands leasing situations because that rule was adopted at a 
time when section 80 of the Mineral Leasing Act (30U.S. C., 1952 ed., 
sec. 187) provided that leases could be relinquished only ‘with: the 
approval of.the Secretary. On August 8, 1946, the appellant. asserts, ~ 
. section 30 (b) was added to the Minaral Leasing Act (80 U.S. C., 
1952 ed., sec: 187b) giving oil and gas lessees the right to relinquish 
their leases without approval of the Secretary, the relinquishment 
becoming effective upon filing. Since the Mineral Leasing Act for 
‘Acquired Lands was not enacted until August 7, 1947, and section 3 


-of that act (30 U. S. C., 1952 ed., sec. 352) incorporates’by reference ~ 


. section 30 (b) of the Mineral Tossing Act, the appellant argues, 
acquired lands lessees have had. the right of relinquishment, without 
approval of the Secretary, from the very beginning. Therefore, the 
_ appellant concludes, the rationale of the Martin Judge rule has never 
applied to acquired lands leases. 

The appellant is in error as to the basis for the general qaiitnistiee Ba 
tive rule of which the Martin Judge case is only an extension. The 


Department long ago considered an objection of the nature of that © 
raised here by the appellant and held it not to be relevant. In ¥ iad eee 
 v, Peck, supra, fn. 1, the Department said: 
; _ *.* * ‘for the sake of good practice it is deatned well that the cancelation of 
* “an entry, so far as releasing the land is. concerned, shall take effect from the 


time the same is noted on thé records of the local ‘office. The cancellation is ga oo 
'- operative and ‘effective, so far-as any validity of and vitality in the entry itself 


’ or any claim or right left in the entryman, are concerned, from the.moment.of the» 
‘Yendition of the final and adverse judgment. As to the initiation of other claims 
or rights, the Department has said that they. must await the notation of the 
cancellation of. the prior entry on the records of the local office *. eR, (82 
L. D. at 104.) 


See also Gunderson v. Northern Pacific Ry. Co., supra, fn. 1, where 
the Department rejected a railroad selection of land included in a 
homestead patent which was-.caneeled by a court’decree-entered the _ 
day before the selection was filed but the notation of cancellation | 

was not made until almost a month later. The railroad contended 
that the court decree cleared the record, “that no further action by 
the land department was necessary, and’ that the tract in question 


thereafter became subject: to entry by the first legal oe ” The . 


- Department said: 





dG... at.116.) 





re DECISIONS: oF THE DEPARTMENT OF” THE INTERIOR. (63 I. De 


\e 





fe oe ‘Though the: decties “Of the dente: operated: tb meveut ‘the title in the. Te 


“United States, it “still: remained for: the land’ ‘department: to -Testore | the: dand 


“to entry. by: taking stich steps,’ in-conformity -with the: decree; as would clear its. ua 
-crecords:of, ‘the: entry. on which. -the- e-patent vacated by: the: court, was. based. acu Brisk. 


ores 


2 “Momsover:a as to public land oil ‘and. gas ieee it. was, s held in Bent "ay 





= - Gockbumn, supra, that the Martin Judge rule applied. ‘where a. lease 


Ae swas "relinquished on ‘December 6, 1946, after: section 30. (b). of: the. 


“Mineral Leasing Act was adopted, but: the notation of relinquishment 
--was not-made until: June 21, 1948. _Cockburn’s application, filed on 


mee a ‘April 7, 1947, was rejected as premature. It will benoted that in © E 
ae «the: Cockburn: ease, 43: CFR 192. 43 had ‘not then been p amended to me 
oe cover relinuishment of leases. 


“It is therefore clear that the stinhbe: fandie { in the. Matera Leasing 


wt : et: -as to the mode of’ relinquishing oil and gas leases has no hearing ehh 
oS ‘upon the applicability of the Martin Judge rule. 


oe The appellant next contends that the regulation relied.o1 on. “by the 
., Acting: Director, 43 - CFR, 1953: Supp., 192.48, cannot. -be applied in. 


the present: case, since. its terms plainly limited’ it to. situations in-. 
volving public lands. : The’ basis of this. -eontention is the fact that : 


othe: regulation sed that “Where a noncompetitive lease i is canceled i 


or relinquished *..* : * immediately upon-the notation of the can- Sat i 


~cellation or cliahuehaaie on the tract book * * * the lands 


shall be open to further oi] and gas lease offers.” [Italics supplied.] bes 


_ Pract: books. are. maintained only in. connection. with public lands.” 


Therefore,’ the appellant contends, this. regulation did: not-apply to 
. ‘acquired lands- and the filing of the relinquishment: was al] a was. 


SS : ecessary to open. ‘the land for further filing of lease offers. ° 


“This contention, was recently answered in the case of B. EB. Van 
“Adil, 62 I. D. 475 (1955). It was there held that.land in an- 
ie acquired lands oil and gas lease which. is relinquished becomes open. 

» to: further. filing only at the time when the relinquishment i is noted on: 


* the: acquired lands plat: records maintained by-the Department. ‘The. > 
Department: i in effect construed. the words “tract book” to mean, Im 


the case. of acquired. . lands: leases, the acquired lands. plat. records. — 


Pe This: interpretation seems ‘completely reasonable i in that the acquired : ae 


_Jand plat: records correspond to the tract books maintained for public: 
og lands. Section 3 of the Mineral. Leasing. Act for Acquired Lands, 
supra; ‘provider i that all epomte: of oil and gas “within acquired lands oo 


BBY Ae et ESTA VAUGHN ono Si a gale ye 91. 
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of the United States. may be leased by ‘the’ Seiretaiy of the Interior 
under. the same conditions as contained in the leasing provisions of. 
the mineral leasing. laws. None of the provisions. of the Mineral » 
Leasing Act for Acquired Lands in any way distinguish ‘as to the 
manner of administration between public lands and acquired lands 
‘insofar as making lands in relinquished leases available for further 
application is concerned. . On the contrary. the reasons for applying 
‘the same rule are compelling. In the Via Arsdale decision, the 
Department said: _ ; 
Se because of the importance of malding lands available at the same 
time to all persons who wish to apply, for.a noncompetitive lease, ‘it is necessary 
to treat: land as unavailable to anyone for leasing until the ‘eaxicellation or 
relinquishment of a prior lease’ has been noted on the tract books of the -office 
‘which issues the leases..-In a situation where, as here, .priority of filing ‘an 
application determines who is. entitled to a lease, a uniform ‘rule as.to when 
land becomes available for leasing must be strictly ‘enforced to insure to all ; 
who wish to apply an equal chance to do go. . It is entirely possible that persons 
other than the appellant were interested in applying for the tract in question 
but refrained from doing so prior. to ‘the. notation on the Washington’ office 
records of the relinquishmient. of.the Greenslade lease. (62 I: D. at 478. dy: 


In view ofthe long established practice of the Department, its - 
applicability to all types of applications and entries, the salutary 
purpose that it serves, and the complete absence of any reasonable | 


basis for distinguishing between public land leases and acquired lands 2 


. leases in the application of the rule, the appellant’s narrow construc- 
tion that 43 CFR, 1953 Supp., 192.48 should not be construed to.apply — 
to acquired Janda leases because the term “tract book” refers: only’: ‘to: 

records relating to public lands cannot be accepted. 
On March 17, 1955 (20: F. R. 1778), 43 CFR 192. 43 was amended to 
read as follows: oe fe 
ee: (a). Where the ‘lands embraced: in a relinquished « or eancelled- non- 
onicaen lease are not on :the known geologic structure of a producing oil 


and gas field, and are not withdrawn from: leasing, such- lands become available 
for, and subject. to, filings of new.lease offers immediately upon the notation of 


> the cancellation or relinquishment on.the tract book, or, for acquired. lands, on 


the official records relating OhEreNO, of. ane appropriate land outed, oi aes 
‘[Italics supplied.] es 
Contrary to the ooittarition! made ‘by the sealant that ‘the ‘act of 
amending this regulation was for the express purpose of bringing 
the ee anon or r relinquishment of oil and | gas leases on acquired 








: lonae srithin the scope of ‘regulation D, ne sence of the ‘Department — 





: show that the amendment was-me rely incidental to.other: amendments” ae : 
~ made to the regulation; which are not quoted, andtoamendmentsmade 


ea ‘Management: did not even mention the particular amendment, ati issue. a 


woe ye 


contended by the appellant. © 


art no rights in the lands applied for by such filing. 





a the. Secretary of the Interior (sec. 23, Order No. 2509, as revised;17.0 
Phy oF. R. 6794), the decision of the Acting Director of the Bureau of Land pre 
oa Management i is affirmed. . ca 








| Eowcexn Ale Rin, 
Pema) Solicito 





APPEAL oF EMS0O 3 MANUFACTURING company 


mse 
Ig Decided d Apri 6, 1966 
ce ‘Contracts: “Appeals—Rules of Practice: Appeals: ‘Timely Filing 





“40.43 CER 192,120 and 199.164, respecting the making available of land. - 
ce -ineluded i in leases terthinated: by: operation: of law. In fact, in his >. 

- . ‘temorandum. of February. 15,1955, to. the Secretary recommending wl 
. ‘adoption of the amendments, the Director: of the Bureau of Land Aaa 








aA amendment to 192.43 was establishing a new departmental poliey, as : 

-.\ Inasmuch as the lands applied 4 for iy the £ appellant on ‘December 1, x me 
ne 1954, were-all included in outstanding leases, the relinquishment- ot are 
“which had ‘not been noted on the acquired lands plat records on that ms 
date,’ ‘the applications were properly rejected and the wppellant: gained. he 


Therefore, pursuant. to the authority. ‘delegated to the Solicitor bye e 


~ Under a ‘Government contract that contains the. usual form of “aisputes”. ae : 


a oe . _ : _ elause,’ providing that-decisions of the contracting ‘officer concerning. ques 08, 
“oe “tons of fact arising under the contract shall be final and conclusive: unless | Hees 


f “officer must’ ‘be disniissed‘if:the ‘notice Of appéal: was: not ‘mailed orotherwise |’ 
fot! furnished: to. the contracting: officer within ‘the: 30 days allowed OY ia contract, : 


oo Gontraets: Appeals—Rules. of Practice: ‘Evidence . Oe, 
wg ah ‘The date borne ee a notice, of appeal 4 is not t proat that it was s actually ‘mailed : fe 
a .on that date, * : uP aoe aera 
Contracts: Apyeals—Rules of Practice: pvidenee.” Pas 
: the postmark: on the. envelope in: which a- notice. of appeal v was. received is. : 

















ae A 2 appealed: ‘from within 80: days;:an: ‘appeal: from a “deéision: ‘of the contracting : hee 


ee evidence that: the: envelope: and its contents’ passed through the mails at: the = 7 es 





eae ae ‘EMSCO- MANUFACTURING Co.: pe OR 
panei ome “April 6; 1956 . : 
time and Rane stated in ‘the postmark, and is a circumstance feat Which : 
the date when the notice of “appeal was: first deposited in-the mails may: 
4% legitimately be inferred by the trier of the fact.’ ; 
Contracts: Appeals—Rules of Practice: Evidence 


The deposit in the mails of a notice of appeal enclosed in an envelope that 
is properly addressed, and has stamps for.the correct amount of. postage 
affixed, creates a rebuttable presumption of fact that the notice of appeal: 
is-delivered to its destination in the ordinary course of the. mails. 


BOARD OF conTRACT APPEALS. ° 


' Emsco- Manufacturing Company has appealed: from: a decision of 
’ the contracting officer, in the form of a letter dated October 28, 1955, : 
assessing against the appellant a backcharge in the amount of $1,033.89 - 
to reimburse the Government for the cost of correcting alleged defects 
in material furnished by the appellant; pursuant to. the contract... 
‘The contract, which is on Government Standard Form 82 (Novem- 
ber 1949 Edition), was entered into on. May 26, 1954.. It provided 
for the manufacture and delivery of fabricated steel structures to be ° 


incorporated into the Casa Grande and Maricopa Substations of the ~ | 


Davis Dam Project, Arizona-Nevada. Upon delivery of the steel: 
structures, they were-found to contain certain alleged defects. These 
- defects were corrected, under instructions from the Project Manager, re 
by J. M. Montgomery and Company, Inc., the contractor engaged i in 
performing the construction work on the substations. 
‘The contracting officer in his decision of October 28, 1955, found that 


the cost of the corrective work was $1,033.39, and dinicted that this 
sum be deducted from the final payment to Emsco Manufacturing . °- 


Company. The appellant does not claim that the corrective work was 
unnecessary or that a backcharge for its cost is improper, but does 
claim that the amount assessed by the contracting officer was excessive 
and should be reduced:to $306.47. 
After the filing of the appeal, a motion to dismiss for lack. of j juris- 
diction was submitted by the Department counsel. The motion is. 
based upon the ground that the appeal was not filed within the time 
prescribed by the contract. The Board thereupon notified the appel-. 
lant, by a letter dated February 17, 1956, that action upon the motion: 
i7The appellant's contentions are stated in a letter to Mr..E: A. Benson, the Project ; 


Manager, dated August 19, 1955, and in a letter to. the Board, dated November 27, 1955. 
The notice of appeal refers to these letters as-stating the. grounds for the: appeal. 
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: ould’ be postponed. for a, ‘period's of 15 days, during which period the 

oe appellant might file with the Board objections. to the granting | of the. 
motion, or might request a conference or hearing on the motion. . No 
response to this letter has been: received by the Board. : 
~ The.contracting officer’s decision, of October 28, 1958, was sent to the. 








“> appellant by. certified mail. . The Post. Office. return receipt indicates: 









_ that delivery: -was.made to the appellant ¢ on October 31, 1955, and con-- 
stitutes prima facie evidencé that delivery: was:made on that date? 
Clause 12 of the General Provisions of the contract fixes 30 days as the 





: period of time within which an appeal may be taken; specifies that 


oF this period’ shall run from the date on which the eoritradtor: receives: 
“a copy ofthe’ decision ; and further ‘spécifies that the appeal shall be - 


mailed oriotherwise. furnished to the: contracting officer ‘within the 30... 


‘days.* It-follows that’ the last: day allowed by clause 12 yo the taking 
of the instant appeal was November.30, 1955. 
. The: notice of appeal: and. the accompanying letter, of tranamitial 
from: the appellant to the: Board give the address of the. appellant. as: 
being in Los Angeles, California. “Each of these documents is dated © 


November 27, 1955. On. the other hand, a photostatie copy of the sok 


-énvelope in which the appellant transmitted these. doctiments tothe... 
> office of the contracting officer, s situated i in Denver, Colorado, discloses Le 
et hé..envelope bears the. following - postmark: ‘Los : Ne eee 

ali, Deo: ‘1,8 PM, 1955.” The envelope i 1s properly addressed, is: 
marked “Via air: mail; 








aoe further evidence to show the time when the:notice of. appeal was mailed — 





or otherwise furnished, to. the’ contracting officer De been: tendered 

by. either party. ae ; 

oooThe legal: principles applicable to such’ a. saibiiation are eel aoe " 
: lished. The first is that the date borne by a. letter, or other document ’ 





oa Adt ‘of October 30, “{951, title. i, Bec, 7, 65 Stat. 675, 89 U. S.-C., 1952 ed, ‘bee. 888a, 

9 The full text: of Clause’ 12 is'as follows : “Except as’ otherwise provided in this contract, 5 
any dispute concerning a. question. of ‘fact arising under this contract which is not disposed - 
of’ by agreement shall be decided bythe’ Contracting Officer, who shall reduce his decision 
to writing and mail or otherwise furnish a copy’ ‘thereof to the Contractor, Within 30 days 
‘from: the date .of Teceipt of ‘such copy, the. Contractor may appeal. by mailing: or otherwise 
: furnishing to the Contracting Officer. a ‘written appeal addressed to. the Secretary, and the 
decision : of the Secretary’ or his. duly. authorized: representative: for the’ hearing.of’such 
appeals shall be. final and conclusive: Provided, That if. no:such ‘appeal is’ taken, the de- f 
eision. of the ‘Contracting Officer shall be final and conclusive; “In connection: with any * 
appeal, proceeding under this: clause, the Contractor shall be.afforded. an opportunity. to: be 
‘ heard and to offer evidence in support of its appeal. Pending final decision of a. dispute s 

hereunder; ‘the Contractor shall proceed diligently with ‘the performance of the contract and. 
“in, accordance with the eoutragdne Officer’s: déelston,” : 





nd: bears a six-cent air mail: stamp. . ‘No J 


egy YS MSCO- MANUFACTURING CO. 00800) OEE 
ee April 6, 1956. oe _ 
ienerditted through t the mails, i is not. proof that it was actually mailed. 
on that date The-second is that. the postmark on the envelope in . 
which. a letter or document. was received is evidence that the envelope 
and its contents passed through the mails at the time and place stated. 
in the postmark.’ The third is that the deposit i in the mails of mail-— 
_ able matter properly addressed, and with stamps for the correct 
amount of postage affixed, creates a rebuttable presumption of fact 
that such matter is delivered to its destination in the ordinary course: 
of the mails. 
Applying these principles to the instant case, it is apparent that’ 
' the evidence fails to establish a timely mailing of the notice of 
appeal. Between midnight on November 30, 1955, when the. time. 
to appeal expired, and 8 p.m. on December 1, 1955, when the envelope: 
containing the notice of appeal was péatinanicad, a period of 20 hours 
elapsed.’ This period:included the whole of the usual. business, hours. 
of a usual working day, Thursday, December 1. In these circum- 
‘stances it cannot reasonably be inferred that the actual deposit of 
the envelope in the mails necessarily occurred not later. than mid-- 
night, Wednesday, November 30. Such an inference would be op-- 
posed not only to general experience and ordinary probabilities, but. - 
also to the legal presumption that the Post Office Department does: 
_ its job properly.® Rather, the evidence that the envelope was post- 


4Uhiman v. Arnholdt & Schaefer Brewiny Co., 53 Fed. 485 (C. C, E. D. Pa., 1893) ; 3 Cowan: 
v. Tremble, 111: Calif. App. 458, 296 Pac. 91 (1981) : 3; Union Gas & Oil Co. v. Indian-Tex 
‘Petroleum Co., 202° Ky. 286, 259 S. W. 57 (1924) ; Phelan v. Northwestern Mut,: Life Ins.. 
Co., 1138 N. ¥. 147, 20 N. BE. 827 (1889) ; Harrow vy. Department of Labor and Industries,. 
179 Wash. 458, 88 P. 2d 240 (1984). 

5 Whelton v. Daly, 93 N. H. ‘150, 37 A.. 2d 1 (1944); Fairfield Packing Co.'v. Southern: 
Mut: Fire Ins. Co., 193 Pa. 184, 44 Atl. 317 (1899) ; 1 Wigmore on Hvilence (3d ed.. 1940),. 
sec. 151; 7 id. sec. 2152, 

6 This principle bas’ been applied to petitions instituting suit against the United States 
_addressed to the Court of Claims, Schulta v. United States, 132 F. Supp. 953 (Ct. Cl. 1955) ; 
to petitions for the review of decisions of the Commissioner of Internal Revenue addressed 
to the Tax Court, Detroit Automotive Products Corp. v. Commissioner of Internal’ Reve-. 

, nue, 2038-F, 24-785°(6th Cir, 1953) ; Central Paper Co. v. Commissioner of Internal Reve- 
nue, 199 F. 2d 902 (6th Cir. 1952) ; Arkansas Motor Coaches v. Commissioner of Internal 
Revenue, 198.¥, 24 189 (8th Cir. 1952) ; to claims for drawbacks ‘addressed to the Internal 
Revenue Service, Borden Co..v. United States, 134 F. Supp. 387 (D. C., N; J. 1955)-; as well 
as to letters addressed to Briar persons, Beeman vy. Supreme Lodge; 215 Pa. 627, 64 Ath. 
792. (1906). : ie 

7A document may be; mailed by. depositing ‘tt in the post office, or. by. placing: it. in an 

official street letter box, or by handing it to a letter carrier while on his official route, or 

by depositing it-in any place designated by the Government. for the receipt of the Ete 
31 C. J..8. 783; 72 C.J. 8S. 299. ‘ 

8 See cases cited in note 6. 
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ie ri Te. ds: fairly and: naturally. to. am 
: inference. that the- notice ‘of appeal. was not, actually deposed t in:the: 
~ mails until sometime after midnight on November 30...” ~ : eet 
~The weight of authority. supports the proposition that, “while! the... 
date when’a document. was first deposited i in the mails is not ‘conclu- Fea: 
a “sively presumed. to be the same as the date: shown by the postmark on © 
the envelope, nevertheless, the date shown by the: postmark i isa cir 
-» cumstance from which the: trier. of the: fact may legitimately infer the. 
date when the document was first deposited i in the mails,® Buteven if. .- 
~~ this were not so, the evidence in the instant case would still fail to.” 
- establish a. timely mailing, since, apart from the postmark, there i is’. 
.. no-trustworthy evidence to show at what'time the notice of appeal was 
. mailed. The Board finds, therefore, that the ‘appeal was ‘not: aaron ee 
pe within the period of 30. days prescribed by clause 12. 7 
“The foregoing finding necessitates: the granting of: the motion: to! ae 
poe dems since it is well established that provisions of the nature Of oe: 
-.. those. contained in clause 12 of the contract are jurisdictional, and. ~~ 
"preclude review of the contracting officer’s decisions ‘upon questions 
. of fact. arising under the contract unless an appeal is:taken within «. 
the 80 days allowed for that purpose... The Board has no sisharty 
0 waive this. limitation or otherwise extend the 30-day. peuod® ave oe 




























"Conclusion 


Therefore, ‘puréuant to- the authority delegated to. the’ Board: of 
Contract. Appeals by the Secretary of the Interior (See: 24, Order 
«No. 2509, as amended; 19 F. R. 9428), the appeal: from the decision we 
a of the contracting officer is dismissed for lack of jurisdiction. 


ee On) arene is ss . TerRopoRE H. Haas, Chairman. 
| Wiirras SEacie, Member. 
: Herprrt J. Stavanrer, Mu ember. : 

re O Shelburne Falie “Notionat Bank v.  mrescistey, 102. Mass, 177; 3 Am. RB. 445. ‘(4869) oe ee 
' Hurley: “Bros. v. Haluptzok, 142: Minn., 269, 171 N.. W.-928: (1919) : In- re Powell’s bigaada ; 
63 Ney,.19,°158 P.-2d 545..(1945).;.1 Wigmore on Evidence: (3d.ed. 1940) Bec. 96.\. Contra:: 


Nite “Uhiman vy. Arnholdt ¢ Schaefer Brewing Co6., 53 Fed. 485. (Cc... B. a nd 1893). 
yee 043 CER, ‘Beea: pinea a ", 
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: --YAKUTAT DEVELOPMENT COMPANY | 
DEVELOPMENT. CONTRACT FOR. ICY a u 
CAPE FAIRWEATHER AREA, ALASKA - es 


Oil and Gas Leases: Applications _ 


_ Where an offeror for an oil and gas ‘lease enters ib an goreeninik with. an 
agent and grants an irrevocable power of attorney to the agent, under which 
the agent is granted extensive powers of control over the lease offer and’ 
any: lease. to ‘be issued. pursuant to-the offer and: the agent is to derive‘a: 
Substantial. beneficial. interest. in any proceeds to be. obtained: under the 
lease, the agent is chargeable with the acreage in. the lease offer. - 


Oil and Gas Leases: Acreage Limitations 


_ Where an agent for numerous oil and gas offerors is chargeable with the acre- 
age in ‘the lease offers because of arrangements he has with the offerors and - 
such chargeable acreage exceeds the maximum acreage holding permitted by 

- regulation, the agent is entitled to.30 days, in ech to: reduce his excess 

“ gereage holdings. 


oil and Gas Leases: Applications—Oil and Gas Leases: Aereaae Limitations 


“Where an agent for lease offerors is chargeable with the acreage in the lease 
offers because of powers granted to him by the offerors to control. the 
offers.and any leases to be issued and such chargeable acreage exceeds: the: 
Imaximum permitted to be held, the filing of a release of practically all. 
the powers vested in the agent will relieve the agent of the acreage charges 
and permit the issuance of leases to the offerors. , : 


Oil and Gas Leases: Development Contracts—Oil and Gas: Leases: Operating 
Agreements 


A development :contract consisting. in part of an operating porecnent will 
not be approved where the operating agreement was entered into on be- 
half of lease offerors by an agent for, the offerors who at the time he 
signed the agreement was chargeable with excess acreage holdings in con- 
nection with the. lease offers because of powers ‘of control exercised by. 
bim over the lease offers. : 


A-27067 o a 
Arm, 10, 1956. 
To THE SECRETARY OF THE INTERIOR. 


“Attached for your consideration are a development contract and. . 
operating agreement for the exploration, development, and operation 
for oil and gas of approximately 1,200,000 acres of public land in the. 
Icy Bay—Cape Fairweather area, Alaska.* There are also submitted © 
for action by you several related matters. . ; 


*These. documenta are not reproduced fines. the’ Aecision in- this « case. is not dependent 
upon the contents of the documents. 


386182—56——1  - ie 63 1..D., No. 4 : 









“forth the facts of, the. case in' some detail: On: July 29,.1953, and on 


~ signed: by an individual offeror, some: submitting’ more than one ‘offer. 


Hach’ offer was ‘accompanied by ‘two documents: (i Yi, an. agreement : : 
bee between the offeror and the Yakutat, Development Company, whereby © 
‘the company was given certain powers. with: ‘respect: to. handling : the 





z DECISIONS. OF THE, ‘DEPARTMENT. OF. THE: INTERIOR, ‘168. 1, ; — - 
 Beciues ithe situation is: rather’ complicated, itis necessary to’ » seb” hoe 


“= subsequent dates.through: October 19, 1953; the Yakutat. Development _ oe 
ote Company filed 340 offers for noncompetitive. oil-and : gas leases .cover- ° 
- ing 862,720-acres of land in the Icy Bay: area, Alaska. Each offer was, 


leaseoffers and to: negotiate agreements’ with oil « companies for'the 


_- development of ‘thé leased lands and was to share ‘in the proceeds too 

_. be derived from the leases, and (2) and. irrevocable power of attorney, — 

given by the offeror to the company to negotiate for and. execute such - 
agreements for. the exploration and. development of the leased. lands. . 


“In a decision, dated October. 23, 1953, “as.amended - on November‘ 18, 


ce ‘1953, the.manager ofthe ‘Anchorage lead. office rejected the-offers on. 
the ground that, under the powers of attorney and the agreements be- 
tween the offerors and Yakutat, the latter. had. effective direct: control 


- over the area applied for, was the real party i in interest, and. was there- 
fore chargeable with acreage greatly in excess of the limitation’ pre- 


- seribed by law. At that-time and until August 2, 1954, the maximum 
wo acreage that a: single individual, association, or ‘corporation could. hold erees 
© dn Alaska: was 15,360 acres. On August 2, 1954, the. limitation. was ae 
ee raised to 100,000 acres (30 U. S. C., 1952 ‘od, Stipe! ‘TI, sec. 184). an 
cytes - Yakutat appealed to the Director.on behalf ‘of the offerors ‘On a une 

oe 21, 1954, the Acting Assistant Director affirmed the. manager's decision 


“with the modification that the appellants should be allowed 30 days, 


. in accordance with 43 CFR 192.3 (c), in which: to reduce the excess 


‘acreage. The regulation cited provides, that “Any: party found ‘to 


-- hold or control accountable acreage * * * in excess of the pr escribed | 


SS limitations shall be given thirty days within which to file proof of the 


ae reduction of his holdings ¢ or control so as to conform with the Pre: te 
: as scribed limitation,” 


--Yakutat filed a timely appeal to the ‘Seoretaty (A-97067). 


On December 31, 1955, before action was taken on the appeal, an’ 
* operating agreement was executed, subject to approval by the Secre- 
‘tary, between the Colorado Oil ‘ad Gas Corporation, as the operator, | 
~ the lease offerors, and Yakutat. On January 27, 1956,.after discussions 
‘with the Geological Survey, a development contract between Colorado c 


and the United States was filed for execution by the Secretary. | 


~The legal question presented i in this matter involves the rejection of foe 
the lease offers by the manager and_ the Acting Assistant Director of | — 
the Bure eau of Land Management on. the ground. of excess acr eage hold- oe 
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ings. 2 To understand this. fully, itis necessary to go back a few years. | 
In 1952 the Department. had: before it two protests filed by. Indian. 
groups against the issuance of some 400 oil.and gas leases covering 
approximately 1,000,000 acres of land in the Katalla-Yakataga area . 
in Alaska. In the consideratiéni of the protests, a question occurred as 
to the validity of the lease offers. Each offeror had given the Northern 
Development Company, a partnership, an irrevocable power of attor- 
ney to negotiate a unit agreement to which the leases could be com: . 


mitted, and each offeror had executed an agreement with the company __ 


which gave the latter considerable powers over the offers and leases to 
be fasted: The powers of attor ney and agreements were substantially 
identical with those involved inthe present Yakutat matter. In a 
memorandum dated July 18,1952, to the Secretary, the Solicitor ex- 
pressed the view that the agréamants between the offerors and North-. 
ern Development, coupléd with the powers of attorney, would serve to - 
- give the latter an interest'in any lease that might be issued and that, if 
. all the leases were issued, the interest of Northern Development would 
exceed the acreage limitation. The Solicitor said this view had been 
expressed to the attorney for Northern Development, Nathaniel Ely, 
and that it had been agreed that the best procedure was to delay issu-_ 
_ ance of the leases until a development contract or unit plan could. be 
‘submitted to the Pee ent and appraved een ceneoualy with the. 
issuance of the leases. 
Accordingly, the Indian pt otests were dismissed: on. August 2, 1982, 
and, no action was taken on the lease offers at that time. Subsequently, 
the lease offerors negotiated an operating agreement-with the Phillips 
Petroleum Company and Phillips prepared a development. contract 
with the United States. On February 6, 1953, the Secretary approved . 
the development contract. and operating agreement, issued all the — 
leases, and: approved an assignment by Northern Development of its 
overriding royalty interest so as to bring its chargeable acreage well 
below the maximum permitted. Hach lessee, of course, had less than 
the permissible acreage, and Phillips, as the operator under a develop: . 
“ment contract, was not chargeable with the acreage under section 17b 
of the Mineral Leasing Act, as amended (30 U.S. C., 1952 ed., sec. 
226e). 
The Yakutat situation is Sistantially ‘deittioal with the Northern 
Development case ‘save for two factors: 


1 Subsequent to. the decisions earlier mentioned, Yakutat on or about January 24, 1955, 
filed an additional 104 lease offers covering 266,240 acres and on January’ 31, .1955, filed © 
another 10 offers covering 25,600 acres... These groups of offers were rejected by the mana- 
Ser in decisions. dated January ‘24 and February. 9, 1955, respectively, on the same grounds : 
that the first group was rejected on, but in the last: two decisions the manager allowed the 


offerors 30° days to dispose of excess acreage. Yakutat appealed: to the Director from both, ... 


decisions. No action has been taken on the appeals. 













ee : y number of conflicting icase ‘offers filed saligeqnicnt tothe: Yakutat flings. 
vo cey hese! Junior offers were all filed! after: August 2, 1954, when. the acreage: 
die limitation’ was, increased to 100 ,000: acres.. “Anthony: ‘Maio, who. ‘holds: 


filed & protest against ‘the issuance of leases to,  Yakutat which é 
nflict with’ his offers. oy : 
2. In the‘Northern: Dev ‘elopment. case 1 no: smetion had. ever been’ taken on: 








See Dy: ‘both: the manager and the Acting Assistant Director .of ‘the ‘Bureau pee 
‘ (of Land. Management. ee eae go nies re - 
~The existence: of the conflicting offers raises ic caueeely the aieationy: 
Peek of whether the lease:offers filed on-behalf of: the: offerors by. Yakutat, 
~ have priority as the: first qualified. offers. . Under ‘the. view. taken by, 
~.,_ the Solicitor of the same arrangements in. the Northern Development 
- “ease, . it would: have. to be concluded.that: by reason ofthe. powers of 
: attorney given to Yakutat'and the agreements executed with Yakutat, 
o..by-each:offeror, Yakutat was given such powers of control over the. 
~ lease offers:and the leases, to -be issued and sucha beneficial interest. 
"inthe ‘proceeds to:be obtained under the leases that Yakutat would | 
have to be charged with the acreage in the lease offers, a total of around. 
1,200, 000: acres... This is over.10 times the acreage that any person or. 
“association | can hold: today. and. many’ times. greater than ae ‘acreage: 
that’ ‘one could hold at the.time the lease offers were. filed. z Pa 
However, the limitation. imposed. ‘upon -acreage holdings. am: les 
~. offers, as distinguistied from holdings in Jeases, is'a matter,of admin-. 
. - istrative regulation: and ‘is not required. by statute. The. pertinent, 
i “regulation, 43°CFR 192.8 :(c); has-been quoted. earlier. It provides. - 
~~ that'any party-holding or. controlling excess acreage. shall be given.30 . 
days to reduce his. holdings.. ,On:the basis of this regulation, if the; oa 
» pending appeal:to:.the Secretary. by: Yakutat, were taken up-and dist: 
Cea posed ' ‘of. unfavorably. to Yakutat; the: latter would have to be: given - 
80 days-in which to give up its control over the excess acreage it con-. 


















nine. of the. junior. offers which: were filed onJanuary 14,. 1955, ‘has very: aaa 


the Jease: offers theie involv. ed... -Here- the lease: offers -have been rejected... 


trolled under its powers of attorney. and agreement with the. afore: inlay 


>. without loss of. priority: to:the offers... Albert C. Massa, et ary 88, ID. 
© B89 (1955). oes 

= «It is unnecessary, however; t to. nonsider. further the granting: ote a. 
ee 30- -dayperiod. because: Yakutat: has now’ given up its-control over. the 
-: lease offers-and leases except to:a: very limited extent..:.On March: 13,; 
1956, the: four individuals comprising Yakutat, filed a. release. dated. 
a March 10, 1956, whereby. they renounced and released awith respect to’: 
= the. Tease. offers in, question the powers. vested in*them jointly and” 
oe severally. by the. powers of: attorney granted: them by the offerors and. 
ae the: agreements they) had with the offsrors, ezeont, as to a Ten: limited’ 
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power to select a bank to act as agent for the offerors in receiving and 
distributing the funds to which they are entitled under the pending . 
operating agreement. With the filing of this release in advance of the _ 


30-day period. to which Yakutat would be entitled under 43 CFR SS 


192.3 (c), the objection to issuance of the leases raised by the manager 
and Acting Assistant Director has been removed and it appears that 


__ the leases can be issued if all other requirements ‘have been met. Since 


the basis for rejection of the lease offers no longer obtains, Yakutat’s- 
appeal is moot'and should be dismissed. It follows also that'the lease 
offers filed on behalf: of the.offerors by Yakutat have not lost their 
"priority and that the protest of Mr. Maio, the junior applicant, should 
be dismissed. 

There remains the question whether, in the circumstances related, 
the operating agreement and development contract should be approved. 
The operating agreement was executed on behalf of the offerors by 
Wm. T. Foran as attorney in fact for each of the offerors under the 
agreements with, and powers of attorney given to, Yakutat and its — 
members, jointly and severally. The operating agreement was. exe- 
‘cuted on December 31, 1955, well in advance of the renunciation: of the 
agreements and powers of attorney by Yakutat on March 10, 1956. 
If the operating agreement were to be approved now, it’ would be.a 
recognition that it was properly. executed on behalf of the offerors by’ 
‘Mr. Foran. ‘The net effect wouldbe that the :later-execution of the 
release by Yakutat was a meaningless act.. Yakutat had already ac- 
complished its purposes under the agreements and powers of attorney: 
and was giving up nothing by its release. To approve the operating — 
agreement in such circumstances: would be 'to ignore the substance of 
what actually had been done. . 

It would seem, therefore, that-the only < course that tha ‘Departnient 
‘can. consistently: follow is to refuse: approval of the: operating agree-" 
ment and of: the development: contract, the two documents forming 
-together the plan for developnient of the area involved. | If wpon-the 
-issuance of the leases to the offerors they.-wish again to-enter.into — 
_-.another operating agreement with. Colorado, that’ is the privilege of 
the parties. And if, upon the execution of a new operating agreement, . 
Colorado wishes to submit a new development contract.to the Depart-. 


ment, that is its privilege. Such new arrangements, made free from: > — 


the agreements held here to vest excess acreage in Yakutat, muehy well 

receive the approval of the Department. 
I recommend, therefore, that by your approved of ae tnemorandum, 

; you take the following: actions:. . - z 

_ + 1, Dismiss the appeals of the Yakutat Development Com- i 

pany: ‘to the Secretary (A-27067). and to the Director. Ea 






jen 
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@ “Dismiss the protest of idathsup ‘Maio. et oe 
8. Remand the case to the Bureau of Tand: Maangement’ for mak 


issuance of leases. upon the lease offers involved in the appeals =~ oe 


2 by Yakutat,. if all other Toquiréments have been: met by’ the Bone 
offerors. ie 
Pee a Refuse ee of the ‘development’ conmaet executed : 
LPF by the Colorado Oil and Gas Corporation and. the operating . 
agreement executed. on December. 31,. 1955, by: Sie 
ve Yakutat, and the offerors (acting through Wim. ‘T, For: an). 





J. Revrn ‘Aggeikowa, 
S olicitor. 


(aes Approved: 
ae aves A. DEwarr, 
a Assistant Seorebary of. the Interior. 


hee “RADVOR . HOLBECK 
a “beorato 





e. _Desided A April 11, 1 1958 
oi and Gas Teiited: Applications — 





5 ‘Where an offer for ‘Oil and gas. lease is- filed for ~ 640 acres or ‘more. and: thie ae - 
' offer is: then voluntarily withdrawn. as. to.part of the acreage so. as. to bring. ieee 


-the remaining acreage’ inthe offer below 640.acres, the offer ‘is’ properly tee ee 





an offer be for not less than. 640, acres: .. 
| Bugene J. Bernardini et al 62 1.D. 931 (1958), distinguished. 
APPEAL FROM THE. BUREAU oF LAND. MANAGEMENT Pa 


LOH June 621, 1958; Halvor ¥F. Holbeck filed: an oil anid gas Joase Glee : : 
e (Montana 019172) for: two separate tracts of land, totaling: 963:81 


‘ rejected as. being in. violation of the departmental regulation requiring Mae, A : a 


-‘acres,.in sections 9 and 24, respectively, T. 6° S$. B.41 BP. Mee 


‘littleover a month’ later, on: uly. 28, 1955, he filed a ‘withdrawal ofthis. ° 


oe ‘offer as to most-of the ae in section a ‘The withdrawal left 560. eos 


we ‘acres in-his offer. ge 
On August. 81, 1955; then manager ean ee Billings fund ofhos iasned: ae 
lease: to: Mr. Holbeck: for’ all the tract in:section 9 (except as to. a:40= 
‘aere tract, which:the United: States had: ‘patented without: an’oil: and. . 
gas reservation) and rejected. his offer.as to. thé remaining land: in |. 


-section 24. : The rejection -was based on the “ground: that, by virtue of 


. Mr. Holbeck’s: withdrawal, less than 640: acres: were left:in the:offer 


~ and; since the remaining: land ‘in section 24 adjoined land available for 


~ Teacing, the. offers was: jig aries to: be.  tejocted under el CFR 192.49 (a). 


dey ALVOR F, HoLBECK = 108 
2 7 Aprit 11, 1956 - ae Ee 
Presumably the lease was s issued as to the tract in section-9 on er 
theory that that tract was isolated and therefore leasable, although 
less than 640 acres in extent, ander one of the exceptions. in a ae R . 
192. 42 (d). : 
- Mr. Holbeck appealed to the Director of the Barn of Tard Man- 
agement from the rejection of his offer ‘as to. the land im section 24. 
On, January 24, 1956, the Director affirmed the manager’s decision. 
Thereupon Mr. Holbeck appealed to the Secretary. ; 
-The decision on this appeal hinges. upon the interpretation to be 
given to the following provisions. from: 43 CFR 192.42: 
(d) * * * Hach offer must be for an area of not more than:2,560 acres except 
where the rule of approximation applies, and may not be for less than 640 acres 
except in any one of-the following instances: +t 
. .(1} Where the offer is accompanied by a showing that the lands are in an 
approved unit or cooperative plan of operation or such a Plan which has been 
‘approved as to form by the Director of the Geological Survey. 
(2}: Where the land ‘is surrounded by lands not available for leasing under the 
act; except that where the tract was isolated as the result of a partial relinquish- 
ment of. a lease, no lease offer will be received for the relinquished land other 
than one filed under the conditions prescribed in subparagraph (1) of. this 
paragraph for.a period nt 60 loli from and after the date of filing of the Partial 
relinquishment: : 
The appellant contends that this sapien requires only that an 
offer must: contain 640 acres or more at. the time it is filed and that 
subsequent thereto withdrawals of-lands may be made from the offer . 
which would reduce it to less than 640 acres without’ violating the’ 
regulation.. The Director held that this interpretation would permit. 
@ person, by a simple ruse to defeat the purpose of the regulation, and 
he held, in effect, that if an offer is reduced below 640 acres ‘by an 
offeror after the offer i is filed it falls within the prohibition of ‘the 
BES UHR: and must be rejected. - 

“In Bugene J. Bernardini et al., 62 1. D. 231 (1955), the Daparauant: 

‘used some language which would support the appellant's. position :. 

eo # a% the point. of time in the existence of the offer which the regulation 
tmpitoaty. oa ‘as critical and determinative ‘is the very inception of ‘the offer, 
in ether.words, the moment of:its filing. - Thus, inclusion in ‘theoffer“at that 
‘time. of a permipalble amount ; of available ASKEAER: satiniles the: regulation. 
(P.235.)° : : am : ‘ 

Pia Weven the faci | in the B pee case were completely different 
from those presented. here. In that case one: Travis filed.an offer for 
‘all of section 4.. He. filed : a separate offer for some additional land 
and, for some unknown‘reason, 120 acres of. section'4.. ‘The manager 
eliminated the.120 acres from both offers, bringing the first-offer below — 

~ 640 aeres.. “Bernardini, who had filed a conflicting offer for section 4, . 
- contended that the Travis offer for. section 4 should be rejected be- 
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- cause it was now in violation of the 640-acre regulation. The De- 
“ partment.held-that the Travis offer was proper. 
. In the Bernardini case, the Department was concerned only with a 
situation where, after an offer for the proper acreage was filed, land 
-was eliminated from the offer not by.a voluntary act on the part of the 
offeror but by the action‘of the manager. The Department: likened 
_ the situation'to one where, after an offer is filed for the proper amount 
of. acreage, part of.the land is then withdrawn by the Department or 
otherwise rendered: unavailable for leasing. In such circumstances 
the Department concluded that the. offeror should: not be penalized. 
The Bernardini decision pointed out that the purpose of the regulation 
was to curtail the then prevalent practice of filing for small tracts, 
usually 40 acres in size. In other words, the regulation was aimed at 
voluntary filings for small tracts, not at-filings which originally con- 
tained sufficiently large tracts but which were later reduced in acreage 
because of actions over which the offerors had no control. The lan- 
guage quoted above was used in the light of these considerations. 
The purpose of the regulation .was set: forth in greater detail in 
Annie Dell Wheatley: et al, | 62 I. Dz 292 ie) ‘The Department said 
there— 


‘The Secretary tag found that the é ting of itera for oil ‘and gas. lege without 
er: minimum limitation as to acreage often leads to abuses as. far as the general 
Ba ‘public is concerned, to administrative difficulties, and to the hindrance of the. 
proper: development’ of the oil and gas ‘resources of. the public domain: ‘It was 
~ to protect the public :from such: abuses, all: of which ate well known to the oil 
industry, to lessen the administrative burden, and to remove impediments to the 
proper development of public lands that: the regulation: was adopted. As the 
intervener recognizes, the regulation was adopted as the result of widespread 
advertising by promoters that members of the public. could secure. 40-acre oil 
and gas’ leases'for sums’ ranging from‘ $50 to $100 or more: The filing fee and 
first year’s ‘rental on: a 40-acre lease amounted to only $80. “Oil and ‘gas filings 
increased as much as 42 to 60: percent. in some land: offices as a; result ofthe 
advertising, The result was a slow down in the processing of applications ‘not 
induced by the advertising, with the prospect of even. greater delays as. the 
40-acre filings mushroomed. Moreover, as the issuance of 40-acre leases increased, 
so would the difficulties of an operator attempting to assemble acreage for devel- 
opment purposes increase. . ‘Instead :of contacting one. lessee :for .a section of 
land an. operator might.have to deal with 16 lessees scattered. over. the. United 
States... The difficulties. of attempting to assemble a large: block of acreage under 
these conditions would be enormous, and would. definitely impede the develop- 
ment of the public lands. Furthermore, not only did the 40-acre filings cause 
‘a. substantial: administrative burden in processing the filings but it could, be 
‘anticipated that in the future, with most: of the lessees being pure speculators, 
there would be defaults in rentals leading to substantial administrative work in: 
attempting to clear:up lease accounts and records:. (P. 298. ) 


_-Obviously the purpose of the regulation would be largely defeated 
if ‘an offeror, after filing for 640 acres or more, could’ immediately 
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_ reduce his acreage to less than 640 acres by withdrawing acreage from 
his offer. An interpretation of the. regulation to permit this result. 
would be completely unreasonable in light of its history and purpose. 
There is nothing in the language of the regulation which would require 
such an interpretation. 

An offer for lease remains an offer until it:is gorpted: During its 
continuance as an offer it is governed by the regulation in question so 
far as voluntary acts of the offeror are concerned. If an.offeror should: 
‘file for 640 acres, then withdraw his offer.and file a new offer for only 
a part of the same land, there is no question but that the new offer _ 
_. would be in violation of the regulation. It would be wholly irrational, 

in the absence of clear words compelling it, to hold that a arial 
" ‘withdrawal of an offer, which has the same effect, is perinitted. by the 
regulation. 

The Director observed in his decision that the appellant and others 
have made a practice of filing offers which are for 640 acres or more. 
at the time of filing but which are then withdrawn.in part, leaving 
less than 640 acres in the offer. I am informed that there are pending 
before the Director at least 15 appeals involving offers of this nature _ 
filed by the appellant and others apparently associated with him dur- . 
ing the 7-month period preceding the filing of the offer involved in | 


this appeal. While such numerous filings suggest: the. possibility of |. :, 


a deliberate: purpose to evade the regulation i in question, no opinion is. . 
_ expressed on that point. The otlier filings are referred to here merely 
- to emphasize the point that to hold that an offer for 640 acres or more ~ 
at the time of filing can be reduced below that acreage by a voluntary 
withdrawal by the offeror would be to sanction an easy way of defeat- 
ing the purpose of the regulation. ~ 
.. For these reasons, Tam of the opinion that the Director’ s decision 
‘was correct. | 
Therefore, pursuant ‘. the authority delegated to the Solicitor by 
the Secretary, of the Interior (sec. 23, Order. No. 2509,. as s revised ; 17 
F. R. S74), the Director’: s decision i is s affirmed. oe 


. Revm es 
- Roltetter. 
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Contracts: ‘Additional Compensation—Contracts: Changed Gonditions 


A contractor who has encountered a quantity Of rock in re- excavating a ‘portion: : 
of a-recently excavated canal is not entitled.to additional compensation under 
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article 4, the “changed conditions” article of the.standard form of Govern- 

ment construction contract (No. 23) when: the specifications and drawings. 

- provided for. unclassified excavation and. indicated. the.presence of rock,.and 

the contractor had information or sources of information from which it could 

_ readily have ascertained the condition which was encounteréd. Conditions. 

“cannot be said:to be “unknown” within the meaning of article 4 when they 

are foreseeable or ascertainable with the exercise of ordinary prudence, 

.nor-can conditions be said to be unusual within the meaning of the same 

article unless they turn out to be substantially worse than might reasonably’ 
‘be anticipated under the circumstances of the case. 


BOARD OF CONTRACT APPEALS 


By letter dated J anuary 38, 1955, the contractor spoesled from the 
findings of fact and decision, dated November 30, 1954, of the contract- 
ing officer, in so far as he had denied two of the contractor’s claims for 
additional. compensation. . oe 

The ‘claims arose in connection with work done in repairing the 
so-called Feeder Canal of the Columbia Basin Project, Washington, 
-under a contract dated October 23, 1953, and entered into on Standard 
Form No. 23 (Revised April 3, 1942), 

One of the claims involved:a mistake in bid, a the other was: for 


additional compensation in.the amount of: $28, 701.65 to cover extra _~ 


costs of excavation by reason of the fact that the contractor allegedly 

encountered rock and boulder conditions which it had not anticipated. . 
‘The Government made a motion to dismiss both. claims, and. oral: 
arguments on. the motion were held in Seattle, Washington, on June. 17, 
1955, before two members of the Board, Messrs. Thomas C. Batchelor 
. and William Seagle. 

: In a decision dated August 19, 1955, the. Boned granted. the motion 
with respect to the claim involving the mistake-in bid, on the ground 
that it was without, authority to grant relief where a mistake in. bid 
had been made and discovered after award, but denied the motion with 
respect ‘to. the excavation claim, on the ground that, disputed issues 
of fact, as well as of law, appeared to be involved. The Board held, 
in view of such cases as Loftis v. United. States, 110 Ct. Cl. 551 (1948) 
and Shepherd v. United States, 125 Ct. Cl. 724 (1953), that notwith- 
standing the provisions of the specifications providing for unclassified 
excavation, the presence in the contract of a “changed conditions” arti- | 
cle opened the possibility that the discovery of rock.of a monumental 
- nature might constitute a changed condition entitling the contractor 
toadditionalcompensation. : 

On October 10, 1955, a hearing was held at Coulee Dam "Washington, 
before Mr. Theodore H. Haas, Chairman of the Board, for the purpose 


. 1 This document was not received by the contractor until December 9, 1954, and. the 
appeal was, therefore, timely. 
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of talithé testimony with respect to the excavation gigi The con- 


_ tractor was represented at the hearing by Mr. Paul R. White, of the 
-firm of Collins and White, Ephrata, Washington, and the Government, 


"was represented by Mr. Palmer King, Department Counsel. The con- a 


tractor, as well as the Government, have filed post-hearing briefs, 
which the Board has considered. In the light of the whole record, 
the Board must conclude that the claim is not meritorious. 
At is important to stress at the outset of the consideration of this 
case that the present contract involved the partial re-excavation of an - 
existing canal which had been completed by J. A. Terteling & Sons, 
Inc¢., in 1951, but which had been damaged in the course of its operation: 
The section to be re-excavated axtended from station 81+04.5 to station . 
91+ 04, a distance of approximately 1,000 feet.. The principal items of 
work vocnined of the present contractor were the removal of the.con-' 
crete lining from the floor of the canal, the deepening. of the canal 


- excavation by approximately 18 inches, the installation of drains run-. . 


ning beneath the canal floor, the installation of a new lining on the 
floor of the canal, the making of some minor repairs to the check struc: 
ture at the upper end of the re-excavated section, and the building of a 
triangular overflow control structure at the lower end of the section. 
This latter structure,- which began at station 89+00 about 800 feet. 
below the check structtire, was designed to replace part of an existing a 
chute that served as the outlet of the canal, and its building necessitated - 
~ both the deepening and the’ widening, at some points, of the enetine 
excavation for the chute. 
~. The contractor’s claim is based upon the difficulties which it. encoun: 
tered i in the work of re-excavation. The contractor alleges that these 
difficulties arose when, expecting to encounter, after 1 removing the con- 
crete, only clay, silt and small, scattered boulders, it. encountered in- 
stead extremely large boulders; and solid rock which extended under 
considerable reaches of the canal, and that to deal with this rock, it had 
to resort to means which considerably increased. the expense. of the. 
excavation. The contracting officer found, however, that there was 
“little or none of the required excavation cor the. canal” that could be. 
classified as rock excavation, and that it was only in short reaches along 
the sides of the overflow control structure and at some points under ~ 
the cutoff walls where the required excavation extended. several feet 
beyond. the limits of the excavation ofthe canal as. originally. con- 
structed that rock was encountered which could not be removed until 
- loosened by blasting.” 
The specifications on which the conixactor bid éalled for “Rixcava- 
tion, all classes.” This, in itself, indicated that the contractor would 
be required to remove whatever material would be encountered, even 
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though it included at iene some vod In addition, paragraph. 38 of 
the specifications included the statement: “Materials excavated will 
not be classified for payment.” Furthermore, the same paragraph 
indicated that some rock excavation was to be expected by defining 
both “Rock excavation” and “Common excavation,” as follows: 

- Rock excavation.-Rock excavation. includes all solid rock in place which 
cannot be removed until loosened by blasting, barring, or wedging, and all boulders 

_ or detached pieces of solid rock more than 1 cubie yard in volume. Solid rock 
’ under this class, as distinguished from soft or disintegrated rock under common 
excavation, which ‘also required blasting: before removal, is defined as sound rock 
of such hardness and texture that cannot be loosened or: broken down by hand- » 
drifting picks. No material, except boulders or detached pieces of solid rock, 
will be classified as rock excavation, which is not actually loosened by blasting 

: before removal, ‘unless blasting is prohibited and barring, wedging; or similar 

' methods are prescribed by written order of the contracting officer. 

-Common exeayation—Common excavation includes all material other than 
rock excavation; including, but not restricted. to, earth, gravel, and also’ such 
hard and .compact material as hardpan, cemented. gravel, and soft. or disinte- 
Srated rock, which cannot. be removed efficiently by excavating machinery until © 
loosened by blasting; also all boulders or detached pieces ob solid rock not etceed: 
ing 1 cubic yard in volume, ; 

_. That some rock excavation might well be involved was-also indicated 
-by.a number of provisions in paragraph 39 of the specifications. It - 
stated that “The item of the schedule for excavation includes all of the 
required excavation * * * .” Jtalso stated that , except as provided | 
in the drawings for the overflow structure, “excavation of common ma- 
terial, will be made to 12 inches below the neat lines of the under side of 
the concrete, and in.excavation of rock material the foundation shall be 
excavated so that there will be not less than 6 inches between rock 
points and the under side of the concrete and with an average depth 
of: approximately. 12 inches outside the under side of the concrete. In 
the excavation of rock material or of hard arid compact material which 
cannot be removed efficiently by excavating machinery, until loosened 
by blasting, special care shall be taken to prevent overbreakage outside 
of the limits to which measurement for payment is made.” In the 
provision for measurement for payment in this paragraph, it was 
stated that at the vertical walls “excavation will be measured to lateral 

dimensions 1 foot outside the foundations of the structure, and to 
slopes of 1 to,1in common material and 14 to 1 in rock material. it Fi- 
nally, in the provision for “Payment for excavation, all classes,” in 
this paragraph, it'was stated that the fe price bid for this work “shall 
include the costs of blasting orripping * *°* .” 

In addition to the specifications, themselves, the sonbrietér was sup-. 
plied with three drawings that.contained references to rock, . The 
drawing listed in the specifications ‘under No. 4, which depicts | the 
overflow control structure, had a reference to rock i in the notes to the 
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as The drawings listed i in ‘the specifications under Nos. 6 ‘and 8, 
which were included in the specifications under the Terteling contract 
‘but’ were. reproduced i in the specifications under the Shilling contract, 
forthe information of the contractor, also indicated. rock. Drawing 
No. 6 showed lining detail applicable to. rock excavation, while even, 
more significantly, the longitudinal section of Drawing No. 8, showing 
the entire chute section as constructed by Terteling from station 
88+75° to beyond : station. 91+04, has a dotted line labeled “Probable. 
rock line” running the entire Jeneth. of the section at.a level consider- 
ably above the excavation-performed by the present contractor. ae 

The “changed conditions” article of revised U. 8. Standard. Form 
No. 23, which.i is article 4, provides: 


. Should: the. contractor encounter, ‘or. the. Government discover, -Guvirige''t the 
progress: of the work subsurface and/or. latent conditions at the site materially 


differing from those shown on the drawings. or ‘indicated. in the specifications, or. 


unknown conditions of an unusual nature differing ‘materially from those ordi. 
narily encountered and generally recognized as inhering in work of the character 
provided for in the plans and specifications, the attention: of the contracting. 
- officer shall be, called immediately to .such conditions before they are. disturbed.. 
The contracting: officer ‘shall : ‘thereupon promptly investigate the conditions, . and 
if he finds that they do so Inaterially differ the contract shall, with the written 
approval of the head’ ‘of the department. or ‘his duly authorized representative, 


be. modified to provide for any: increase or decrgnee of cost and/or ainereire in 


_time resulting: from such. conditions. Pelee ah fat ti. elguttsl 


In view of the provisions of the apesifications and drawings, pliinly: 
indicating that some rock excavation was to be expected) it is patent 
that the contractor cannot ‘assert thatit had encountered. subsurface 
_ or latent conditions at the site “materially differing from those shown: 
on the drawings or indicated in the specifications * *-*.” Indeed, the 
case of the contractor is not really based on such a contention, ‘but 
rather on the theory that it encountered “unknown conditions of an 
unusual nature differing materially from those ordinarily encountered © 
and generally recognized as inhering in work of the character provided - 
_. for in the'plans and specifications, ”. But conditions cannot be said to 

be “unknown” within the meaning of article 4 when they: are foresee- 
able or-ascertainable with the exercise of ordinary prudence, nor can 
Gonditions be said to be “unusual” within the meaning of the same . 
article unless they turn out to be substantially worse than might rea- 
, sonably be anticipated under the circumstances of the case. 

The contractor appears to have been almost determined to ignore all 
circumstances indicating that large quantities of rock might be encoun- 
tered in the course of the excavation. Lloyd D. Shilling, its:chief — 

* officer, testified in detail concerning these circumstances. It: appears 
. that after receiving the invitation to bid he made a trip to investigate 
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the site of the work and was taken. around by.C. H. J ackson, the Chief 
-of the Civil and Structural Section of the Bureau of Reclamation 
Office that was involved. In his examination of the site, Shilling no- 
ticed that—to use his.own words—“This entire feeder canal was, in 
effect, running down through a channel between rock outcroppings 
_*% # ”. (Tr, p. 5.) He, therefore, asked Jackson whether in his 
opinion they would encounter rock in the excavation but the latter 
‘stated that he was not familiar enough with the project to express an 
opinion, and suggested to Shilling that he contact Pat O’Donnell, who 
had been field engineer in charge of operations 1 under the Terteling 
contract. 
- ~ Shilling went back to his office in Moses Lake and éalephined to 
O’Donnell, who was then located at Palisades, Idaho. .O’Donnell, as 
-well as Shilling, testified concerning this conversation... Shilling testi- 
fied that O’Donnell told him that when he was on the Terteling job 
“they had encountered clay, silt, and scattered boulders” (Tr., p. 5), 
which, Shilling assumed, did not exceed a cubic yard in volume. But 
O’Donnell. testified that he had told Shilling that:the excavation of 
‘the Feeder Canal “had been quite a messy job. The geology had 
varied considerably from area to area and that he should try to get 
_ hold of the North Dam Completion Report and if that were not avail- 
able that he get pictures from the Photo Lab.” (Tr., p. 48.) O’Don- — 
nell also testified that he told Shilling that “as I remembered it we 
had encountered a considerable number of large boulders immediately 
below the check. These boulders had sand and gravel interspersed 
there between the boulders and we had shot the boulders and even 
shot below grade.” (Tr., p. 48.) There is also in. evidence a memo- 
randum dated August 8, 1954, in which O’Donnell stated that he told 
- Shilling that “in excavating the area-in the vicinity of the check 
structure and for some distance downstream, we had encountered a 
series of large boulders interspersed: with pockets of clay, sand. and 
gravel. The large boulders required shooting and were excavated 
below grade as was the clay, sand and gravel. I told him that the 
original excavation was rather a difficult. job.” In the same memo- 
- randum O’Donnell stated also that he had suggested to Mr..Shilling 
that he ask Mr. Jackson to obtain “The North Dam Completion Report 
' in which could be found a very good picture of the canal excavation 
-in that area.” In view of the confirmation of O’Donnell’s testimony, 
by this-written record, the Board is constrained to find that the con-. 
tractor was warned by O’Donnell that large boulders had been en- 
countered in‘ the excavation under the Terteling contract, and also . 
that the contractor had notice of the North Dam Completion Report. . 
Although. Shilling testified. that he did not Fomember whether O’Don- . 
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: nell. had grieconed: the North Dam Goinpletion Report, he conceded 
.. that.he may have done so (Tr.,p.19).. - 

After. talking to’ O’Donnell, Shilling called the ichrats office of 
the Bureau of Reclamation; and asked to speak to one of the geologists: 
there. Although: he could not identify the geologist to whom he 
spoke, he. testified on direct examination that the geologist informed 
him that while there were “some floaters nearby,” there -would not 
be-any solid rock (Tr., p..6). On cross-examination, he testified that 
the geologist told him that “in that area adjacent to the work they had 
~ what was known.as basalt floaters which: he went. on :to describe 
were masses of basalt rock that had drifted in with the ice flow.” 

(Tr., p17.) Shilling did not deduce from the presence of the basalt 


floaters in a glaciated area that they might be encountered ‘under, 


as well as above,.the surface of the eran: He obtained five photo- 
_ graphs from the Ephrata: office of the Bureau of Reclamation (Ap-: 
pellant’s Exhibits 1 to 5); which satisfied him that he would not: en- 
counter rock in the area of the excavation because of the nature of 
the, material which they showed (Tr., p. 6). But he conceded on 
cross-examination that’ this material did not appear to be natural — 
material but material that had been brought in (Tr., p. 30). Thus, 
the material would not reveal the natural conditions which had been 


_ found in the previous excavation. 


This appears to have been the extent of the investigation made ay 
- Shilling. Although he knew, of course, of the Terteling contract, and 
the: feeder canal had been constructed quite receritly, he caniteded ae 
no further curiosity. He was personnally acquainted with a Rebin 
Dixon, who worked for. Terteling, and he ‘did, to be sure, contact him 
after talking to O’Donnell and the geologist but Dixon did not hap- 
pen to know who the Superintendent had been on the Terteling job, 
and Shilling decided-to make no further efforts to find out. Indeed, 
he overlooked many more sources of information than he éxplored. 
He:conceded that he had had considerable experience performing work 
for.the Bureau of Reclamation, and that he would assume that cross 
sections of the material excavated under the Terteling contract would 
be available in the Bureau files but since he was satisfied that. they 
would not.show any rock, he apparently: saw no point in: looking at. 
them (Tr., p..17). He also-did not inquire whether under the Tertel-. 
ing contract the excavation had been classified for. payment as rock 
(Er., p. 17). Moreover, he did not even attempt to secure a copy of. 
the North Dam Completion Report. 
The exact title of this report is “Final Gonstinction Report: on 
North ‘Coulee Dam Feeder Canal and Clearing of the Equalizing 
Reservoir.” It: was prepared under the direction -of Bert. A: Hall): 
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’ Assistant Supervising Engineer, and ears the date 1952. It aa 
of 442 pages; including: 59 photographic plates, and: 44 engineering: 
drawings. It describes all the work done on ‘the Feeder: Canal, :in- 
-éluding the ‘work done under. the Terteling. contract... If the con- 
‘tractor’ s chief officer had examined this report, he could. hardly have 
come to the conclusion which he reached that he would not encounter 
appreciable quantities of solid rock. Thus, i in :-Part I of the: se te 
headed “General,” on page 29, it is stated : Pe BE on 
For the first. 3,500 feet, the canal is cut through granite. From station 
85-100 to about: station 54-+-00, it passes principally through ‘Latah sediments. 
From stations. 54++00-to the: end’ of the canal,. station .98-+-00,. the, geological .con- 
ditions are variable.. Here, the. canal. was. excavated ‘through an area, which 
. had been subjected to sliding in the post-glacial period, consequently, the bedded 
‘lay and shale formations are somewhat disturbed: Many of the large basalt 
boulders in the area were detached from the main basalt ridge. to the right and 
Above the canal. They: have moved downhill, sliding on the: slick clays, and are 
‘at present resting on or embedded in these: clays:and shales. Because of the 
unstable foundation conditions, the canal was, redesigned to provide a. cut- 
“ and-cover conduit. between stations 544-00 and 75-100, the most: dangergus part 


of the section. 

Thus, £00, in Table XI, entitled “Location and Types of Materials 
Encountered During Excavation of Common Materials in the Feeder 
Canal,” which appears on. page 130 of the report, the material between 
stations 52+00 and 98+00 is described i in the column headed “Re- ; 


marks,” as follows: 
- ‘The relationship of tigtertale in this: gection: is } very ‘Gece “trhe mates 
rials of later origin than the shales are inter-mingled.and occur at varying 
depths and relative locations. Large basalt blocks appear, frequently. The un- 
derlying shales are disturbed by slides which occurred in earlier’ times. ; 
On the next page of the report, in part of a section entitled “Rock 
Excavation for Canal and Canal Structures” appears the statement: 
Between stations 85-+-00 and 94-+-00 the rock encountered was basalt 
which oceurred ‘either as boulders or large blocks. |. 
_ W. E. Walcott, one of the Government geologists, who had studied: - 
the geology of the Columbia Basin area, described the geological con- 
ditions which existed there. The contractor emphasizes the opinion _ 
which Walcott expressed. on direct examination that the geological 
‘conditions in the Coulee Dam. area: were so. unusual that a:contractor 
would not expect to encounter boulders embedded. in the sediment. 
which might be as large as big buildings (Tr., p. 67). The context 
- of this statement, however, suggests that the hypothetical contractor 
the witness had in mind was one who-had no knowledge at all of the 
physical conditions at the site, rather than one who had obtained 
_ through visual inspection at least some familiarity with the surface 
- formations around’and. about the site. Moreover, Walcott also. ex- 
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prea the. opinion, both on direct examination. and on ‘eross- examni- 
nation, that the outcroppings of large ‘rocks in the. area would prob-. 
‘ably. cause a. contractor. to. suspect, the presence of massive rocks’ 
underneath the surface (Tr. ., pp. 66, 69 and 70). ‘These latter state- = 


ments are more pertinent to the instant appeal than the opinion first. 
expressed by. the witness on his diréct examination, since the question 


at issue is not what a contractor might generally expect to encounter, 
but what.the particular contractor in this case should have expected 
to encounter. in the particular circumstances which ‘confronted him, 
and in the light of the knowledge which he possessed or could readily, 
have-obtained. 

Ignoring all warnings, the contractor bid. the extraordinarily low 


- price of 50 cents a cubic yard for “excavation, all classes.” The 


next lowest bidder bid $2 a cubic yard, while two of the bidders. went. . 
as high as $5 a cubic yard. The Bureau of Reclamation’s own esti- . 
mate was $2.50.a cubic yard. Indeed, the Shilling bid was considered _ 
by the Bureau to be so low that the contractor was asked to-verify 
_ the bid, and did so. It is apparent that neither the other bidders nor 

_ the Bureau shared the confidence of Shilling that only a very small 
amount of rock excavation would have to be: performed. Tt was 
based, apparently, not only on the results of his investigations but 
‘also upon the wholly unwarranted assumption that since the unit of 


the schedule for excavation was unclassified, it must necessarily em- 


brace only a negligible amount of rock. The. real reason for not - 


classifying the excavation was explained by D. D. Johnson,.a Bureau * 


of Reclamation employee who was concerned in the preparation of the 
specifications. He testified that the specifications provided for un- 


~~ classified excavation because sufficient information to indicate even’ 


approximately the quantity of rock that might be encountered was 
not available. While it was known that there was rock in the area, - 
it-.had been overshot by Terteling to a depth not known. As a result 
it was not possible to hazard even a reasonable guess as to the amount. 
of solid rock that would have to be excavated. 

In so far as the quantitative factor is involved in the application of 


> the “changed conditions” article of the contract, the Board cannot 


find, moreover, that the contractor encountered far more rock excava- 
tion than it should reasonably have anticipated from information 
which was available. The testimony is conflicting with respect to 
the amount of ‘rock encountered, and: consists entirely of opinions: - 
- and i impressions of the witnesses, s so that no more than a rough guess 
can be made. 
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Shilling himself testified on diréct examination that some rock in 
: the form of scattered big boulders was encountered for the first few-: 
hundred feet of the excavation, which would be from the check strue-. 
~ ture going downstream, but that the further the excavation proceeded 
towards the outlet end, the more solid the rock and the larger the 
_ boulders became. ‘Generally speaking, he stated that “over about 75 
percent of the area was rock but. the last 50 percent of the area was 
underlaid almost.completely by rock,” (Tr., pp. 8-9) and that it had to 
be loosened by ripping and thé use of drift picks and pavement: 
breakers (Tr., p. 9). On cross-examination, he stated that in his - 
opinion approximately 30 to 40 percent of the top 18 inches of the 
excavation in the first 800 feet from the check structure would have. 
been classified as rock within the meaning of the specifications (Tr., 
_ pp. 20, 27). He testified also that before bidding he had: estimated 
that about.5 percent of the total excavation would be rock (Tr., p..23). 
- However, V. J. Peterson, the Resident Engineer, testified that in’ 
the canal proper from the check structure to station 89+00,.the be- 
ginning of the overflow structure, there was little excavation that in 
his opinion could be classified as rock (Tr., p. 54). Moreover, Jack 
_ Groom, the contractor’s own superintendent on the excavation job, 
testified that all the rock encountered in approximately: the first 850 
~ feet of the excavation from the check structure, which would be ap-. 
proximately at the overflow structure, could be removed pretty suc- 
cessfully by ripping, apart from one boulder (Tr., pp. 13 and 16). 
There is also peidanes that the ripper which would have been. used to. 
loosen the material upstream from the overflow structure was not 
even brought on the job until December 28, 1953, and that the excava- 
- tion was started on November 30, 1953, and completed on J January 6, 
1954, to station 89 +00, 

C. i Jackson, the Chief of the Civil and Structural Section testi- 
fied that less than 10 percent of the excavation below the'lining of the 
canal (exclusive of the two feet.of excavation for the trenches) would. 
have been classified as rock (Tr., pp. 48-44). Peterson testified that 
the percentage of rock encountered from the beginning of the over- 
flow structure to the end of the excavation was approximately 10 
percent (Tr., p. 60). Frank Whalen, who was the inspector on the 
job, testified that drift picks and concrete breakers, which he would 
‘regard as methods of rock excavation, were not used more than. 10 
percent of the time in the excavation from the check structure to 
station 89+00. He also testified that most: of the rock was encoun- 
tered in the cutoff walls and the wing walls, which would be between’ 
station 89-+00 and the chute, but, nevertheless, that “there was about 
the same amount of rock below the overflow structure as there was 
above it” (Tr., p.63). 
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The Board ‘ices not doubt. that the contractor encountered Sone 
some reaches of the canal boulders or rocks “the size of haystacks or 
houses” (Tr., p. 29). But, since it was not required to remove these. 
formations but only to excavate to the specified depths, their presence 
does not in itself indicate the amount of the rock excavation. . While 
the Board does not believe that any of the witnesses were deliberately 
exaggerating or minimizing the quantity of rock in the excavation, the 
variances in their estimates may, perhaps, be accounted for by dif- 
ferences in their conceptions of what constituted rock excavation. - 
Shilling doubtless regarded as rock excavation any material that had 
to be subjected to ripping, or breaking, while the Bureau engineers 
doubtless took into consideration the more restrictive definition of rock 
excavation contained in the specifications. There were also doubtless 
differences of opinion concerning the extent to which the rock that was” 
present had already been shattered in the course of the Terteling - 
excavation, Considering that the burden of proof rests upon the 
contractor, the Board must conclude that it has not shown that the. 
amounts of rock encountered were “unknown conditions of an unusual 
nature” within the meaning of article 4 of the contract. 


_ The Government also contends that the contractor engaged in con-. ~ 
-duct which in effect amounted to an admission that it had not encoun-. 


tered changed conditions within the meaning of this article of the ; 
contract. It points to several circumstances i in support of this conten- 
tion. After the bid opening, the contractor experienced difficulty in 
securing a performance bond because its bid had been so low in 
comparison with the other bids. In order to satisfy the bonding com- 
pany that-it could successfully perform the contract, it-obtained from 
Peterson cross sections of the Terteling job in order to determine where. 
rock might be encountered (Tr., pp. 7,21). Counsel stipulated at the 
- hearing that these cross sections showed that. between the check struc- 
ture and the overflow structure at station 89+00 approximately 55 


percent of the excavation of the canal floor was classified as rock (Tr., © 


p. 60). At this point: the contractor made no contention that it had 
encountered a changed condition. On. the contrary, it employed a. . 
consulting engineer to remove the qualms of the bonding company, 
and eventually succeeded in securing a performance bond. 5 
Tt also appears that: when much later trouble was experienced in 
constructing trenches for drains: underneath the canal floor due to the _ 
fact that the broken condition of the rock made it difficult to hold the. 
slopes of the trenches, the contractor agreed to “excavate the entire: 
bottom of the canal flat-to the bottom of the trenches” (Tr., p. 25) , and. 
refill the excavation with selected material. The contractor agreed: 
to do the additional excavation involved i in. this procedure at its bid, 
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price of 50 cents a cubic yard, although: this meant additional excaya- 
tion involving the removal of the material between the’ trenches, 
which might require more ‘excavation in unbroken To than, would 
otherwise have been 1 necessary. 

Shilling explained in his testimony that he had.no alternative but 
to proceed with the performance of the contract, notwithstanding — 
what the cross sections of the ‘Terteling contract showed, ‘since the 
award had already beer made, and he still hoped that the rock’ would 
be found to be in a shattered condition (Tr., p. 22). Similarly, he 
explained that in making the agreement for the construction of the 


a trenches for the drains, he was presented with a choice between evils. 


Tt ‘was easier to do the excavation at the bid price than to make the 
berm stand between the trenches (Tr., p. 26). “Doubtless both of these 
explanations are valid, as far as they go, and the Board cannot regard 
the conduct of the contractor in either case as tantamount to admis- 
sions. Nevertheless, it considerably ‘weakens the contractor’s case. 
- Apparently, it did not assert a claim for additional compensation i im- 
~ mediately upon discovery of the cross sections. It did so only’ “during 
‘the progress of the work” (Tr., p. 22). Its explanation of its agree-. 
ment in connection with the construction of the trenches for the drains 
is particularly. unsatisfactory, since it was not barred in this instance 


'. from at least requesting additional comperisation for the more difficult. a 


excavation. a 

In its” interlocutory decision, the Board: merely sess ehicaa that: 
under the decisions in the Loftis and Shepherd cases, the possibility 
of recovery. existed by virtue of the provisions of the “changed con- 
ditions” article, so that a motion to dismiss should not be granted, In 
. view of the testimony subsequently adduced at thé hearing, it is clear, 
however, that these cases are not. controlling. While both of these 
_ eases involved specifications providing for unclassified excavation, 
the provisions of the specifications did not in themselves warn the 
. contractor of the type of materials actually encountered, nor did the 
-contractors in these cases have any information, or sources of infor- 
mation, from which they could readily have ascertained the conditions 
which they would actually encounter. Opportunities to visit the site, 
and the availability of tests of subsurface materials by methods which 
could not be absolutely reliable are not to be compared to the cer- 
tainties which existed in the present case by virtue of a previous ex- 
cavation so. recently performed. While the Court of Claims has em- 
phasized that. the limiting provisions of specifications must be read: 
in the light of the “changed conditions” article, so that effect will be 
given to all the ] provisions of the contract, the Board does not believe: 
that: the Court intends: that, the article be made the Achilles Bee! of 
every construction contract. 
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“The: Board has Téachod its negative conclusion i in. hg present case 
with regret. The Government states that the work performed, which 
was of a critical nature, was very ‘satisfactory, and that it found the 
contractor very cooperative. The losses. which were doubtless sus- 
tained by the contractor were, however, due to its extremely low bid 
and its own errors and inattention, and these are factors which the: 
Board may not properly take into account. While the Court of 
Claims has.emphasized that one of the purposes of the “changed con- 
ditions” article is to induce contractors to make low bids by eliminating 
unknown conditions and contingencies,? it was certainly not intended - 
to encourage prodigal bidding, in the face of readily ascertainable 
conditions, 

- Therefore, pursuant. to the authority. deleontad to the Board of 
Contract Appeals by the Secretary of the Interior (sec. 24, Order No. 
2509, as amended; 19 F.R. 9428), the findings and decision of the 
contracting officer are affirmed and. the ‘appes of: the contractor. is 
, dismissed. 

-. 'Trmopors. H. Haas, Chairman. ° 
- Wiii1am Sracra, ‘Member. 
Horpare J. ‘Stavenrer, u ember, 
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Alaska: “Headquarters Sites 


An Alaska’ headquarters ‘site application will! be rejected ‘where the applicant 
igs not engaged on his own behalf in trade, manufacture, or other productive — 

. industry and relies: solely upon his employment as a:construction engineer, 
land ‘surveyor,.and draftsman by the United States Air Force to meet. the 
, Tequiremenis for a: headquarters Site. | 


Alaska: Headquarters Sites”: 


The first proviso: to section’ ‘10 of the act of May-i4, 1898, ‘applies to aaa 

~ exclusive. classes: of: persons : those who:.are employed by others engaged: in. 

«. trade, manufacture, or other, productive industry, and ‘those who are not.so 

. employed. but are. engaged on: their own behalt : in’ “trade, manufacture, or. 
other productive industry. : 


Alaska: Headquarters Sites. ; 
One who: is employed by the United States Air. Force does not come within : 
. ‘the eategory.of persons “employed by citizens: of the. United States, associa. : 


“8 Bea Hirsch y. ‘United States, 94 ct ci: “602, 638 (1941) 3 F The Arundét Corp. Ve ‘United : 
States, 103. Ct. Cl: 688,' 711, (1945); Chernus. v. United. States, 110 Ct.'Cl..264, 267. oe Han 
Joseph Meltzer, Inc. v. United States, 111 Ct. Cl. B89, 481 (1948), : . 
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tions of ‘such. citizens, or “by eieataciG organized under the laws of the: : 
United States, or of any State or PeEELOEY: ” : 


APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


Willis Hight Morris has appealed to the Secretary of the Interior 
from a decision of the Director of the Bureau of Land Management 
dated September 1, 1955, which affirmed the decision of the manager. . 
of the Anchorage land office dated October 7, 1954, rejecting his appli- 
cation for a headquarters site filed under the first. proviso to-section . 
10 of the act of May 14, 1898 (48 U. S. C., 1952 ed., sec. 461). The: 
application was filed on J une 29,1950. 

The first proviso was added by. the act of March 3, 1927 (44 Stat. 
1364). Itreadsin pertinent part.as follows: © 

Provided, That any citizen of the United States * * * eumploged by citizens. 
of. the United States, associations of such citizens, or by corporations organized 


under the laws of the United States, or of any State or Territory, whose em- 
ployer is engaged in trade, manufacture, or other productive industry, and 


any citizen *. * * who is himself engaged in trade, manufacture, or’ other 
productive industry may purchase one claim, not exceeding five acres, of unre- 
served public lands * 8 * in Alaska, as a homestead or headquarters * * *, 


— In his. application filed June 29, 1950, the appellant stated that | 
the nature of the trade, business or productive: industry in which he or» 


“. his employer was engaged was “Cabin, boat and motor rentals for 


sportsmen.” He also stated that -he had erected a 16’ x 16’ cabin on 
the land, and that he had occupied the land since March 6, 1950. ‘Later, 
on’ October 25, 1951, he submitted ‘a detailed desenpuen of his rental 
business, indicating it had been limited to friends.and relatives, and 
stated that he had obtained. an elashan Business license for his rental 
business. 

* On January 8, 1952, the manager cof this Anchorage land oflice 
rejected his: application on the ground that the applicant.had not 
actually utilized the land for business purposes, that he had used the 
land primarily for the personal recreation and ‘pleasure of his relatives 
and -friends. Mr.. Morris appealed: to the Director, claiming: -he 
was engaged in business on the land. The Assistant Director of the 
Bureau of Land Management affirmed the manager’s decision where- 
upon Mr, Morris appealed to the Secretary. However, his appeal was 
late and was dismissed (Willis H. Morris, A-26783 (November 12, 
1953)). On the same date, the Acting Solicitor, taking ‘note: of. the 
statements in the Bureaw’s decisions that the first. proviso: of section 
10 requires an applicant’s business to be conducted on the land applied 
for, held that this interpretation.was erroneous. (Solicitor’s opinion, 
M-36187, Nov. 12, 1953). He also gee that the Bureau reopen: 
the case in the light of the opinion. ; 
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“On October 1, 1954, the manager again rejected Mr. Morris’ apple oe 


cation, stating that he had been employed as an engineer for the United 
States Air Force, Air Installations, Elmendorf Air Force Base, 
for the last 12 years; that his employer was not engaged in trade, 
manufacture, or other productive industry; and. that it had already 
been held that the applicant did not conduct a business on the land. - 
Mr. Morris appealed to the Director, claiming that he is a construc-. 


tion engineer, land surveyor, and draftsman and consequently engaged _ 


in a productive industry. He also claimed that the Air Installations 
branch of the United States Air Force is engaged in productive 
industry. 

In his decision which is the subject to this appeal, the Director held 
that there was no evidence in the record to show that the appellant 
had utilized the land applied for as a homesite or headquarters in 
connection with his trade or business, and that the. United States 
Air Force, being a governmental agency, is not engaged in trade, 
manufacturing, or other productive industry within the meaning of the. 
first. proviso to section 10. 

. The appellant reiterates in his present bees that he is rere in 
productive industry. because he is a construction engineer, land sur- 
_-veyor, and draftsman: and that his employer is also engaged.in pro- » 


ductive industry. He has abandoned his earlier contention that he - a 


operated a rental business in connection with the.tract applied for. 

The first proviso to.section 10 applies to two classes of persons: (Z) 
any citizen who is employed by other citizens, associations, or corpora- 
tions and whose employer is engaged in’ trade, manufacture, or other 
' productive industry, and (2) any citizen who is himself engaged in 
trade, manufacture, or other. productive industry.. The appellant 
‘assumes, without discussion, that these categories are mutually inclu- 
sive, i. e., that.one whois employed by another can still be considered to 
be engaged himself in trade, manufacture, or other productive industry. — 
by reason of such employment. . I do not believe that either the words 
or the legislative history of the proviso warrants. this interpr etation. 
With respect to persons in the second category, the proviso states “any 
citizen °*: *: * who ds Aémself engaged” in trade; etc. [Italics 
added.] Following as it does the clause defining persons in the first 
category. as petsons who are’ employed ‘by others, the language just 
quoted seems clearly to refer only:to -persons who. are in business:on 
their own behalf and not to persons whose only claim to being engaged 
in trade, etc., derives from their being employed by chnors who are so - 
engaged. 

“The legislative history of the proviso, which is set forth in some 
detail in the Acting Solicitor’s opinion of November 12, 1953, supra, 
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bears this out. Tt shows that the proviso had its origin in a memo- 
~randum of December 1, 1925, from First Assistant Secretary of the 
Interior Finney to the Board of Appeals of this Department in which 
~ he asked whether section 10.of the act of May 14, 1898, was sufficient to 
cover the following described situation or ghather an amendment was 
necessary : : 

- The Department of Agriculture: advises me that there are many individuals, 
‘usually of Scandinavian descent, who are located on public or national forest 
lands in Alaska, and who. are either employed in canneries, sawmills, and other 
corporate enterprises, or who are themselves engaged in fishing, mining, or other 

- industries as individuals. These people would like to be able to ‘acquire patents 


> to small tracts oF land for their homes and headquarters, ranging, say, from one 


> acreup *. # -. [Italies added.] 


Mr. Newman of the Board of Appeals replied on the same day that 
additional legislation was necessary and suggested a proviso which is © 


‘identical with the proviso added by the 1927 act so far as the relevant 


language is. concerned. The proviso was in fact recommended to 
the Congress for enactment by the Secretary of the Interior and the 
Acting Secretary of Agriculture in a joint letter of January 25, 1926. 
- This legislative history shows without much question that the pro- 
-yiso in question was intended to apply to mutually exclusive classes 
. of persons: (Z) those who are employed by others engaged in ‘trade, 
- manufacture, and other productive industry, and (2) those who are not 
so employed but who are engaged on their own behalf in trade, m manu- 
facture, or other productive industry. 
-In‘adopting this interpretation of the proviso, I do not intend. to 
held. that-a.person who is employed by another is barred by reason of 
such:employment from qualifying as‘an applicant within the second 
category if he, separate. and apart from his employment, is engaged. 
on his own in trade, manufacture, or other productive industry. How- 
ever, in order to entitle such an applicant to a headquarters site or _ 
- homesite, such self-employment must meet the same tests as the self-. 
employment of an applicant for a homesite or headquarters site who 
is not employed by another. . In the present proceéding, the appellant 
is resting his entire case on his employment by the Air Force as a | 
construction engineer, Jand BUFVeY OF; and draftsman’ ‘and not on any 
self-employment: .: 

The appellant cites, in: sapport of ie postion: the nllawanes by the 
Bureau of Land Management of an application. filed by Charles B, 
Abbott under. the’ first proviso to section 10. This application . 
-. (Anchorage 011602) was allowed and patent. issued on a showing-that 
Mr. Abbott operated a map making business and that he hada draft- 
ing studio on the land applied for which he used.in his:business. Mr. 
Abbott, being self-employed, came within the second class of persons 
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referred to in the proviso: “The appellant, on the other one must st At 
himself in the first class of persons described. in the proviso. 
In doing so, however, he is met at the outset with an insurmountable: 
obstacle. The first category of persons referred to are persons who 
‘are “employed by citizens of the United States, associations of such 
citizens, or by corporations organized under the laws of the United ‘ 
States, or of any State or Territory.” The United States Air Force 
‘does not fit into any of these classes of employers. It has been held 


< that the phrase “citizen of the United States,” as used in section 9 ofthe .. = 


Shipping Act of 1916, does not include the United States. United 
States v. Tanker Lake George et al. 128 BF. CUE: 216 (D. — Del. ce) 
‘The court said in that case: ee 3 
“Citizen” as such is.not ‘defined i in the Act. Its ordinarily understood meaning | 
‘must thus. be taken. In common usage, the term does not include the sovereign 


_ itself, which, a at: least, can hardly. be termed a citizen of itself. (RP. 
223.) 


- Although this statement’ was directed to an interpretation of the 


particular statute under consideration in that case, there is nothing 
in the legislative history of the first: proviso to section 10 to suggest 


"that Congress had in mind that the proviso would’ apply to persons — a 


employed by. the United States or by any'governmental agency of the . 
‘United States. Thus there is no sound or reasonable basis for strain- 
“ing the interpretation of the words “citizens of the United States” or . 
“associations of such citizens” to include the United States Air Force. 


_ . Of course, the Air Force is not-a corporation organized: under the 


laws of the United States. 
‘This makes it unnecessary to determine whether the United’ ‘States 
‘Ade Force, as the employer of the appellant, i is engaged , in trade, 
manufacture, or other productive industry. 


Inasmuch as it appears that the appellant’ does not afuality under 


the first proviso to section 10 of the act of May 14, 1898, his: appli-. 
- cation was properly rejected. 
Therefore, pursuant to the authority delegated to the Solicitor. by 
the Secretary of the Interior (sec. 23, Order No. 2509, as revised; 17 © 
¥. R. 6794), the decision of the Director, Bureau of’ Land Manage- 
tment, is affirmed.’ 
- Epmonp T. Farry, 
~ Deputy Solicitor. ° 
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JOYCE A. “CABOT 
ALLEN B. CABOT: 
WALTER G. DAVIS ET AL. 


A-27270. 4 ae 
Decided May 7, 1956 
Oil and Gas Leases : Lands Subject to—Oil and Gas Leases : Applications , 


Lands included within an outstanding oil and gas lease, whether such lease is 
void, voidable, or valid, are not available for leasing and applications filed — 
for such lands must be rejected. 


Oil and Gas Leases: Generally — 


An applicant who furnishes the Department with information which. leads to 
the cancellation of an outstanding oil and gas lease does not thereby acquire - 
a preference right to a lease when the land becomes available for: leasing. 


APPEAL ‘FROM THE BUREAU OF LAND MANAGEMENT 


. Joyce A. Cabot and Allen B. Cabot have appealed to the Secretary 
of the Interior from a decision dated August 29, 1955, of the Acting 
Director of the Bureau of Land Management, affirming the rejection 
- by the acting manager of the Cheyenne land and survey office of. 15 
noncompetitive offers to lease for oil and gas. Twelve of the offers, — 
‘Wyoming 021414021425, inclusive, were filed by Joyce A. Cabot, 


~ and three, Wyoming 021410-021412, mnchasty es: were filed . by. Allen 


 B. Cabot. 

It appears that all of the ands applied for by the appellants 7 were 
‘covered by one or more of 21 outstanding oil and gas leases at. the 
time: their: offers were filed.. The appellants allege that these. 21: leases 
and others were held by Walter G. Davis, either directly. or indirectly, 
under a fraudulent scheme to violate the acreage limitation provisions . 
_ of section 27 of the Mineral Leasing Act, as neue’ (30 U.S, <5 
1952 ed.; sec. 184). ; 

‘The Department has long followed the rule that offers for oil, and 
gas. leases filed for: lands- included: in. an outstanding lease: must: be 
rejected. Martin Judge, 49 L. D. 171 (1922); Sam Unruh, A-26808 
(October 21, 1953)... This rule applies either where the application/is 
filed after the conflicting permit or lease has been canceled but: before 
the notation of the cancellation has been made on the tract: books or 
where the application i is filed prior to the cancellation or relinquish- 
~ ment of the outstanding lease. 2. A. Vaughey, 63 I. D. 85 (1956) ; 
Monson v. Sawyer, 50 L. D. 395 (1924) ; Sam Unruh, supra; George. B. 
ff riden, A-26402 (October 8, 1952). 

“4 The acreage limitation for oil and gas leases: was increased teem the 15,360 acres fixed 


by the act-of June 8, 1948. (62. Stat. 289, 291), to 46,080 acres by the act of August 2, 
1954 (68 Stat. 648). 
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“The appellants, however, contend ‘that if the conflicting 1 jaune are 
- held as part of a fraudulent scheme to violate the acreage limitations, 
. the leases are void ab znztio and the rule:should not anply because a 
-void lease cannot have a segregative effect. 

In Hodges v. Colcord, 193 U. S. 192 (1904), the Supreme. Court, in 
considering the segregative effect of a void entry, held that a prima 
facie valid entry, though void and ineffectual to vest any rights in the 
entryman, segregates the land from the public domain and prevents 
the initiation of rights by another person until it has been set aside 
and removed from the records of the land office. . 

In similar situations arising under the coal land entry laws (30 
U.S. C., 1952 ed., sec. 71 e¢ seg.) the Department has held that despite 
the fact that enfries were made by applicants who conspired to evade 
the acreage limitations of the law, the entries segregated the land they 
covered from other filing until their cancellation was noted on the tract 
books. -Hiram M. Hamilton, 88 L. D. 597 (1910); ef. Thorne et al. 
v. Kirkpatrick et al., 47 LD. 219 (1919). 

Therefore, in the circumstances of this case, whether the outstand: 
ing leases are void or voidable, as far as the appellants are’ concerned, _ 
they are outstanding on the tract books and are of sufficient Fores to, 
pring the Judge rule into play . : 
. Finally, the appellants urged that the rule ought not to be followed 
in’a case in which the outstanding lease was improperly obtained and 
‘that to refuse to follow it in such circumstances would provide: an 
‘effective means of enforcement of the Mineral Leasing Act. 
* Early’ i in the administration of the Mineral Leasing Act, the De- 
partment considered the problem: of whether an application accom: 
' panied by a protest against. an outstanding permit which ultimately 
‘results in its Gandellation i is excepted from the operation of the Judge 
rule or gains a preferred status. The Department decided that the 
rule applied and that such an application acquired io preference r ight. 
Stahl v. Stiffer, 49 L: D. 406 (1923) ; State of New Mewico v. Weed, 49 
—L. D? 580 (1928). While the Department will avail itself of the 
assistance of‘citizens in ‘the disposal of: public lands, it: has determined 
‘that it will not grant a preference right to an applicant who furnishes 
the information leading to the cancellation of an oil and gas lease. 
' Therefore, pursuant to the authority delegated to the Solicitor by 
the Baneay of the Interior tee: 23, Order No. 2509, as revised ; 1 


a ‘aT. the same effect: MeMichaet. ¥. Murphy, 197 wv. 8.304 (1905). Ce. Bunker Hilt é 


Sullivan Mining. ond Concentrating Company v. United States, 226 U. S. 648 (1918);. | 


' “Hastings and. Dakota Railroad Conipany iv: Whitney, 132 U.. 8. 357, 361 (1889) 5 Annie L. 

“Hill v. LN. 8. Williams and. T. C. Liddell. et. al, 59 1. »D. 370, 376 377. (1947) ; ; Lula: T, 
Préssey, 60 I: ‘D: 101 (1947). 

: 23 CR Richardson v. Wilson et-at., 41D. D. 275, QTT (1912). 
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F.R. 6794), the decision of the Acting Director of the Bureau of 

Tend Management i is affirmed. 

ene T. Frarrz, 
ba daa Solicitor. : 


RB. WHITAKER, MRS. JACQUELINE ANDERSON 


A27284 
Decided May 7, 1956 


, oil and Gas Leases: Lands Subject to 
This Department is without authority to issue an 1 ofl and gas ‘lease covering 
ei land already leased for oil and gas purposes under the Mineral Leasing Act. ° 
Oil and Gas Leases: Generally—Oil and Gas Leases: Lands. Subject to— 
Oil and Gas Leases: Cancellation 


Although an oil and gas lease may be a nullity insofar as it purponta ¢ on convey — 

; an interest in oil and gas deposits already under lease, it nevertheless serves 

to segregate the land and makes it unavailable for further leasing until’ such 

time as its revocation is noted on the records of the local land office and an 

_ -oil.and gas lease issued to another for the same land prior to such notation 
must be canceled: 


“APPEAL FROM THE BUREAU OF LAND MANAGEMENT — 


. This is an appeal.to the Secretary of the Interior by R. B. ‘Whitaker _ 
ns rota’ a decision by the Director of the Bureau of Land Management. 
dated October 19, 1955. The Director affirmed a decision by the man- 

ager of the land office at Cheyenne, Wyoming, dated March 23, 1955, 
revoking Mr. Whitaker’s oil and gas lease Wyoming 010204 insofar as 
that lease purported to cover the NY (lots 1 and 2, EYNW14, NE) 
sec. 30, T. 43 N., R. 107 W., 6th P. M., Wyoming. The. Director held, 
also, | that oil and gas lease Wyoming 031810, covering anes same land, 
isa valid lease.. 

Oil and gas | lease Wyoming 07719, covering, among other fends. the 
above described land in sec. 30, was issued to.A. G. McClintock as of 
September 1, 1951, pursuant to the provisions of section 17 of the 


Mineral Leasing Act, as amended (30.U.S. C., 1952 ed., sec. 226).. That. 


Jease was canceled on August 27, 1954, for failure to comply. with the 
terms of the lease, and the notation.of the cancellation of the lease was 
made on the. tract book on the same day.- Meantime, however, and 
while the McClintock lease was still in effect, Mr. Whitaker, on No- 
vember 5, 1951, applied for a lease on the land i in sec. 30 and a lease 
was fasued to him effective as of January 1, 1952.. Thereafter, on 
February 7, 1955, Mrs. J acqueline Anderson: filed an offer, Wyoming 
031810, for ‘a lease on the land in sec. 80. On March 23;'1955, the 
manager advised Mr. Whitaker that a recheck of the record ‘showed 
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that the ‘and j in. sec. 30 was covered by Wicming 07 7 19 at. the. fine 


_ Wyoming 010204 was issued. He therefore revoked Mr. Whitaker’s 


_ lease as to that.land and advised Mr. Whitaker that the action taken: 
would become’ final 30 days after the receipt ‘of the decision by Mr.: 
Whitaker and that a refund of the first.year’s rental on the land elimi-— 
nated from the lease would bemade. Theright of appeal was allowed, . 
However, without waiting for’ Mr. Whitaker to exercise his right of. 
appeal and before the final revocation date set forth in his decision, 
the manager, on April 8,.1955, issued. a lease to Mrs. Anderson, effective, 
as of May 1, 1955. 
The Director held that Mr. . Whitaker’ 8 lease, ‘boar: as it davered the. 
and in see. 30, was a nullity because at the time of its issuance the land’ 
was under lease to Mr. McClintock. He ‘held that since Mrs.. Ander-, 
son’s offer.to lease the land was the. first offer received after the land. 
again became available for leasing, upon the notation of the cancella~ 
tion of. the McClintock lease on the tract book, Mrs. Anderson was: 
entitled to retain her lease. 
In his appeal, Mr. Whitaker concedes that His offer to lease the land: 
should have been rejected because of the outstanding McClintock Jlease.. 
But he contends that since his offer was not refocted and since:he was 


not put on notice as to any defect in his lease until after the land. again 


became available for leasing and until after Mrs. Anderson had filed. 
her offer, he must be considered the first qualified applicant for a lease 
on the land, that he is entitled to retain the land in his lease, and that. 
the land should not have been included in Mrs. Anderson’s lease. 

The first question for consideration is whether the action taken in- 
revoking the Whitaker lease as.to the land in sec. 80 was proper. The: 
fact. that the Whitaker lease, covering’in part land in the then outstand- 
ing McClintock lease, was issued in the first place is apparently attrib-.. 
utable to the failure of the:loca]l land office'to note the issuance of the: 
_ McClintock lease on the proper records. .However regrettable such a: 
failure is, the Department is without authority to issue a lease for. land 
already under lease. As. the Department. held in £. W.. Hagood, 
~ A~26226. (October 5,.1951), also.involving an oil and gas lease — 
had been issued on land already under lease : cae Best oe 

‘In giautine the: [first] lease °-* % + the Secretary of the Interior disposed of 
the:entire oil and gas leasehold in the land involved.. Thus, the ‘subsequent.-lease 
_ purpor ting to:grant a similar interest to the appellant conveyed nothing and the: ‘ 

lease was a nullity. - ; 

The earlier H agood case; 60 TD. 462 (1951), cited by Mr: Whitaker, : 
is not in- point. In that case, Hagood filed an: application for land. 
included in’ the prior application of Richfield. * Hagood’s application : ; 
was is suspended for that’ reason. Later, when a lease was issued to 
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Richfield, “Hagood’s junior application for a lease on the: land was’ 

~ not. rejectad, as it should have been; but remained in a. suspended: 
status. Still later, when Richfield relinquished its’ lease, a lease was. 
issued to Hagood, on the basis.of his.suspended application... In de-. 
termining that there was no sound legal basis for canceling the Ha- 
good lease, the Department noted that the application for a-lease and 
the issuance of the lease had: been-handled in a manner which ‘con- 
travened the established departmental practice. Nevertheless, the 

. Department held that no provision of the Mineral Leasing Act had> . 
been violated. In that case, Hagood’s application to lease was filed’ 
at a time when the land applied for was available for leasing (it was: 
only included ‘ina prior application) and the lease was issued. to. 
Hagood on land then available for leasing (the prior lease had been 
terminated). Here, the Whitaker application was filed for land not. 7 
available for leasing (it was already leased) and the lease was issued -: 
for land not available for leasing (the prior lease was still outstand- 
ing).:- The Department had nothing to convey to Mr. Whitaker at the 
time of Mr. Whitaker’s offer or at the time of the issuance of the lease 
to him. Having conveyed nothing, it was incumbent on the Depart- 
ment to so inform Mr. Whitaker when it discovered. its error rand to 
take corrective action. * 

Therefore, it must be held ‘hat the action taken by the manager in. 
revoking Mr. Whitaker’s lease in part was proper. 

However, the Director’s holding that Mrs. Anderson is entitled a 
retain the land in sec. 30 in her lease is open to serious question. 

. Mrs. Anderson’s offer was filed and the lease issued to her at a 
time when the Whitaker lease was still outstanding. While it is 
true that Mrs. Anderson did not file her offer until after the cancella- 
tion of the McClintock lease had been noted and that the lease was. 
not issued to her until after the manager had taken action looking to- 
the revocation of the Whitaker lease, the fact. remains that. the 
Whitaker lease was still of record when the lease was Assilee to Mrs. 
Anderson. 

That the Whitaker lease on the land in sec. 80 was issued witliont 
authority and that it was a nullity insofar as it purported to vest any 
interest in the oil and gas deposits in that land.in Mr. Whitaker did not’ 

prevent the lease from segregating the land and thus making it un- 
~ available for further leasing until such time as final action might have - 
been taken to correct the error made by. the manager in issuing the 


+It should be noted that the error was apparently. discovered several months before 
corrective action was taken. The Whitaker lease as issued-covered 1,991.42 acres, includ-. | 
ing the 311.42 acres in sec. 30... On September 1, 1954, Mr. Whitaker was billed for the 
fourth year’s rental for the lease year beginning January 1, 1955,.on the basis of 1,680 
acres. Peyoieny: of the rental on 1,680 acres was made on pe eaaaaie 28, 1954, 
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Whitaker lease and a pr oper notation made on the records of the local 
land office. ae 
At the time Mrs. Anderson: filed her offer, Mr. ‘Whitaker had a 
prima facie valid lease on the land. The. general rule, long recognized 
by the courts and by this Department, is that an entry of public land: 
under, the laws of the United States segregates it from the public 
domain, appropriates it to private use, and withdraws it. from. sub-. 
sequent entry or acquisition until that entry is officially canceled and 
removed. Bunker. Hill & Sullivan Mining & Concentrating Co. v.. 
United States, 226 U. S. 548 (1918); Neff v. United States, 165 Fed. 

273, 281 (8th Cir: 1908), and cases there cited; Sullivan et al. v.- 

Tendolle, 48 L. D. 387 (1921) ; United. States v. Unéted States Borax 
Company, 58 I. D. 426, 444 ‘(4944). As stated in California and: 
Oregon Land Co. v. Hulen and Hunnicut, 46 L. D. 55 (1917) : 


* # * the orderly administration of the land laws forbids any. départure 
by. the Department from the salutary rule that land segregated from the public 
domain, whether by patent, reservation, entry, selection or otherwise is not 
subject to settlement or any other form of appropriation until its restoration ; 
to.the public domain is noted upon the records of. the local land office. . 

That rule has been followed with respect to applications for both. 
permits and leases under the Mineral Leasing Act. In Martin Judge, 
49 L. D. 171 (1922), decided shortly after the passage.of the Mineral 
Leasing Act, the Department held that while a permit issued under 
that act does not constittite a technical segregation or entry as those 
terms are ordinarily used in connection with the public land Betas 
that fact 


*” * # does not prevent the application of the principle of the general admis-_ - 


‘trative rule and: until-an outstanding permit is canceled by the Commissioner . 
and the notation of the cancellation made in the local office, no ‘other person will” 
be permitted to gain any right to a permit for the same class of deposits by the’ 

“filing of an application therefor :'.* * *. 


See also Hill v. Williams and Liddell, 59 I. D. 870° (1947) ; Dae f. 
Pressey, 60 J.-D. 101 (1947) ; ef. Hjalmer A..Jacobson, £..B. Tod- 
hunter, 61 I. D. 116 (1953); John J. Farrelly et al.,62 I. D.1, 5 (1955). 

The long-standing departmental rule has been incorporated into a 
regulation which, at the time when Mrs. Anderson filed “hee offer 
read in age as follows: 
ae . Where a noncompetitive lease is canceled or relinquished * * *%, 

aaaibnataly upon the notation of the cancellation or.relinquishment on the tract 
-pook of the land office. * *° *, the lands shall be open to- further oil and gas: 
lease offers.. * % * (48 CFR 192.48.) 

* Under this regulation, it is apparent that a necessary condition to 
the initiation of any right to an oil and gas lease by Mrs. Anderson— 
the notation upon the record of the cancellation of Mr. Whitaker’s 
lease-—was lacking both at'the time of Mrs. Anderson’s offer and at. 
the time. the lease was issued to her. At those times the NY sec. _ 
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30 was unavailable for leasing, as eh so as if the. land had been. | 
withdrawn. : 
Thus it must be -held that tlie Dinsetor’s dissigion holding Mrs. : 
Anderson’s lease to be valid insofar as. it. -covers. the land in see. 
30 is erroneous and it: is. hereby: reversed. Mrs. Anderson is not 
- entitled to retain her lease on that land and it must be canceled. Cf. 
- Moony. Woodrow, 51 L. D. 118 (1925). 
Turning now to Mr. Whitaker’s assertion that he should be detordeit 
priority-in obtaining a lease on the land because his original offer was 
-not rejected, I find little merit in that contention. In the first place, 
Mr. Whitaker’s original offer ripened into a lease, albeit an ineffective 
one, and, in the second place, the later clearing of the record by the 
notation of the cancellation: of the McClintock lease could not vali- | 
‘date either Mr. Whitaker’ s offer filed at a time when the land was not 
available for leasing or the lease which was issued pursuant to that 
offer. Moon v. Woodrow, supra. See also Sam Unruh, A-26803 
(October:21, 1953), and George B. Friden, A-26402 (October 8, 1952). 
_. The present record ‘does not indicate when the error with respect to 
the issuance of the Whitaker lease was discovered.’ However, it is ap- 
parent that it was discovered prior to the time action was taken on. 
Mrs. Anderson’s offer. The Anderson lease was issued at a time when 
_ the manager 's decision’ of March 23, 1955, was. subject to the right of 


a appeal. Such action on the part: of the ‘taanager cannot be con- 


doned. As the Anderson lease was issued before the revocation of 
the Whitaker lease was, by the manager’s decision, to become final and 
as Mr. Whitaker took an appeal from that decision, presumably. the 
notation of the revocation of Mr. Whitaker’s lease has never. been. 
made.on-the records of the local Jand office. 
In view of the inauspicious handling of the two’ lease offers by this 
_ local land office, it seems only fair to give each party an equal op- 
portunity to file-a new offer for the land when it again becomes avail- 
able for leasing.. Therefore, it is directed that the notation of the: 
partial revocation of both leases be made on the-same date at which 
time the two parties, along with the general public, will have the 
opportunity of filing new offers for the land. 
‘Therefore, pursuant. to the authority ‘delegated to the Solicitor . 
by the Secretary of the Interior (sec, 23, Order No. 2509, as revised; 
17 F. R. 6794), the decision of the Director of the Bureau of Land 
Management is ailirmed insofar as it approved the revocation of Mr, 
Whitaker’s lease Wyoming 010204 on the land in sec. 30 and the de- 
‘cision is reversed insofar as it held that Mrs. Anderson i is entitled to. 
retain that land in her present lease Wyoming 031810. 
-EpMUND T. Frrrz, : 
Deputy Solicitor. 
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APPEAL OF KORSHOJ CONSTRUCTION Co., INC. 
IBCA-9 Decided May 2, 1956* 


Contracts: Additional Compensation—Contracts: Specifications—Contracts: 
_ Changes and Extras—Contracts: Damages: Unliquidated Damages— 
Contracts: Protests 


Claims for additional ‘compensation arising-out of the construction of the Fort: 
Clark Unit of the Missouri River Basin Project must be rejected, when the 
Claims are either based on alleged extra. work which was required by the 
specifications, or the claims are for unliquidated damages not cognizable by 
the Board, or the contractor failed to protest against the alleged extra work 
as required py the specifications. 


Contracts: Authority to: Make—Contracts: : Contrasting Officer 


Even if the location of a canal. might. have been materially different from that 
shown on the drawing, the Government would not be bound by any as- 
surances orally given prior to the bidding by a subordinate of the contracting 
officer not authorized. to give them. ‘Moreover, even if so given, they would 
have no effect unless embodied also in the written contract, since it is well 
settled that the written contract merges all prior negotiations and is: pre- 

_ Sumed to express the ‘final understanding of the parties. .In so far as the 
claim may be based upon’ misrepresentation, it. would not be cognizable by. 
the Board. 


Contracts: Additional Compensetion-—Conitracté: ‘Spacitiontions’ 


Where in the construction of a canal, the contractor chose to construct a single 
“railroad” type of embankment of sufficient width to encompass both banks, 
and then excavated the canal prism from this embankment, the contractor is 
not entitled to additional compensation for re-excavating or re-handling the 
embankment material under specifications which left the sequence of. op- 
erations entirely to the contractor, and provided that the applicable unit 
prices were to cover all work done. The fact that there may have been no 
other practicable method of constructing the canal than the one adopted, 
does not entitle the contractor.to additional compensation, ; 


BOARD OF CONTRACT APPEALS 


‘The Koishio? Construction Co., Inc., of Blair, Nebraska, has. ap- 
pealed from the findings :of. fact and decision of the contracting of- 
ficer, dated January 19, 1954, denying its claims for additional com-. 
pensation in: the orronraancs of Contract No. I79r-2334, Specifica- . 
tions No. 600C-80, Fort: Clark Unit, Missouri ‘River fan eae 
North Dakota, Bureau of Reclamation. 


*Not released for publication in time for inclusion chronologically. 
: 63 I. D.; No.5 
389415—56——1 . 
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The contract, which was on Standard Form No. 23, Revised April 8, 
1942, and was dated March 26, 1952, required. the contractor to con- 
_struct the Fort Clark River Pumping Plant, and earthwork and 
structures for Relift Pumping Plants Nos. 1 and 2, canals, laterals. 
and drains under Schedules Nos. 1 and 2 of the specifications. These’ 
included by reference enumerated provisions of “Standard Specifica-, 
tions for Construction of Canal Systems, August 1951,” of the Bureau 
of Reclamation, which will hereinafter be referred to as the standard 
specifications. 

Notice to proceed with the work was received by the contractor on 
April 25, 1952, thereby establishing, in accordance with paragraph 6 
of the specificnliond, June 4, 1953, as the final date for the completion 
of the work under both Schedules Nos. 1. and 2. By findings of fact 
dated July 15, 1953, the time for completion of the work under Sched- 
ule No. 1 was extended to August 6, 1953, and under Schedule No. 2 
to July 81, 1953, respectively. All work under Schedule No, 1 was 
completed on August 8, 1953, 2 days after the date set for completion, 
and under Schedule No. 2 on July 30, 1953. Liquidated damages in 
the amount of $180 were assessed for late completion of Schedule No. 
1 in accordance with paragraph 7 of the specifications. 

- By letter dated April 4, 1958, the contractor submitted to the 
contracting officer six claims in specified amounts+ for extra work, 
allegedly performed by its subcontractor, Hagen Construction Com- | 
pany, of Grafton, North Dakota, in connection with the construction 
of canals and. drains. For convenience, this group . of claims will 
hereinafter be referred toasClaim A. ~ 

‘By letter dated April 7, 1953, the contractor further: submitted to 
the contracting officer a elaine for additional compensation in an un- 
specified amount in connection with compacting backfill around the 
River Pumping Plant. This claim will hereinafter be referred to as 
Claim B. 

Both Claims A and B were duly excepted by the contractor in ex- 
ecuting its release on contract but were denied by the contracting offi- 
cer in his findings of fact and decision of January 19; 1954. 

By: letter: dated February 19, 1954, the contractor appealed from the 
contracting: officer’s decision, but by letter dated Neyesbe 11,1955, 
withdrew item No. 4 of Claim A. ; 


‘tin -each case, the contractor claimed additional allowances for overhead and profit, ; 
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On January 20, 1956, at Omsha, Nebraska, Mr. William Seagle, a 
member of the Bourd: held a pre-hearing conference, at which repre- 
sentatives of. the ‘contractor and subcontractor, as well as of the Gov-. 
ernment, were present. Mr. Reed O’Hanlon, Sr., counsel, appeared 
at the conference on behalf of the contractor, and Mr. Dewey N. Linde: 
man, Department Counsel, on behalf of the Government. eo 

As a result of the pre-hearing conference, the contractor withdrew 
Item No. 6 of Claim A, as well as its request for an extension of time — 
of two days for completion of the work under Scliedule No. 1. 

Paragraph A-12 of the standard specifications provided that if the 
contractor considered any work demanded of him to be outside the 
requirements of the contract, or considered any ruling of the contract- - 
ing officer or of the inspectors to be unfair, he should immediately ask © 
for written instructions or a decision, and. within 20 calendar days of 
the receipt of such instructions or decision file a written protest. with 
the contracting officer, ue clearly and in detail the basis of he 
protest. 

As the contractor had never. filed any written bane safieell its 
letter of April'4, 1953, was the first intimation which the contracting 
officer had of the gccertion of any claims—and, as moreover; the cor: 
tracting officer had invoked the requirement of protest in his findings 
aud decision as a basis for denying Items 1 and 3 of Claim A, as well 
as Claim.B, there was considerable discussion at the pre- hearing con- 
ference concerning the identity and authority of the Government’s 
supervisory personnel on the job, and the actions of the contractor 
when the alleged extra work which formed the basis of its claims was 
demanded by them. In the course of the discussion, it was agreed by 
the representatives of the contractor as well as of the Government 
_ that Mr. C. R. Whipple, who was the Construction Engineer in Charge 
of the job, visited the job at least every other day, and that his subordi-~ 
nates included Mr. Albert Helstrom who was Field Engineer in charge 
of daily operations, and a number of inspectors. It was also. agreed by 
representatives of both sides that the contractor had made only verbal 
protests against the allegedly extra work, and that these protests were 
made either to Mr. Whipple-or to Mr. Halstrom, or tb one of the in- 
spectors. Other concessions made by the parties will be discussed in 
connection with the particular claims which the Board will now. Des 
ceed to examine. : 
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‘Item No. 1, Compacting Hmbankments: This claim, which is in.the 

amount of $25,348.91 is predicated on the theory that the contractor 
was entitled to be paid the higher price bid under Item.No. 55 of Sched- 
ule No. 2 for “compacting embankments” rather than the lower price 
bid under Item No. 52 of the same schedule for “excavation for canals.” 
The contractor contends that its subcontractor was directed to alter 
the work: program so as to compact the embankments with loaded, as 
well as unloaded; tournapulls by driving over the embankment fifteen 
minutes out of each working hour, and so as to handpick from the 
compacted embankments, roots, twigs and imperfections, and scar ify 
- or plow the foundations for the compacted embankments to a depth of 
not less than six inches. 
Various provisions of the specifications are relevant to the consider- 
ation of this claim. The contractor cites section B-14 (b) of the 
standard specifications which, in relevant part, provides as follows 
with respect to “compacting embankments” : . 


“When the material has been conditioned as herein before specified, it shall be 
compacted by tamping rollers having staggered and uniformly spaced knobs and 
of a sufficient weight for proper compaction, or by Orne means or equipment ap- 


. 


proved by: the contracting officer. * .* * 


It is apparently the theory of the contractor that the ‘routing of ie 
-tournapulls was a “means or equipment approved by the contracting 
officer.” 

The contracting officer, on the other hand, refers to three other pro- 
visions of the specifications, which he considers inconsistent with this 
theory, All of these provisions relate to ordinary embankment work, 
payment for which was to be made at the unit-price bid for ‘ ‘excavation 
for canals.” Section B-9 of the standard specifications as supple- 
mented by section 10 (c) of the specifications provides, as follows: 

Provided, that the contracting officer may require that mechanical excavating 
and hauling equipment -be used and water for moistening ‘the materials: be. fur- 
nished when placing embankment material which is below bottom grade or more 

. than two feet below normal water surface of the canal. : : 
Section B-9 (b) of the standard Spee Reasons contains the following 
_ provision: 


; ‘Embankments Built by mechani¢al sbéavating ‘arid naulae Sutton! shall 
be made in horizontal layers and shall-be kept:as close to level as practicable. 
The travel over the embankments during construction. shall be routed so as to 


a pee KORSHOJ CONSTRUCTION CO., INC. 133 
see S38 nA May 2, 1956 


distribute ‘the compacting effect of the equipment to the best peecuicabie 
advantage.: 


Section B-9 (e) at the standard sosheatens provides: 


Except as otherwise provided for backfill about structures and for compacting 
of embankments, the costs of all work described in this paragraph shall be in- 

‘cluded in the unit prices bid in the schedule for excavation for canal. 

The contracting officer held that the use of the tournapulls for com- 
pacting purposes was entirely in accord with the specifications for or- 
dinary embankment work. He pointed out that a “large portion of 
the canals and laterals were so situated and designed that the water 
surface would be above the natural ground surface thus necessitating 
consolidation of the embankments during construction,” and also that 
it was the desire of the Government “to obtain such consolidation of 
the embankments as could be accomplished during normal equipment 
travel by the judicious routing of the hauling equipment over the sur- 
face of the embankment so as to distribute the compacting effect to the 

_ best advantage.” ‘The contracting officer found no evidence that “the’ 

Government required travel of the equipment over the embankments 

other than as required in the normal operation of the equipment in de- 

positing the embankment material and returning over the embankment. — 
to the excavation,” although, in view of the nature of the contractor’s_ 

operations, consisting of “scraper loading, travel to and from the em- 
_ bankment, and: placement of material,” it was possible that “fifteen 
minutes more or less (depending on proximity of excavation or bor- | 
row) out of each hour could have been spent by loaded and unloaded 
hauling equipment during normal travel in constructing and placing 
the embankments.” 

In support of its contention that the routing of tournapulls over the 
embankments for a specified time, as well as the other work on the em- 
bankments, was beyond the requirements of the specifications for ordi- 
nary embankment work, the contractor has-filed affidavits made on 
December 17, 1952 by four employees of the subcontractor, namely 
Clifford Smith, James O’Régan, Erhart Bohrer, and Calvin Kilbar. 
All of these employees, except James O’Regan, deposed that they were 
ordered either by Albert Helstrom, the field.engineer in charge, or by 
Leonard: Olson or Clarence Dahl, who were inspectors on the job, to 
run their tournapulls, loaded or empty, over the embankments being 
constructed “for about fifteen minutes out of each hour for compacting 
“purposes all of the time when the embankments were being constructed 


134 DECISIONS oF ‘THE DEPARTMENT OF THE INTERIOR [68 T-D. 


from the borrow pits. » James O’Regan, however, deposed. only that 
“the employees on the embankment job, were required to run. the 
“loaded and unloaded tournapulls over the embankments for the pur- 
pose of packing it * * *,” and that this procedure “took about fifteen 
‘minutes out of each hone” He did not assert that any minimum time 
‘for routing the tournapulls was mentioned by any of the Bureau of 
Reclamation employees. 

It is clear that unless a minimum time was oe or unless loaded 
tournapulls were required to be run back and forth across the em- 
bankments before being unloaded, that the orders given were entirely 
In accord with section B-9-(b) of the standard specifications, which 
‘contemplated making use of the compacting effect of the equipment. - 
Even if a minimum of 15 minutes was fixed for the traveling time 
of the equipment, it is at least arguable, moreover, that the order would 
not be beyond the requirements of the specifications, if in fact this 
represented the average time which would be taken by the travel 

_of the equipment, as the contracting officer suggests, since the order 
could then be regarded as a proper supervisory measure which the 
‘inspectors could adopt as a means of relieving themselves of the 
necessity of constantly observing the movement of the equipment. It 
is easy to perceive how in such circumstances misunderstanding could 
arise, and the discrepancy between the affidavits suggests, indeed, that. 
there may have been such misunderstanding. 

The Board does not deem it necessary to decide, however, whether 
the claimed order was given, or, whether if it was given, it was beyond 
the requirements of the specifications. If the order was given, it was 
‘given by the Field Engineer or one of the inspectors rather than by 
the contracting officer. The contractor conceded at the pre-hearing 
‘conference, moreover, that the order was not given by C.R. Whipple, 
the Construction Engineer i in charge of the job who was the Field 
Engineer’s superior. At most it was claimed only that the con- 
‘struction engineer was aware of it. If any protest was made against 
the order, it was merely a verbal protest to the inspectors. As section 
‘A~-12 of the standard specifications required that.a written protest be 
filed with the contracting officer, and he does not appear to have con- 
‘sidered the claim on its merits,? the Board must hold that the claim 
‘is barr ed by the failure to protest. 

i 2 While. the contracting officer commented on ’the requirements of. the specifications, ‘he 


‘does not appear to, have’ gone beyond speculating ‘upon what might have happened. “Con- 
‘sequently, the rule of the R.. P. Shea Company=case, 62-1. .D,. 456. (1955), that the: con- 
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ae for’ ihe. handpicking fri the sibariicnents of ee twigs and 
other imperfections, this work was clearly required. by section B-2 
(grubbing) of the standard specifications, which provides, that 
“ce * # the surface of-all excavation that is to be used for embank- 
ments shall be cleared .of all stumps, roots, and vegetable matter of 
every kind.” .It.also provides that the cost of all such work, including 
the disposal of the grubbed materials, “shall. be. included in the unit 
-prices bid. in the. schedule.for excavation.” Similarly, scarifying or 
“plowing of the foundations for embankments was required, as. the 
contracting officer found , by section B-8 of the standard specifications, 
which required the around surface under embankments to be “scored 
_with a plow making open furrows not less than 8 inches deep below the 
-natural.ground surface at intervals of not more than 3 feet: Provided, 
That where compacted embankments are required, the entire surfaces ~ 
_of the foundations for the compacted embankments shall be scarified 
or plowed. thoroughly to.a depth of not less than 6 inches in lieu of the 
.scoring specified above.” Only one of the employees who made the 
affidavits, namely James O’Ryan, refers to this work and he deposes 
merely that he was required “to do the bond plowing.” Indeed, neither 
.the grubbing nor the scoring was.so much as,mentioned as a basis for | 
the embankments claim at the pre-hearing conference. If any of the 
_grubbing or scoring work demanded of the contractor was in excess of 
.the applicable requirements of the specifications, any, claim based 
.thereon would be barred for the. same reasons as bar any claim, for the 
pout ofthe hauling equipment... 
. Item No. 2, Clearing and Grubbing. of Canal “A”: This claim, which 
is in the amount of $3,600, as originally submitted to the contracting 
officer, was for clearing 18 acres of the right-of-way for this canal at.a 
price of $200 per acre. Apparently, the contractor contended that the 
-canal as built did not correspond to the location pointed out to him 
-prior to- bidding when he visited the site. The contracting officer re- 
jected this claim on the ground that the work was required by Section 
_B-1 of the standard specifications which required rights-of-way to be 
“cleared: of all. trees, brush, rubbish and. other objectionable matter” 
: . acting officer may ot fuvelke the eval ica of ‘protest if he has conisidered the factual 
“basis of aclaim ‘is-not. applicable. In-any event, the Court of Claims hag said in Arundel 
Corp. v. United States,'96 Ct; Cl: TT; 111.1942), that “a. waiver cannot: be implied if- ‘there 
.ig-an express statement: that the provision for protest is not being: waived, or if there are 
. other facts in the case to. rebut, the implication.of a waiver arising from the consideration 


of the claims on the merits.” Here the contracting officer expressly invoked the require- 
ment of protest. ~ 
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-when, in the ideineat of the contracting officer, it was necessary to 
doso. At the pre-hearing conference the contractor localized the work 
done by stating that it was between stations’75+00 and 100+ 00, and 
also involved the clearing of the borrow pit adjacent. In a memoran- 
dum filed subsequent to the conference, Department Counsel reported 
that the acreage cleared was no more than 3.8 acres, and that there was 
no significant change between the as-built location of the canal and the 
location shown on the relevant drawing. 
At the conference the President of the contractor stated that prior 
to the bidding the location of the canal, which had not yet been staked , 
out, was pointed out to him by Construction Engineer G. R. Whipple. 
Even if the location of the canal, when staked out, might have been 
materially different, from that originally indicated by Whipple, the 
Government would not be bound by any assurances orally given by 
him prior to the bidding unless he had been authorized to give them? 
Moreover, even if.given, they would have no effect for the purposes 
_of this appeal unless embodied also in the written contract, since it 
is well settled that the written contract merges all prior negotiations 
and is presumed to express the final understanding of the parties:* 
‘While in certain circumstances the United States has been held to be 
liable to a. contractor for misrepresentations made prior to the bidding — 
by authorized representatives of the Government, a claim based on 
such a misrepresentation is one for unliquidated damages which the 
Board has no jurisdiction to consider or allow. Since the clearing 
of the right-of-way on the location ultimately staked out was expressly 
required. by the specifications, and since the argument of the contractor 
_that a different location was pointed out to him initially presents a 
‘matter that is outside the jurisdiction of the Board, the rejection of 
this claim by the contracting officer must be affirmed. 
Item No. 3, Undue Hardships on Borrow Pit: This claim, which 
is in the amount of $7,034.74, is for additional compensation based on 
‘undue hardship in excavating 23,068 cubic yards of materials from 
3 Persons dealing with Government officials must at their peril inquire into the scope of 
their authority. See W. H. Vaughan Construction Co. v. United States, 61 Ct. Cl. 115, 117 
(1925).; Bayboro Marine Ways Co. v. United States, 72 F. Supp. 728, 730 (D. C. 8. D., Fla., 


1947) ; Kelly v. United States, 116 -Ct. Cl. 811, 817-20 (1950) ; Chalker é& Lund Co. v. 
United States, 123 Ct. Cl..881, 408 (1952). 

4See Brawley v. United States, 96 U.S. 168, 173 (1877) ; ataenaok vy. United States,.172 
U. 8. 872, 8379 (1899) ; Griefen v. United States, 43 Ct. Cl. 107, 113 (1908) ; The Callahan 
Construction Co. v. United States, 47 Ct. Cl. 177, 181 (1912) ; Watters Construction Co., 
BCA No. 119, May 21, 1943, 1 CCF 155; Coffee Construction Co.; BCA No. 556, Div. No. 
°2, May 18, 1944, 2 CCE 745. — 
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Station 115+25 to the end of Pit A-3. It seems that in “excavating 
this pit the operator cut an equipment-width channel with vertical 
sides which, as the pit became deeper, led to difficulties in the operation 
of the equipment in the pit. .A paragraph of section B-16 of the 
standard specifications, headed “Borrow Pits,” provides: 


Where the canal excavation at any section does not furnish sufficient suitable 
material for embankments, for core banks, or earth cover for membrane lining, 
the contracting officer will designate where additional material shall bé procured. | 

_ If the additional material is taken from borrow pits adjacent to the canal em-° 
bankment,.a berm of. not less than 15 feet, or 5. feet in the case of laterals, 
Shall be left between the outside toe of. the-embankment and the edge of the 
borrow: pit,--with provision’ for a side slope of 144 to 1 to the bottom, of the 
borrow pit, unless otherwise shown on the drawings or directed. The surface 
“of borrow: pits shall be left in a reasonably smooth and even condition approved. 
by. the: contracting officer.. Where necessary, as determined by the contracting. 


'. officer,:to prevent the accumulation of standing water, borrow pits shall be. 


drained by means of. open ditches. 


The contracting officer found that the contractor was not limited in 
the sloping of the sides of the pit or in the use of ramps from the 
pit, and that if there were any conditions or restrictions imposed with 
reference to the construction of the pit, they were imposed by the 
Bureau engineer in charge, and could constitute only the basis for 
a claim for damages, which he would have to deny. -At the pre-hear- 
ing conference the contractor identified Albert Helstrom, the Field - 
Engineer, as the Government employee in charge of the construction 
of the borrow pit, and contended that Helstrom had directed that it. 
be made too narrow. However, the contractor also stated that the 
land on one side of the borrow pit was privately owned, so that the 
cut had to be limited. In the memorandum filed by Department: 
Counsel subsequent to the prehearing conference, he stated that: the’ 
Government was prepared to show that “the borrow areas available 
to the contractor were greater in area than he actually used.” The: 
Board believes such a showing to be unnecessary, since the gravamen. 
‘of the contractor’s contention is that the authority of the contracting’ 
_ Officer to fix the location and size of the borrow pits was exercised by 
his subordinates in an unreasonable and arbitrary manner. Such.a 
situation falls squarely within the provision in section A-—12 of the 
standard specifications that calls for written protest: if the contractor | 
“considers any record or ruling of the contracting officer or of the 
inspectors to be unfair.” However, no timely written protest .was_ 
889415—b6——2 gies Z~ 
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filed, and the contracting officer expressly invoked the failure to pro- 
test'as a ground for his decision. It follows that the action of the 
contracting officer in rejecting this claim must be sustained. 
Item No. 5, Hxcavation of Canal Section from Embankment: This 

claim, which is in the amount of $3,307.50, is for excavation of a canal 
section from embankment previously placed by the contractor, the’ 
amount being computed on the basis of 10,500 cubic yards of excavation 
at $0.315 per cubic yard. In his findings, the contracting officer thus” 
explained this claim: oa” 

The canal was originally staked by the Government for finished Tine, grade 
and section. In the construction of the canal embankments :the:contractor chose « 
to construct a single “railroad” type of embankment which was of sufficient width | 
to encompass both banks of the canal and at a height Slightly below finish grade. 
At the request of and for the convenience of the contractor, cut-stakes were then: 
set’ by the Government for excavation of the canal prism from this:embankment |. 
and the material used to bring the two banks of the canal to finish grade.. ‘This. 
is a procedure occasionally used by contractors in: the: construction ‘of ‘smaller: 
canals. .The contractor’s claim appears to be. for payment for. re- -excavation - 
or re-handling of this embankment material. : 


The contracting officer held that there was no » basis for the allowance 
of this claim, since the sequence of operations in the excavation of the 
canal was the choice of the contractor, and there was no provision in 
the contract for payment for rehandling excavated materials. The 
decision of the contracting officer must be regarded as correct. As: 
the specifications did-not prescribe the method of construction, this 
was left to the contractor, and its construction of the two-phase rail- 
road type of embankment did not entitle it to additional compensation. - 
Under sections B-5 (qd), B-9 (e), and B-16 (b) of the standard speci- 
fications, the unit prices covered all work done in excavation for canals, 
construction of canal embankments, and. excavation in. borrow pits, 
with certain. exceptions not material here. ~The fact. that there may 
have been no other practicable method of constructing the canal than. 
the one adopted. does not entitle the contractor. , to. additional 
compensation. A ae 

wo Claim B 


“This claim is for additional compensation for compacting backfill | 
around the River Pumping Plant. Item 8 under Schedule No. 1 pro-’ 
vided for backfill at 50 cents a cubic yard, while Item 9 under the same ; 
schedule provided for compacting backfill at $6.a cubic yard. Para-. 
graph 19 of the specifications, governing backfill, provided that back= 
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fill around the pumping plant was to be deposited i in ‘horizontal agers 
not exceeding 6 inches in thickness and that travel of the hauling 
equipment over the layers during construction was to be directed so as. 
to distribute the compacting effect of the equipment to the best prac: 
ticable advantage, but that where the use of hauling equipment was. 
impracticable backfill material was to be hand-tamped so as to provide 
approximately the same degree of compaction delivered by the hauwl- 
ing equipment. However, paragraph 20 of the specifications provided — 
for compacted backfill in particular areas, or “as directed by the con- 
tracting officer,” and section B-14 of.the standard specifications set. 
forth the requirements for compacting backfill, which. included not 
only the deposit of materials in horizontal layers of not more than 6. ° 
inches in, thickness, but also the moistening of the materials, their’ 
compaction by tamping rollers having staggered and uniformly spaced, 
knobs, and. other requirements more arduous than those for ordinary. 
backfill. The limits of compacted backfill were indicated on Drawing 
‘No. 506-629-34. Apparently it is the gravamen of the contractor’s- 
‘complaint that it was required to place all the backfill around the River’ 
Pumping Plant in layers not exceeding six inches, to run hauling equip- 


ment back and forth across the backfill for compaction purposes, and 


to do a tremendous amount of hand- -tamping with pneumatic tampers.’ 
In his findings the contracting oflicer explained that compaction with 
pneumatic tampers was necessary only at the confined lower elevations 
around the pumping plant where equipment travel was not possible, 
and concluded that payment for compacting backfill was due the 
contractor only for materials placed in the limited area shown for 
compacted backfill on Drawing No. 506-629-34. ae 
In the memorandum filed by Department Counsel subsequent to the 
pre-hearing conference, it is stated that the Government’s records show 
that 2,489 cubic yards of material were placed as backfill, and that 
368.14 cubic yards of this total were paid for both as backfill and‘com-. 
pacted backfill, which included the area around the perimeter of the 
pumping plant structure up to elevation 1,653 and under and adjacent 
to the switch gear slab between elevations 1,653 and 1,683.5. It is also 
stated in the. memorandum that the contractor has been paid for the 
remaining 2,075.86 cubic yards of material at the contract price which, 
at 50 cents a cubic yard, would amount.to a payment of $1,037.93. If 
the contractor were to be paid for the 2,075.86 cubic yards of material 
at the $6 price per cubic yard for compacted backfill, it would be en- 
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_ titled to $12,455.16. ‘This would be in addition to the $1,037.98 already 
paid, since paragraph 20 (d) of the specifications provides that pay- — 
~ ment for compacting backfill “will be in addition to the payment made 
for backfill.” Inasmuch as the contractor claims apparently that it 
should be paid for all the backfill as compacted backfill, it would seem 
that it is claiming the full $12,455.16. 
In an affidavit sworn to November 4, 1952, the president of the con- 
tractor stated that his Supsrintandent had told him that when they 
were backfilling from elevation 1,651.25 to elevation 1,655 Field Engi- 
neer Albert Helstrom “suthorized, requested and insisted on com- 
pacted backfill” and that the president, therefore, “assumed” that the 
. Government wanted compacted backfill around the River Pumping 
Plant. In an affidavit sworn to on the same day, the superintendent 
of the contractor states that when the backfill around the River Pump- 
ing Plant reached an elevation where hauling equipment could be used, 
Helstrom and Inspector Olson “required” that “the equipment be 
pulled off about every 12’’ to 16’’, and run over the entire area several 
times before the equipment could continue to bring in dirt.” The 
' record, however, contains no showing that either Helstrom or Olson 
had any authority to order the compacting of backfill outside of those. 
particular portions of the area around the River Pumping Plant where 
compacting was specifically called for by the drawings or specifica-- 
tions, and no contention was made at the pre-hearing conference that 
either of them had been granted such authority by the contracting 
officer. While the affidavit of the contractor’s president also states that 
Construction Engineer Whipple was present during a conversation . 
in which Helstrom explained that he was requiring the backfill to be 
installed in layers less than 6 inches thick, this statement, in and of 
itself, would be insufficient to show that either Whipple or Helstrom 
was requiring the compacting of backfill since, as pointed out above, 
the specifications required all backfill, ordinary as well as compacted,. 
to be deposited in layers not more than six inches thick.. In the mem- 
orandum filed subsequent to the pre-hearing conference, Department 
Counsel argues that if the contractor exceeded the backfill require- 
ment, and did work which he now contends was compacted backfill, 
“such action on his part was entirely of his own volition,” and his as- 
sumption that. the Government wanted compacted backfill cannot be 
regarded as a contractual requirement. 
The Board does not deem it necessary to determine -whether (hs 
contractor actually exceeded the requirements of the specifications. 
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In his findings, the contracting officer invoked the failure of ie: con- 
tractor to file a written protest. against any extra work required. He 
pointed out that’ while the backfilling operation was substantially com- 
“pleted on November 21, 1952, the first written evidence of protest by 
' the contractor was the latter’s letter of April 7, 1953, which date was 
137 days after the completion of the work. Under the circumstances- 
“of the case, the failure to protest to the contracting officer bars con- 
sideration by the Board of the merits of any claim for work in excess 
of the requirements of the specifications, even if it be assumed that 
no protest would have been necessary if the contracting officer had 
availed himself of the opportunity to direct the placing of compacted 
- backfill in areas'not shown on the drawing, or designated in the 
specifications. 

As all of the claims included in this appeal which may involve 
factual issues either are barred by the failure of the contractor to pro- 
test or are supported by allegations which fall short of stating a 
claim allowable by the Board, no purpose would be served by directing 
a hearing to be held for the purpose of taking testimony. ; 
_ Therefore, pursuant to the authority delegated to the Board of 

Contract Appeals by the Secretary of the Interior (sec. 24, Order No. 
_ 2509, as amended; 19 F. R. 9428), the decision of the contracting 
officer denying the claims of the contractor is affirmed. 


Tuxopore H. Haas, Chairman. 
Wiutam Seaciz, Member. 


Hereerr J. mac: Member. 


ESTATE OF JEANETTE SCOTT EDLAND UNALLOTTED NE PERCE 
INDIAN 


TA-107. Decided May 17, 1956 
Indians: Domestic Relations ; 


A divoree by Indian custom may be accomplished unilaterally by either of the 
parties to the marriage, irrespective of the fact that one of the parties to the 
marital relation is of non-Indian blood. ‘A separation, plus.an intention én. 
the part-of.at least one of the parties that the separation shall be permanent, 
is sufficient to dissolve the ties of either a ceremonial or an Indian cuss 
marriage. ° 
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Indian Lands: Descent and Distribution: decay Sarrctaxy of the 
Interior 
When the Secretary of the Interior in the process of determining who shall 
inherit a restricted Indian estate makes findings regarding the marital status 
of the deceased Indian and of any person claiming as her surviving spouse, 
the, Secretary ‘is not bound by State law or State orders or decrees on the 
_ . subject. 
‘Andians; Domestic Relations Indian Lads: Descent and Distribution: 
© Intestate: Succession 


Where the‘proof in an Indian probate proceeding indicates that there have been 
successive marriages and divorces by Indian custom between an Indian 
woman and her. husbands, the record warrants a finding that the Indian 
decedent died unmarried and single and her heirs should be determined on 
that: basis. - ; : : 


APPEAL FROM AN EXAMINER OF INHERITANCE 
BUREAU: OF INDIAN AFFAIRS . 


Carl Edland, through his attorneys, has ‘appealed to vate Searstacy 
-of the Interior from a decision by an: Examiner of Inheritance, dated 
July 20, 1954, denying: appellant’s claim that he was the husband of 
Jeanette Scott Edland, a deceased unallotted Nez Perce Indian, at the 
time of her death, and determining the decedent’s heirs. to be her 
brother, Edward Scott, and her sister, Lizzie Scott Paul, each of whom 
was found to share equally in the estate. 

The decedent appears to have died intestate on J une e 24, 1952, at hs 
age-of 54 years. Originally, on February 4, 1953, a edison had been 
made by an Examiner of Inheritance finding appellant, a white 
man, to be the decedent’s surviving husband and her sole heir 
at law. <A petition for rehearing was filed by Lizzie Scott Paul, and 
upon the denial of such petition by the Examiner and an appeal to the 
Secretary of the Anterior, the former Solicitor for this Department 

~found that a-review of the testimony at the original hearing raised 
grave doubts as to whether the hearing was fully utilized to bring 
forth the vital facts in the case.. Moreover, it was concluded by the 
then Solicitor on January 6, 1954, that a rehearing was required to 
determine whether Carl Edland was ever married to the decedent, 
‘by Indian custom or ceremony, and if so, whether such marriage was 
“terminated. by. Indian custom or otherwise, and whether the decedent 
788 married. or. ‘single whenshedied. © .... 4; 

.. Accordingly, the case was.remanded to an Examiner of Taberitanice 

for a rehearing, who, after notice, held a further hearing: which ex- 
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ended 6: over a Peer of 3 days.. The appellacts was Present represented 
by his attorneys. Lizzie Scott-Paul, the sister of the decedent, was also 
present, and she and her brother, Edward Scott, were likewise repre- 
sented by counsel. Edward Scott. was not present. While Edward 
Scott’s absence at the hearing is now questioned by the appellant, there 
is no indication that at the time of the rehearing any interested party 
deemed his presence essential. In fact, since the hearing extended over 
a number.of days Edward Scott, if available, could have.been brought 
in had any party regarded his testimony.as vital.t Nevertheless, 
the record will be reviewed here on. appeal, and a decision made as 
_to whether. the Examiner’s order of July 20, 1954, should or should 
not be sustained on the basis of that record. 


‘ 


I 


The first question whether appellant was ever married to the dece- 
‘dent must be answered in the affirmative. Appellant testified that he 
and the decedent were married in Lewiston, Idaho, in the year 1936 by 
‘Judge Phillips, now deceased, who was then the probate judge for 
‘Nez Perce County, Idaho. However, a search failed to disclose any 
-written record of such amarriage? In addition, the appellant testified 
that he and the decedent liad lived together as Inan and wife prior to_ 
-the alleged ceremonial marriage in 1936. “While this prior marital re- 
lationship is stated to have begun i in the year 1983, it is'not clear 

whether it was based.on Indian custom or under the common law. If 
on the latter basis, and even assuming a ceremonial marriage later in 
1936 between the parties, it has not'been established that certain ante- 
‘eedant marital relations, shown by the record to have been entered into 
‘by the decedent with at least one other man, had been dissolved under 





4There is included in the record a letter, dated July 16, 1953, from Raward Scott to tis 
sister, Mrs. Lizaie Scott Paul, apparently for the purpose of authorizing the latter to: act 
‘for the correspondent regarding the decedent's estate, where he stated that ‘I.do' not’ know 
_very much about the matter since I have been away from home so long and have not fol- 
’ Jowed my sister’s marriages for’ the last several years. I hope that this letter Will -be 
accepted as my willingness for you to act in my stead.” 

2 The present probate record contains two certificates, dated’ July 30,1953, the one being 
‘py the acting probate judgé'for ‘Nez Perce County who succeeded to the duties’ of tliat office 
upon the death of Judge Phillips, and-the other-by the acting: clerk ‘and. recordér for Néz 
Perce County, both of which are to the effect that no record is shown. where either. the 
decedent or the appellant is named asa principal in a marriage ceremony or “license. 

.3 The State of Idaho recognizes common law. marriages, ‘and marriagé may be presumed 
‘by the parties living together as man and wife. See Dawson vi United States, '10.P.-2d'-108 
(9th Cir. 1926), cert. denied, 271 U. S. 687 (1926).5 ; Huff v. Huff, 118 Pac. 1080, 1083 
«1911). 


144 DECISIONS. OF THE DEPARTMENT OF THE INTERIOR [63 1. D. 


the Idaho laws, i. e., by death of one of the parties or by a judgment of - 
a court. of competent jurisdiction decreeing a divorce of the parties.‘ 
_ Irrespective, however, of any possible impediment to a legal mar- 
riage under the Idaho laws between decedent and the appellant, the 
record discloses that such marital ties as had existed between the dece- 
dent and Norman Smith, prior to the assumption of relations by her - 
with the appellant, had been dissolved by an Indian custom divorce. 
The record shows in this respect that the decedent: had separated. from 
Norman Smith, with no apparent intention of living with him again 
but followed, as determined by the Examiner, by an assumption of 
marital Sle ions with the appellant. Moreover, it appears that the 
decedent and the appellant did live together as man and wife, and that 
they held themselves out as such. In fact, it appears that such a rela- 
tionship continued for some time until a few years before decedent’s 
death. In these circumstances, and on the basis of well-established 
- legal principles, a divorce from Norman Smith and'a marriage to the 
appellant by decedent, both under the Indian custom, are clearly in- 
dicated. In this respect see Solicitor’s opinion in the matter of the 
estate of Noah Bredell, approved by the First Assistant Secretary of 
the Interior on April 12, 1930,° dealing at some length with the broad 
‘general subject of what constitutes Indian custom marriage and di- 
vorce, and particularly with regard to the marital customs of the Nez: — 
Perce Tribe, of which both Noah Bredell and the present decedent were . 
members.® 
The Noah Bredell opinion upheld the validity of Indian custom 
marriage and divorce, which customs clearly are still being practiced 
by the Nez Perce Indians according to. the record in the present case, 
and in the absence of a change in such customs by the Indians them- 
selves, it would seem, as stated in the opinion, that it is for Congress 
alone to say.when the customs shall cease. The decision in the Noah 
Bredell case clearly dispells any doubt concerning the weight or legal 
authority to be ascribed to the marital customs of the tribe by holding 
that-marriage and divorce Hader such customs must be treated as being 
%*Idaho Code (1947) sec: 32-601. “It appears from the record that the decedent had been 


married apparently by Indian custom, to Norman Smith, a Nez Perce. Indian, and that the 
‘1932 and 1933 census rolls of the Northern Idaho Ag sency listed decedent as the wife of 
Norman Smith. : 


553 1. D. 78. 
®See also Hstate of Mary Robedeaur, IA~106 (October 7, 1953), « and Estate of Joseph 


Oarter, IA-1T (December: 13, 1951). 
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of equal validity with a ceremonial marriage and a legal divorce under 
‘the laws of the State. In fact, in that very case the parties concerned 
-had gone through the form of a ceremonial marriage, but a subsequent 

divorce by Indian custom was recognized.’ Moreover this same result 
~ occurs irrespective of the fact that one of the parties to the marital 
‘relation may be a white person or of non-Indian blood® Indeed, a 

divorce by Indian custom may be accomplished unilaterally by one of 
the parties to the marriage, and the showing of a separation, plus an 

intention on the part of at least one of the parties that the separation 
shall. be permanent, is sufficient to operate as a termination of any 
form of marriage relationship.® 


II 


Irrespective of the form of. the marriage which created a marital 
relationship between appellant and the decedent, the Examiner con- 
cluded.on July 20, 1954, that such a relationship nevertheless was. 
terminated by an Indian custom divorce arising from decedent’s.sepa-~ 
ration from appellant and her subsequent’ relations with one Ken 
Maynard. The Examiner’s conclusion in this respect was reached with 
‘full cognizance of the fact that on October 4, 1952, the Probate Judge 
for Nez Perce County had entered a decree establishing record title 
to the community property not subject to the jurisdiction of this De- 
_ partment, of the decedent and the appellant, in which decree the ap- 
“g pe is named as the surviving husband of the decedent. The Ex- 
aminer’s order of July 20, 1954, contains a statement that the only . 
proof offered as the basis for this probate decree was an affidavit of the 
appellant. Nevertheless, the Secretary of the Interior, or his author- 
‘ized representative, is free to conduct an independent investigation 
‘of all of the facts to ascertain the heirs of a deceased Indian owning 
restricted property, and.in exercising his authority in that respect the 
Secretary likewise has the power to ascertain or determine the marital - 
‘status of the decedent and of persons claiming as heirs.to the decedent’s 





7To the same effect see Hstate of Mary “Rodédeaue, TA-106 (October 7, 1953) ; Estate of 
Hugh Sloat, IA-74 (April, 10, 1952) ; Mstate of George Bare. Hlagts, IA-18 (November 3. 
1949). 
_. See Estate of Lucy Diwon Lopez (1.0, 16127/40) ; Hstate of Amos Seartstse (I. 0. 
7738/37); Hstate of Lola DeSheuquette (I. 0. 6162/35) ; Hstate of Mrs... imma Barry 
(I. 0. 51116/18), 

9 Hetate of Hugh Sloat, IA-74 (April ‘10, 1952) ; Bstate of George Bird Anges Tavs 
(November 8, 1949) ; Hstate of Sarah:Bruner, IA-2 (September 28,1949). 
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restricted estate without being bound or controlled by decrees or or- 
‘ders of the State courts.” 

The Examiner’s findings based on his independent investigation of 
this matter are amply supported by the entire record. While it may 
‘be somewhat difficult to fix the exact date of decedent’s separation and 
Indian custom divorce from the appellant, the record shows neverthe- . 
less that decedent left Idaho and went to Oregon in the company of 
‘one Maynard, also a white man, approximately two years before she 
died. During that latter period of her life the decedent lived in what 
‘apparently was an Indian community in Oregon near Thorn Hollow, 
‘and resided atthe home of a relative, Mrs. Fred Dickson (Dixon). 
‘The general reputation of the decedent. and Maynard in the commu- 
nity was that they were married... In fact, the decedent had intro-- 
duced Maynard to various persons as her husband. Moreover, the 
record discloses that decedent and Maynard occupied a room in Mrs. 
Dickson’s home, where they lived together as man and wife for about 
two years. It is also significant that in the month of March for each 
-of the years 1951 and 1952, which was during the period decedent 
lived with Maynard in Oregon, checks covering the leasing or rent- 
sing of decedent’s lands were made payable by the lessee to the de- 
eedent as Jeanette Scott Maynard. Furthermore, while his testimony 
‘was controverted by the appellant, a witness, Corbett Lawyer, testi- 
fied without objection that appellant told him after the decedent’s 
death that “he had been married to Jeanette Scott but had been sepa- 
rated for some time.” 

There is testimony from the appellant to the effect that the last 
time he saw the decedent was when she returned to Idaho for about 
two weeks in the fall of 1951 to care for a Nez Perce Indian, at which 
time he and decedent lived together as man and wife. That testriony 
-is controverted, and there is other testimony to the effect that during 
the last few years of her life decedent would be absent from Oregon 
only a few nights at a time. While there is no firm support for the 
-allegation that the marital relations of decedent and Maynard under 
the Indian custom were interrupted, nevertheless, the record shows 
that after the fall of 1951 and up to the last few months of her life,’ 
i. e., until the spring of 1952, decedent and Maynard associated to- 
gether as husband and wife. Thus, the termination of a marriage by 

10 See Hstate. of Joseph Carter, IA-17. (December 13, 1951) ; Departmental Tulings dated 


‘February 9, 1948 (60 I. D..125), ‘April 12, 1930 (53 EL D. 78, 88-89) ;-and September 26, 
1913 (42 L, D. 498). 
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‘an Indian actaie diverse? is accomplished where, as here, the decedent 
‘separated from appellant with the obvious intention and actions on her 
part to live with Maynard as her husband. 


III 


The question whether decedent was an unmarried woman at the 
time of her death, or whether her Indian custom marriage to Maynard 
was subsisting at that time, requires but scant comment.. The fact 
that Maynard failed to show any manifestation of interest in the 
decedent’s estate is reflected by his failure to appear at any of the hear- 
ings conducted in this matter. Moreover, it is plain from the record 
that the marital relations between him and the decedent had. ceased 
a short time before her death. Specifically, the record discloses that a 
few months before the decedent died, Maynard left her and never re- 
turned to-her, and neither did he provide for her. In fact, Maynard 
left the decedent-when she needed him the most and at a time when she 
-was helpless and bedridden during her last illness. He left her in her 
extremity, and apparently had no concern whether she was looked after 
‘or‘not. On that set of facts, the Examiner’s conclusion must be af- 
firmed that Maynard’s actions terminated any rights he might other- 

- wise have asserted as decedent’s surviving husband through an Indian 
‘custom marriage. Accordingly, the decedent a is regarded as having - 
been unmarried and a single woman at the time of her death. _ 

- Therefore, pursuant to the authority delegated to the Solicitor by 
‘the Secretary of the Interior (sec. 25, Order No. 2509, as revised; 
17 F. R. 6793), the order of the Examiner of Inheritance, dated J uly 
20, 1954, finding decedent’s heirs to be her brother and sister, is af- 
firmed, ad the appeal is dismissed. 


EpmMunp T. Frrrz, 
Deputy Solicitor. 


AUTHORITY FOR CONTINUED APPROVAL OF TIMBER SALES ON 
KLAMATH RESERVATION 


Indian Tribes: Terminal Legislation—Timber Sales and Disposals 

- The basic authority for the Secretary of the Interior to sell timber on Indian 
reservations is set forth in section 7 of the act of June 25, 1910. (36 Stat. 857 ; 
25 U.S. C. sec. 407). Sale of timber on the Klamath Reservation will con- 
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-- tinue to be governed by the eerulations implementing the act of June: 25, 
1910, until such time as tribal title is extinguished by sale or the tribal 
‘property is conveyed to a trustee, corporation or other legal entity in. ae- 
cordance with a plan to be ‘prepared by management specialists pursuant. to. 
the Klamath terminal legislation (the act of Ue 18, 1954, 68 Stat. 718;. 

25-0. §. O. sec. 564). 


M-36338 —. May 29, 1956. 


To THE ComMISsIONER oF Inpran AFFAIRS. 


Certain questions have been raised with respect to the Secretary’s: 
authority to approve timber sales on the Klamath Reservation in 
view of the Klamath terminal legislation (68 Stat. 718; 25 U.S. C. 
sec. 564). The basic.authority for the Secretary to sell timber on 
Indian reservations is set forth in section 7 of the act of June 25, 1910 
(36 Stat. 857; 25 U.S. C. sec. 407), which reads: 

The mature living and dead and down ‘timber on unallotted lands of any Indian 
reservation may be sold under regulations to be prescribed by the Secretary of 
the Interior, and the proceeds from such sales shall be used for the benefit of 
the Indians of the reservation in such manner as he may direct :. Provided, That 
this ‘section: ‘shail not apply to the States of Minnesota and Wisconsin. gees 
25, 1910, ch. 481, sec. 7, 36 Stat. 857.) ; 

This office has, in an opinion dated January 14, 1955 (M-36257) 
interpreted the act of August 13, .1954, as permitting the normal 
interim functioning of the tribe unless clearly inconsistent with the — 
act. “Although no specific provision is contained in the act dealing 
withthe performance of necessary tribal or reservation functions pend- 
ing the effectuation of the purposes of the act, it is hard to believe that 
Congress intended to create a vacuum during the transition period. 
which would result in a complete stoppage of the ordinary business. 
affairs of the Klamath Tribe.” Nothing in the act takes away the 
privilege of the tribe and the Secretary to cooperate in the sale of 
tribal timber provided that there is no interference with the duties of 
the management specialists to arrange for the sale of property needed. 
to pay’off members of the tribe electing not.to continue on a collective: 
economic basis with other tribal members. The approval by the man- 
agement specialists of the timber contract is not required but as pointed 
out in a Solicitor’s opinion dated November 17, 1955 (M-86307) ‘it is: 
essential that they be.consulted on an advisory basis. The Secretary’s: 
authority to continue sales will thus be effective until (a) the timber 
comes under the jurisdiction of the management specialists-by their: 
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selection of it. as pr sonerey suitable for sale to create a fund to pay off 
members electing to go their separate way .(section-5.(a) (3)), or 
(6) until title to the timber is transferred to the corporation or other 
entity created cooperatively by the management specialists, the tribe 
-and the Secretary pursuant to section 5 (a) (5) of the act. Since one 
of these alternative actions will have to take place before or simul- 
taneously with the termination proclamation (section 18 (a) ), in the 
ordinary course of events, they will determine the Secretary’s authority 
in this regard. 

In the light of the above, the answer to your specific questions, here 
repeated for convenience, are as follows: 


1.. Considering sections 3 and 4 of the. act: of August 13, 
1954, will the publishing of a final tribal roll in the Federal 
Rowistar change the status of the tribal property in a manner 
to prevent the Secretary from authorizing sales of tribal tim- 
ber: thereafter ? 


“No.” The publication of the final roll of tribal members does not 
‘change the functions of the Secretary, ‘the tribe or the management 
specialists, as the case may be, but determines those eligible to par- 
ticipate in the benefits of membership in the tribe. As was pointed 
-out in Solicitor’ s Opinion (M-36284) dated May 20, 1958, 

, #8 ®. The tribal property: remains tribal property and only the interest of 
the individual member therein becomes personalty. Therefore, the * * * 
‘regulations * * * will continue to apply until such time as the tribal ‘title 
‘is extinguished by sale, as. provided in section 5(a) (3) or the tribal property is 
conveyed to a trustee, corporation, or other legal’ entity in accordance ‘with the 
“plan prepared by the management specialists. (62 I. D. 186, 191.) 

2. The Management Specialists have received bids for mak- 
ing an appraisal of the tribal estate, pursuant to section ” 
5 (a) (1) of the act. Will the acceptance of this bid, or the. ~. 
completion of the appraisal, have.any effect upon the Secre-' 
tary’s authority to authorize timber sales# 


— “No.” The appraisal will be undertaken as called. for. in section 
5 (a),(1) of the act, as any other appraisal of a going business would 
be undertaken by commercial . appraisers. 


_ 8. Section 5 (a) (2) and (3) of the act provides that the 
appraised value of the tribal estate will be made known to the 
members, who will then have @ an opportunity to elect whether 
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they wish to remain with the tribe or withdraw; whereupon 
the estate will be partitioned and the portion of those electing 
‘to withdraw will be sold.. Will the call for this election, or the 
partitioning of the estate, remove the Secretary’ s authority 
to approve timber sales? 


_ The call for the election will have no effect on the authority of the 
Secretary to exercise his supervisory functions with regard to the sale 
of timber. . Further, when the Management Specialists have deter-. 
mined. to what extent timber will be sold pursuant to section 5 (a) (3): 
' of the act, the Secretary will direct the execution of the conveying in- 
_struments to carry these sales out, and to that extent his prior super- 
visory authority with respect to the timber so sold will have ceased. — 
- Finally, his authority will totally lapse when the timber is turned over 
toa corporation or other legal entity created under the act or when the 
termination is pronounced by suitable proclamation in the Federal 
Register. 

We have been informed by representatives of the Bureau that no 
timber sale contract is contemplated, the period of which will extend 
’ beyond the date’on which Federal supervision and control will termi- 
nate under the provisions of the Klamath Termination Act. The- 
foregoing views have been expressed with this understanding. 


J: Rrvew Apuersane: : 
Solicitor. 


CLAIM OF MRS. KATHRYN 1. ROGERS 
TA-125 - Decided May 81,1956 


National ‘Park Service Areas: Generally—Torts: Licensees and Invitees 
A visitor to an area forming part of the National Park system is, under ordi- 
nary. circumstances, a licensee by invitation or permission, but is not a 
business visitor, even though the park is one where a fee is charged. 


Torts: Assumption of Risk—Torts: Licensees and Invitees—Torts: Notice— 


Torts: Parks 
Under general principles of tort — the United States is not liable toa lation: 
whether a business visitor or'a gratuitous licensee, to an area forming part 
of. the National: Park system for bodily harm caused by any dangerous con- 
dition, whether natural or artificial, on the land, .if the visitor knows of the . 
condition and’ realizes. the risk involved or if the Government exercises - 


WOU CLAIM. OF MRS-KATHRYN L. ROGERS: 95° 2 16T 
May $1, 1956 


reasonable care to give adequate warning of the condition and the risk. 
. involved. : 
Torts: Licensees and ives ore: Parks. 

Under general principles of tort law, a visitor to an area forming part of the- 
National Park system is not entitled to compensation for bodily harm result-- 
ing from a fall on a park trail if the physical condition of the trail and the’ 
extent of risk involved in its use were so apparent that the trail would not - 

: have been hazardous for persons traversing it with a reasonable degree of: 
care for their own safety. 

National Park Service Areas: Jurisdiction over Lands Within—Torts: Parks: 


‘The rights and ‘duties of private persons within a National Park Service area 
over which the United States has acquired exclusive jurisdiction are gov- 
erned solely by Federal law, but the law in force within the area immediately. 
_prior to the transfer of jurisdiction is considered to. have been adopted by” 
_, the Federal Government to the extent that it is not inconsistent with the~’ 
changed. legal situation brought about by the transfer or with any Federal.’ 
enactment or : purpose, whether ies ca at the time or eubgecucntly adopted.:: 


APPEAL ‘FROM ADMINISTRATIVE DETERMINATION 


On February 14, 1956, the Field Solicitor of the Department of the 
Interior at Omaha: Nebraska, denied the claim of Mrs. Kathryn L.. 
Rogers, 9208 Hopedale Drive, St. Louis 15, Missouri, for the amount:- 
of $1,000 for compensation for injuries sustained when she fell on a 
trailin Yellowstone National Park. 

According to the record, the accident occurred about 9:30 a. m. om 
July 9, 1955. The dlaimant was one of a group taking a guided tour 
of Uncle Tom’s Trail near the Lower Falls in Yellowstone National 
‘Park, when she fell fracturing her right wrist. In her claim Mrs. 
Rogers states that the trail was strewn with pea-size gravel which had 
a tendency to roll, and, that it was the gravel which caused her. fall.’ 
She contends that the Government was negligent in paving the path 
with this gravel and in failing to install handrails along the sides of’ 
the path. It appears'that the claimant fell to the ground on the trail, 
and did not fall off the trail. 

From the record it must. be condinided that the trail was not one 
which would have been hazardous for visitors who were traversing it: 
with a reasonable degree of care for their own safety. ‘The statements’ 
of Mrs. Rogers, photographs of the path, and other evidence of record - 
show quite clearly that the condition of the trail and the extent of risk” 
involved in its use were obvious. The presence of loose pea-size gravel 
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on the surface of the path, the absence of handrails along certain sec- 
tions of the path, and the slope of the grade were all plainly. visible. 
In addition, the Ranger Naturalist who conducted the tour states that 
he cautioned the participants to be careful and to watch their step as 
they proceeded down the trail, and that he did this not only before 
starting the hike but also on several occasions during its progress. 
Under the Federal Tort Claims Act (28 U. S. C. sec..2671 e¢ seq.), 
the United States is liable for personal injuries caused by “the negli- - 
gent or wrongful act or omission” of its employees in those circum- 
stances where a private person would be liable for such injuries “in 
accordance with the law of the place where the act or omission oc- 
curred,” ‘Yellowstone National Park is a place that is subject to the 
exclusive jurisdiction of the United States, by virtue of provisions 
reserving exclusive jurisdiction contained in section 2 of the statute 
admitting Wyoming to statehood, act of July 10, 1890 (26 Stat. 222), 
and reiterated in section 1 of the act of May 7, 1894 (28 Stat. 73; 16 
U.S. C. sec. 24). The rights and duties of private persons within a. 
place over which the United States has acquired exclusive jurisdiction 
are governed solely by Federal law, but the law in force within the 
place immediately prior to the transfer of jurisdiction is considered to - 
have been adopted by the Federal Government to the extent that it- 
_ is not inconsistent with the changed legal situation brought about. 
: by the transfer or with any Federal enactment or purpose, whether : 
' existing at the time or subsequently adopted+ 
_ The legal status of visitors to Yellowstone National Park, as well as 
of those to other areas within the National Park system, has been 
stated in decisions of the Federal courts to be that of a licensee by - 
invitation or permission, but not that of a business visitor?’ In the 
circumstances of the present case, however, it is immaterial whether. 
the claimant was a business visitor or a gratuitous.licensee, since it is 
well settled that “a possessor of land is not subject to liability to his 
licensees, whether business visitors or gratuitous licensees, for bodily: 
harm caused to them by any dangerous condition thereon, whether . 
; 1 Stewart ¢ Co. v. Sadrakula, 309 U. S. 94 (1940) ; Arlington Hotel Co. vy. Fant, 278 
U. S. 489: (1929) ; Western Union Telegraph Co. vy. Chiles, 214 U. 8. 274 (1909) ; Chicago, 
Rock Istand & Pacific Ry. Co. v. McGlinn, 114 U. S. 542 (1885). ; 
2 Claypool v. United States, 98 F. Supp: 702 (D.C. 8. D. Calif., 1951) (Yellowstone Na- 
tional: Park) ; Firfer v. United States, 208 F. 2d 524 (App. D. C., 1958) (Jefferson National ; 


Memorial) ; see Hulene Hawkins v. United States, Civil Action No. 4602-52 (D., D. C., J an- 
uary 24,1955) (Prince William Forest Park). 
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acaral’ or artificial, if they know of the condition and realize the 
risk involved therein.” 3. Nor is a possessor of land subject. to liability 
-for bodily harm caused to his licensees, whether business visitors or 
‘gratuitous licensees, by a natural or artificial condition thereon if he 
has exercised reasonable care to give adequate warning of the condition © 
and the risk involved therein.* 
These recognized principles of law, whet spplicd to the facts of 
the present case, necessitate denial of the claim presented by Mrs. 
- Rogers. 
Final Determination . 


Therefore, in accordance with the provisions of the Federal Tort. 
Claims Act and the authority delegated to me by the Secretary of 
the Interior, I affirm the determination (T—-DO-12) of the Field Soli- 
citor denying the claim of Mrs. Kathryn L. Hogets» 


oes T. Frrrz, 
Deputy Solicitor. 


APPEAL OF UNITED CONCRETE PIPE CORPORATION 
‘TBCA-42. Decided May 31, 1956 


Contracts: Additional Compensation—Contracts: Release — 


A claim for additional compensation for repairing leaks in pipes under a 
contract which involved the construction of pipelines may be allowed not- 
withstanding the execution by the contractor of a release of claims arising. 
out of such repairs when the contractor erroneously understated the number 
of the leaks repaired and the Government in accepting the release had 
knowledge of circumstances which should have put it on notice that the 
amount of the claim reserved in the release was so low as to indicate that. 
the contractor was making a mistake and that its acceptance would, there- 
fore, be inequitable. : 


3 Restatement of the Law, Torts, sec. 340, The comments to this section contain the 
following explanation. of the reasons for the rule: “A licensee’s privilege to enter land in 
the possession of another is derived solely from the possessor’s consent which he is free to 
give-or withhold, the licensee not being entitled to enter without it. ‘The licensee is, there- 
fore, entitled to nothing more than knowledge of the actual conditions, which he. will 
‘encounter. if he avails himself of the possessor’s consent. If hé knows the actual condi- 
tions, he has an opportunity to exercise an intelligent choice as-to whether the advantage 
to be gained from his entry is sufficient to justify him in incurring the risk which he knows: 
is inseparable from it.” 

4 Restatement of the Law, Torts, secs. 342, 343. 
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Gontranta: -Release—Contracts : Appeals—Contracts: Contracting Officer 


As releases obtained by the Government by means of the exertion of economic 
duress have been treated-as unilateral decisions of the contracting officer 

that are subject.to.appeal under the disputes clause. of Government con- 
struction contracts, a release which should not have. been accepted by the 
_Government may similarly be treated as the unilateral act of the contractor 
and may be disregarded by the administrative reviewing authority on appeal, 
‘Although such an authority may not reform. contractual instruments, ‘the 

disregard of the release under such circumstances doés not constitute an 
affirmative act of reformation. . 


BOARD OF CONTRACT APPEALS 


_.. United Concrete Pipe Corporation, of Baldwin Park, California, 
filed an appeal dated May 5, 1955, from the findings of fact and de- 
cision of the contracting officer dated April 8, 1955, which denied its 
claim for additional compensation in the amount of $9,377.80 to cover 

-extra costs allegedly incurred in performing Contract No. I2r-19406, 
dated April 16, 1951. 

‘The contract, which was on Standard Form No. 28 (Revised April 
8, 1942), called for the construction and completion of earthwork, 
pipelines, and structures, including reservoirs and pumping plants, 
Laterals 124.55, 127.7, and 130.4E,.and Sublaterals, Unit 8, Southern 
‘San Joaquin Muncipal Utility District, Friant-Kern Canal Disab 
tion System. 

The performance of the contract included the construction of ap- 
proximately. 47 miles of concrete pipelines of which approximately 
6 miles consisted of concrete pipe with mortar joints. The Govern- 
“ment furnished all of the mortar-joint irrigation pipe and approxi- 
mately 9 miles of rubber-gasket pipe. This distribution system was 
constructed as. Unit 3 of the Southern San J ae ee Municipal Utility 
District. 

Under paragraph 91 (b) of. the specifications,’as modified by 
‘Order for Changes No. 3, dated May 29, 1952, the contractor guaran- 
“teed for a period of 3 years-all pipe. sousteaeied under ‘the original 
“specifications against defects in ‘workmanship and materials ftirriished 
-by the contractor, and under paragraph 91 (c) of the specifications, as 
modified by the same change order, the contractor guaranteed also for a 
-period of 3 years all contractor-furnished rubber-gasket pipe against 
“defects from any cause except thosé found to be due to “negligent acts 
of the Government or those authorized. by the Government to operate - 
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ihe Vines, ‘acts of third parties, acts of God or acts of the common. 
enemy.” 


‘The @oveunaent first made beneficial use of pipelines ates the 


system early in 1953. All construction work under the contract was 


«considered substantially. complete as of August 28, 1953, and was ac- 
cepted as of that date. Final acceptance in accordance with the pro- 


‘visions of Order for Changes No. 8 for the purpose of starting the 
‘running of the. 3-year guarentee period was made, however, on No- 
-wernber 1, 1953. 


In connection with the final Bapinatie voucher, the contractor exe- 


‘cuted a release on contract, dated December 15, 1958, but noted the 
following exception: 


* * * except for our claim for eeapunetnene for repairing pipe lines prior 


to the date of final acceptance as more particularly set forth in our letter dated 
Dee... 15, 1953; and, also, for our claim’ for, reimbursement for. the repair of 
pipe lines during the three (3) year guarantee period as provided in. order for 
‘Change No. 8 of this contract. 


In. its letter of December 15, 1958, the contractor asserted a claim of 


$6,240 to cover repairs minds prior to the date of final acceptance. 


In his findings of fact and decision of April 8, 1955, the contracting © 


officer allowed the contractor additional compensation for costs which 


it had incurred in repairing 182 leaks in Government- furnished 
rubber-gasket pipe and 25 leaks in Government-furnished mortar- 
joint pipe from November 1, 1953, the acceptance date, through March 


(15, 1955. As the average cost of repair per leak was found by the 
contracting officer. to be $50.38, he allowed a total of $7,909.66 for 
these repairs. He further found that the contractor had. repaired some 


810 leaks in Government-furnished pipe ‘prior to the acceptance date, 


and that the contractor was entitled to $6,240, the amount which it 
had exvepred 1 in its release, for costs incurred by it. in repairing’ these - 
leaks “since the costs for repairing leaks found to be the responsibility 
of the Government during that period would amount to at least that 
much.” He held that the total amount due:the contractor: wee: HRSrEs 
‘fore, $14, 149.66. - 


In.its appeal, the contractor eee assumed that the eoheraat: 


‘ing ‘officer had. found that all of the 310 leaks which it had repaired 
prior. to the acceptance date were: due to defects: in Government- 
_furnished pipe for which the Government had assumed responsibility, 
: although actually the contracting, officer had merely. found that enough 


of these leaks were the responsibility of the Government to “warrant 
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the paviment of the whole amount excepted i in the release. Calculating 
the cost of the repair of each of the 310 leaks at $50.88 per leak, the 
contractor claimed $15, 617.80, less the $6,240 allowed by the contract- 
ing officer, or $9,377.80.1 The contractor argued that the release should 
‘be. disregarded, since in arriving at the amount excepted therein, it had 
relied on reports of its field representative, and these reports had sub- . 
sequently been discovered to be erroneous. 
Subsequent to the filing by Department Counsel of a motion to 
dismiss, the Board by memorandum dated. November 22, 1955, re- 
quested that the contracting officer determine the extent of the re- 
“sponsibility of the Government for the 310 leaks that had occurred 
prior to the acceptance of the work.. In order to facilitate the making. 
of this determination, and also in order to clarify the issues in the case, 
‘the Board also determined to hold a pre-hearing conference pursuant 
to 43 CFR, section 4.9. This conference was held by Mr. William 
‘Seagle, a member of the Board, in Denver, Colorado, on January 18, 
1956, and it was attended by representatives of the Bureau of Reclama- 
tion and the contractor. At the conference, it was agreed by the parties 
that the contracting officer should make a supplemental finding of 
fact with respect to the responsibility of the Government for the 
repair of leaks prior to the date of final acceptance. A supplemental 
- findings of fact and decision were filed by the contracting officer under 
date of January 24, 1956. 
In this-document the contracting officer determined as follows: 
_ Of the 310 leaks, 70 were in joints of the pipeline,:and substantially all of the 
remaining 240 leaks resulted from circumferential cracks in individual pipe 
sections. Since the pipe was furnished by the Government, any leaks in the 
‘line resulting from defects in the pipe are the responsibility of the Government, 
_and leaks resulting from handling, placing, or other operations or workmanship 
of. the contractor are the contractor’s responsibility. While it is difficult to 
establish precisely the division of responsibility, it is my determination, on the 
basis of. the available information, that 50 percent of the joint leaks were due 
to defective assembly of joints by. the contractor, and the remainder: were due 
to defects in the joints of pipe sections as furnished by the Government. As: 
to the remaining 240 leaks, it is my determination that by far the greater portion, 
or 80 percent of these leaks, resulted from inherent defects in pipe sections 
‘furnished by the Government, and the remaining 20 percent of the leaks were 
the result of damage to pipe.sections in handling, which is the responsibility of 
the contractor. Therefore, it is determined that if the contractor had made 
-an exception claiming reimbursement for repairs for 310 leaks prior -to acceptance 


' 4 Although the contractor-stated in its appeal that.its records “reflect the number of leaks . 
‘repaired before acceptance to be 380,” it agreed to reduce this number to 310, to accord with 
the finding of fact of the contracting officer. 
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of the contract, the Government would have found that 227 of these 310 leaks 

were. the responsibility of the Government, and 83 leaks were the responsibility 


of the contractor, and the contractor. would have been compensated at the unit 
price of $50.38 for 227 leaks. 


_ The contracting officer also stated that: 


* * * the contractor’s exception to the release on contract. did not indicate 
either the number. of leaks for which compensation was claimed or the unit 
cost per leak, and the Government therefore had no knowledge as to how many , 
leaks the contractor had repaired he considered to be bis own responsibility. 
The Government’s own estimate at that time of the unit cost per leak repaired 
was in the neighborhood of $20 to $25. Therefore, although the Government 
records showed that approximately 310 leaks had been repaired by the contractor 
in Government-furnished pipe, the amount claimed by the contractor of $6,240" 
even when divided by the total of 310 leaks approximated the estimated unit 
cost of $20 to $25 and, therefore, did not alert the Government to any possibility 
of error in the release; * * * 


The contracting officer concluded on the basis of his supplemental 
finding and this statement that “the Government had no notice of an 
error in the contractor’s release on contract when it was received by 
the Government nor did it have reason to suspect that the contractor 
had made an error in stating his claim for costs incurred in making . 
_ repairs prior to the acceptance date.” Under date of J anuary 30, 
1956, the contractor wrote a letter to the contracting officer in which 
it stated : “The findings of fact are ‘acceptable to United Concrete 
Pipe Corporation, and it ‘does not contemplate filing an appeal.” 
Taken literally, this statement would really be dispositive. of the 
appeal, but in view of the understanding which was reached by. the 
parties at the prehearing conference, the Board construes the accept- 
ance of the findings by the contractor, which is not represented by 
counsel, as extending only to the determination of the number of leaks 
which were the responsibility of the Government. 

There is no doubt that the error made by the contractor in executing 
the release on contract was due to the inadequacy of its. system of 
record keeping and.:was wholly inadvertent. The question:arises, how-: 
ever, whether the release may be reformed or disregarded by the Board, 
or other competent authority. The law governing: the ‘refortiation 
of releases is the same as that governing the reformation of other in- 
struments.” .The release, therefore, could be reformed.or disregarded 
only if it was given under a mutual mistake of fact,? or if at the time 
of the acceptance of the release a the Government, it: had reason to: 


2 See 30 Comp: Gen. 885, 336. (1951). 
"8 See 20 Comp. Gen. 533 (1941), and Suatetal auithostties: ‘thiere cited. 
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suspect that the amount reserved in the rélease was inadequate, sO that 
its acceptance would be inequitable. oe 

‘A mutual mistake exists in the making of a contract when’ both 
parties thereto, as a result of inadvertence fail to write into the con- 
tract a provision upon which they had both agreed, or write into a 
contract a provision which does not represent their real intentions.* 
In the case of'a release, there would be a mutual inistake if it was ‘so 
written as to bar claims or demands not contemplated by the parties 
at the time of its execution. However, a release may not be avoided: 
merely because the releasor was not aware.at-the time of its execution 
of thé extent of the injury which. had been suffered or the amount 
of damages which had accrued.? The mistake in such cases relates 
to an extrinsic fact, which might have resulted in a wholly different 
contract than the parties actually made. 

It is clear that the mistake in the present case was not mutual, since . 
it related to a wholly extrinsic fact, and was made solely by the 
contractor. The claim itself was fully ‘identified | in the release in which 
it was carefully described as a claim “for repairing pipe lines: prior 
to the date of final acceptance,” and clearly ‘distinguished from the 
claim for the repair of pipelines during the three-year guarantee 

period, and the amount of the claim was limited to the amount stated. 
va the letter of December 15, 1953, incorporated in the release by refer- 


-erce. Any other claim was, therefore, released. It is true that each =. 


of the parties had made different assumptions with respect to the 
responsibility of the Government for the repair of the leaks, and the 
‘cost of each repair.. But these were not factors, which entered into. 
the execution of the release, which excepted a claim for a lump sum.. 
They could not, therefore, induce a mutuality of mistake. 

It remains. to be considered, however, whether the Government’s. 
knowledge: of the number of leaks which had ‘been repaired, and its. 
estimate of the cost of the repair of each leak were sufficient to put it 
on notice that the amount of the claim reserved in the release was so-- 
low that its acceptance would be inequitable. The two crucial’ facts. 
set forth in.the supplemental] findings are that the Government knew. 

at the time of the execution of the release that 310 leaks had. “been. 


4 See 45 Amer. Jur. 619-22. 
® See, for instance, Hygienic Fibre’ Co.v. United States, 59 ct. Cl. 598, 609 (1924) ; Inter-- 


national Arms & Fuge Co. v. United States, 76 Ct. Cl, 424 (1932). 

“See 30-Comp. Gen. 335, supra; L. W. Packard & Co. 'v.. United States, 66 Ct, CL 184,. 
192 (1928) ; The Ross Coddington, 40 F.-2d 280. (D. CG. W. D..N.-Y., 1924) ; Harrison Bang. 
é& Conatr. Oo. ¥, United States, 107 Ct, Ch. 205," 208 (1946) ; Duhane et al v. United States,. 


. Ct. Cl. No. 516-52, December 6, 1955. 


7 See W. C. Shepherd v. United States, 125 Ct. Cl. 724, 742 (1958) 45 Amer, Tur., p. 685. 
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; repaired, and that it estimated the unit ‘cost of repair per leak to be. 
in the. neighborhood of $20 to $25. While the Government had not 
yet determined at the time of the acceptance of the release precisely 
how many of the 310 leaks were its responsibility, it is apparent from 
both the original and supplemental findings that it would be difficult 
to make this determination, and that the Government might have to 
assume responsibility for most, if not virtually all, of the leaks. 
As for the Government’s. estimate of the unit cost of repairs, the 
Board does not have before it any evidence from which it could itself 
judge whether this estimate was realistic. .There is some reason to. . 
- doubt that it was, however, in view of the readiness with which it 
subsequently accepted the contractor’s figure of $50.38 as the average. 
cost of repairing a leak. 

Of course, if the unit cost of repairs was assumed to be only $20, 
the amount of $6,240 reserved in the release would be just about. suffi- 
cient to take care of the repair of all the 310 leaks, if all of them were. 
assumed to be the responsibility of the Government. The cost of the 
repairs would then be $6,200. However, if the unit cost of repairs 
was assumed to be $25, the amount of $6,240 reserved in the release | 
would fall short by no less than $1,550 of taking care of the repair 

_ of all 310 leaks, if all of them were assumed to be the responsibility 
of the Government. Even on the basis of the 227 leaks finally found. 
to be the responsibility of the Government, the $6,240 reserved in the. 
release is only $565 more than the cost of repair figured at $25 a unit. 
The 227 figure, moreover, represents. obviously a compromise rather 
than a scientific engineering determination, and it was advanced by. the 
contracting. officer, and accepted by the contractor merely as a basis 
for payment, if the validity of the claim should be upheld rather than 
as a basis for determining the validity of the release: If the figure. 
were raised to only 250, the amount reserved in the release would 
fall a little short of taking care of all of them on the basis of the $25: 
unit cost of repair. Considering all the uncertainty which was ap- 
parently involved both in fixing the extent of the responsibility of 
the Government for the leaks, and in estimating the unit cost of 
repairs, a more searching inquiry into the correctness of the release 
might well have suggested itself to the Government. When a rather 








8It was stated by Saveciient representatives at the prehearing ‘conference, indeed; that. 
the pipes had been in operation for one and a half irrigation seasons “before Noveniber ‘1, 
_. 1958, and that, having been “long. covered up, it would be’ prohibitively costly to’ make @ 
really accurate determination of the number of leaks which were the responsibility of the’ 
Government. 
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unusually low bid is received, it has long been customary in Govern- 
ment contracting for the Government to request the bidder to verify 
his bid. Under all the circumstances, it would certainly have been 
good practice for the Government in the present case to have requested. 
the contractor to verify the exception in its release. The Board does 
not believe that the failure to do so was due to anything more than 
thoughtlessness. Nevertheless, it must conclude that the acceptance 
of the release was inequitable in the circumstances:in- which it was’ 
given, and that it-should be disregarded. 
The Board has held that it lacks jurisdiction to reform instruments, 
- such as bids® or change orders * on the ground of mutual mistake, 
An instrument such as a release which is given under circumstances 
which make its acceptance inequitable, does not require, however, an 
affirmative act of acceptance. To disregard it in such circumstances 
will in itself accomplish the ends of justice. The Armed Services 
Board of Contract Appeals has held that any agreement made under 
~ circumstances which amount to economic duress may be disregarded," 
and if this be so, the same result should follow if a release is given 
under inequitable circumstances. It has been held that an agreement 
executed under duress is no more than the unilateral decision of the © 
contracting officer, and hence is subject to appeal under a disputes 
clause.? Similarly, a release which the contracting officer should uot 
have accepted must be regarded as the unilateral act of the contractor, 
which may be disregarded by the administrative reviewing authority 
upon appeal. 
- Therefore, pursuant to the authority dieglied to the Board of 
Contract Appeals by the Secretary of the Interior (sec. 24, Order No. 
2509, as amended; 19 F. R. 9428), the findings and dacisian of the . 
contracting officer are reversed, and he is directed to pay to the con- 
tractor the sum of $5,196.26. This represents the cost of repairing 
227 of the leaks at $50.38 per leak, less the $6,240 aarealy. paid to 
the contractor. 
Teropore EL. Haas, Chairman. 


Wurm Sracin, Member. 


Herzert J. SLAUGHTER, Member, 


® See appeal of L. D. Shilling Company, Inc., IBCA-23, August 19, 1955. 

19 See appeal of Sam Bergesen, 62 I. D..295 (1955). ; 

11 See, for instance, Parkside Clothes,. Inc., ASBCA No. 261, January 4, 1950, 4 CCE 60, 
856.. ‘There.are also other unreported cases involying releases given under circumstances 
of economic duress. 

122 See Fruhauf Southwest Garment Co. v. United States, 126 Ct. ‘cL. 51, 64 (1958). . 
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A-27278 Decided June 11, 1956 

Oil and Gas Leases: Applications—0il and Gas Leases: Relinquishments 


An application te..lease land filed prior to the notation on the appropriate 
tract book of the relinquishment of a prior lease on the same land: must 
be rejected because the land is not available for further leasing until such 
notation is made. ‘ 


Oil and Gas Leases: -Applications—Regulations: Applicability 


A regulation which provides that where a noncompetitive oil and gas lease is 4 
relinquished the land shall become available for the filing of new lease offers 
“ pon the notation of the relinquishment on the appropriate tract. book is 
applicable even where the notation does not take place until after. the end 
of, what would have been: the 5-year term of the lease in the absence of the 
relinquishment, and ah application filed. after that time but prior. to the 
notation is prematurely filed and must be rejected. ; 


APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


This is an appeal to the Secretary of the Interior by iuelyin’ A. 
Brown from a decision of the Associate Director of the Bureau of 
Land Management dated July 11, 1955, as modified by the Director 
-on October 10, 1955, holding that land in a. relinquished oil and gas 


lease ‘becomes available for leasing-upon the expiration of the initial — 7 


5-year term of the lease notwithstanding the fact that the relinquish- 
ment.of the lease may not have been noted on.the appropriate traet 
‘book priortothat date. 
Oil and gas lease Great Falls 086736 was issued on July 1, 1948, fon 
a 5-year term expiring on June 30, 1953. It was relinquished on 
June 16; 1958. On July 1, 1953, M. A. Machris filed an offer to lease 
the land embraced in the-relinquished lease.. The manager held that 
the land applied for was not available for leasing at the time the 
Machris offer was filed because the relinquishment of the former lease 
had not been noted on the tract book until July 16, 1953.. He cited 
43 CFR 192.43 in support of his decision. The Associate Director 
reversed the manager and held that the regulation, which the manager 
found to be controlling, has no application after the expiration of the 
primary term of'a lease-and that to hold that the land was not avail- 
able for further leasing after the expiration of such term would’ be 
violative of the provisions of section 17 of the Mineral Leasing Act, 
‘as amended (30 U.S. CG. 1952 ed. , Supp. II, sec. 226). 
63 I. D., No. 6 
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162 DECISIONS OF THE, DEPARTMENT OF THE INTERIOR °(63)1.. 


Melvin A. Brown filed his ‘offer to lease the land on October 20, 
1954, after the relinguishment ee the former lease had been noted on 
the tract book. 

Section 17.of the Mineral Lessing Act eu onaes the Sica. of 
the Interior, in his discretion, to lease lands for oil and gas purposes. 
at provides: 

So OR. When the lands to be leased are not: within the known geological 
_. Structure of.a producing oil or gas field, the person first making application .for 
the lease who: is qualified to hold a lease under this Act Shall be entitled, to. a 
lease of such lands without’ competitive bidding. * * “* 
" It is within the province of the Secretary of the Interior to deter- 
:mine:when land shall be available for noncompetitive lease offers, but 
‘when’ lands are made ‘available for such leasing they must be leased, 
ac they are leased at all, to the first person making application therefor 
“who is qualified to hold such a lease. 

At the time oil and gas lease Great Falls 086736. was relinquished 
and through. the time: when Mr. Brown filed his lease offer, the Sec-. 
retary. had | provided by regulation that— 

“Where a noncompetitive lease is canceled or relinquished and the lands in- 
volved: are not on the known geologic structure of a producing oil or gas field 
or are not withdrawn from further leasing, immediately upon the notation of 
‘the cancellation or relinguishment on the tract book of the at office * ¥*:.%, 
- the lands shall be open. to: nures oil.and gas lease offers.. * #> (43 CER, 
19538 Supp., 192.43.) * : ; 


‘Under that: regulation offers :to lease filed prior to nein: ot the 
appropriate tract books have consistently been held to be premature 
‘and have been rejected.?_ 

’ The: Bureau: now holds. that no satheniatmabive sracedate such as 
that set. forth in 43 CFR.192.48 can have the effect of extending the 
‘segregative effect of a lease beyond its statutory limit and that to 
‘rule that the Machris offer was prematurely filed would be in violation 
-of section 17 of the Mineral Leasing Act. 
- [ believe: that the Bureau is in error in its conception both of the 
“provisions of the. Mineral Leasing Act and of the regulation. As 
‘pointed out above, it is the Secretary who determines when lands shall 
be available for the filing of lease offers. The Mineral Leasing Act 
-does not make such determination. It leaves that determination to the 


The regulation has since been amended on March 17, 1955 (20 F..R. 1778), without 
: change in-substance: See discussion below: 
2. George B. Friden, A-26402 (October 8, 1952) ; Barney Cockburn, A~-26303: (October 10, 
_ 1951) 5 nae C. Colony, A-26175 (April 26, 1951) ; cf. B. #. Van Arsdate, 62 I. D. 475 
(1955). 
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Secretar? ‘under ae rules and ‘regulations’ a as s he may adopt. (eo 

G. S..Cy,:1952 ed., sec. 189). 

Lhe. Secretary has adopted the rule that land embraced in ‘yelin: 
quished or canceled noncompetitive ‘oil and gas leases shall not: be 
available, for further leasing until the fact. of. the relinquishment or 
cancellation has been noted on the proper tract book. The’ Secretary 
may;. if he. so desires, adopt a regulation under which land in a relin- 
quished or canceled lease. shall become available for further leasing 
on.a: date. other than the date.on which the tract book is noted? but 
unless and ‘until the Secretary amends the. existing regulation the 
Bureau i is bound thereby.‘ 

Nor does the ‘yegulation extend the aoveouive effect of a ‘Teasé 
beyond its statutory limit. A relinquished noncompetitive oil. and 
gas lease does not expire by operation of law at the end of its 5-year 
term in the absence of discovery or-an extension, as the Bureau holds. 
Such a lease is terminated by the act of the lessee when he files a 
written relinquishment thereof in the proper land office. The relin- 
quishment is effective as of the date of filing (30 U. S. C., 1952 ed., 
sec. 187b), and thereafter there is no lease in. effect which sould possibly 
_ expire at a later date® °°” 

If the Bureau’s position were followed to its logical conclusion, it 
would’ have to be held that land in a relinquished lease must be made 
available for further leasing immediately upon the filing of the 
relinquishment. Ifsuch were the case, one who knew a relinquishment 
was about to be filed could follow the lessee into the land office and 
file a lease offer as soon as the relinquishment were filed. It was to 
prevent just such an unfair practice and to provide equal opportunity 
to all parties interested in obtaining leases that the regulation in 
question was adopted. 

It has been suggested that there is. no reason to delay the making of 
land available for the filing of lease offers beyond the date when a 
lease would have expired in the absence of a relinquishment or can- 
cellation, even though the tract books may not have been noted. This 
may be true. It has also been stated that prospective offerors assume 
that lands formerly under lease will become available for the filing of 
lease offers by others at the end of the primary term of a lease and 
that since nothing on the tract. books indicates that the land will not 





3 Prior to December 29, 1948, the Setanta provided that Sphere a lease was. canceled 
the land would become available for further leasing on the tenth business day after the 
notation of cancellation. See 48.CFR, 1946 Supp., 192.48. 

-4C£, Chapman v. Sheridan-Wyoming Coal Co.,.Inc., 8338 U. 8. 621, 629 (1950) ; MeKay 
v. “Wahlenmaier, 226 B. 2d 85, 48 (1955). 
“&Ct, Fhomas F. McKenna, Forrest H. Lindsay, 62 I. D. 876. (1955). 
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be available for the filing of lease offers, they should not be penalized 
for the delay which occurs in some of the local land offices in making 
notations of relinquishments or cancellations of leases. This also 
may be true. However, the fact remains that the regulation applicable 
in this case provided in plain and unambiguous Janguage that. land in. 


offre when, and only when, the relinquishment was noted on ne tract 
book. The regulation made no exception for a situation in which the 
notation might not be made until after the date when the lease would 
have expired in the absence of a relinquishment. The fact that the 
regulation might have made such an exception if such a Situation . 
had been envisioned. furnishes no basis for reading such an exception 
into the plain provisions of the regulation. 

It is open to some question, however, whether the regulation would 
have made such an exception. During the period of time involved 
in this case (i. e., June 16, 1953, to October 20, 1954), there was no 
regulation providing for the opening of land to filing upon the ex- 
piration of the primary. term of a noncompetitive lease. However, 
there was an earlier regulation on the subject which was adopted on 
May 29, 1943 (43 CFR, 1940 ed., Cum. Supp., 192.14c). This regula- 
tion prowidedii in part: 

* = When a lease is terminated by reason of the expiration of. the five- 
year term, the lands not within a known geologic structure of a producing oil 
or gas field automatically become subject to application for lease at. the beginning 
of the next business day after the day on which the lease terminated. * * * 

At the time when this regulation was adopted. there had been in 
effect for slightly over a year another regulation governing cancella- 
tion of leases (43 CFR, 1940 ed., Cum. Supp., 192.14b). This regula- 
tion, adopted on May 14, 1942, set forth an elaborate procedure govern- 
ing the opening to filing of land embraced in canceled leases. Briefly, 
it provided that cancellations would be noted on the tract books ef- 
fective as of a future fixed date 10 days after the notation; that’appli- 
cations filed between the date of notation andthe effective date of 
cancellation would be treated as simultaneously filed, and that.a draw- 
ing, the details of which were apelee out, would be held to determine 
the priority of filing. 

‘This regulation, section 192.14b, was not modified in any respect 
when section 192.14c was adopted a year later. Nor did section 192.14¢ 
in any way indicate that it was intended to affect the cancellation 
procedure spelled out in such elaborate detail in section 192.14b. On, 
their face the two regulations covered separate subject matters which 
_ were mutually exclusive, one providing for the opening of land upon. 
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cancellation of a lease and the other for a land upon the normal 
expiration of a lease. 

The two regulations existed side by sae until October 28, 1946, 
when the oil and gas regulations were completely revised. At that 
time, the substance of section 192.14b was continued in modified form 
in section 192.48 (43 CFR, 1946 Supp.) but section 192.14¢ was dropped 
out. However, despite the discontinuance of section 192.14¢ as a 
regulation, the procedure set forth in the regulation was continued as 
a matter of administrative practice. 

This situation continued unchanged until March 17, 1955, except 
that section 192.48 was amended on December 29, 1948, to include re- 
linquishments (43 CFR, 1949 ed., 192.48). On March 17, 1955, sec- 
tion 192.48 was again amended without change in substance and.at 
the same time there was re-adopted a regulation governing the open-. 
ing of Iand upon the expiration of the primary term of a noncompeti- — 
tive lease. -The new provisions, paragraphs (f) and (g) of section 
192.120, provide that if an application for a 5-year extension of the . 
lease is timely filed, the leased lands will not become available for fil- 
ing until the final action taken on the application is noted on the 
tract: book, and that if no application for an extension is timely filed, 
the lands become available for filing at the end of the primary term. 
Here again, as in 1948, there is no suggestion that the procedure on 
lease expirations is intended to superimpose any additional limitation 
upon the procedure controlling in lease relinquishments and cancella- 
tions. 

Thus, on the two occasions when the Department has had concur- 
rent regulations governing the opening of lands in the event of lease 
cancellations and relinquishments on the one hand and lease expira- 
tions on the other hand there has been no hint'that the procedure on 
expirations was intended to limit the procedure on relinquishments 
and cancellations. In the. circumstances there is no possible basis for 
ruling that such a limitation occurred in the intervening period when 
there was no regulation on lease expirations but the administrative 
practice was the same. 

Very recently the Department has held that ssiices an offeror for an 
oil and gas lease is to be deprived of a statutory preference right be- ~ 
cause of his failure to comply with the requirement of a regulation, 
that.requirement should:be spelled out so clearly that there is no basis 
for disregarding his noncompliance. Madison Oils, Inc., et al.,62 1. D. 
478. (1955). The principle is applicable here. I think that any one 
intending to apply for land in a relinquished or canceled lease should 
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be entitled to rely upon the plain ‘unambiguous language of section’ 
192, 43 without having to speculate on the possibility of an unwritten 
exception to the regulation which would make the land available for — 
filing prior to the time stated in the regulation. If an exception is 
desirable as a matter of administrative policy, it should be expressly: 
‘written into the regulation so that all may be informed of it. 
Accordingly, it was error to hold that the land for merly embraced 
- in Great Falls 086736 was available for leasing on July 1, 1953, whet 
Mr. Machris filed his offer. 

If Mr. Brown was the first person to apply for the land after the 
relinquishment of the prior lease was noted and if Mr. Brown is other- 
wise qualified to hold a lease, his statutory preference right must be 
honored, if the land is to be leased: 4 

Therefore, pursuant to the authority delegated to the Solicitor by 
the Secretary of the Interior (sec. 23, Order No. 2509, as revised; 17 
¥. RB. 6794), the decision of the ‘Associate Director as modified by ‘the _ 
Director is reversed and the case.is remanded to the Bureau of Land 
Management for appropriate action consistent with this decision. 


' Epmunp T. Frrvz, ae 
Acting Sokteitor. - 


COLUMBIAN CARBON COMPANY 
MERWIN E. LISS" 


A-27294. Decided June 11, 1956 ~ 


Oil and Gas Leases: Kequieed Lands Leases—Oil and Gas ‘Leases: Applica 
‘tions : a Fegan 1s 


: Where an acquired lands oil and gas lease application containing a‘ descrip- 
tion which does not identify the land applied for was filed after.the effective 
date of the regulation providing that if the description in a lease applica- 
tion for public lands is insufficient to identify the land, the application will 

. be rejected without priority, the acquired. lands. lease cs cae aint must be 
rejected. : - 


Oil and Gas Leases: Acquir ed Lands Leases 


Where an acquired lands lease is issued containing an insufficient description 
of the land included in the lease and there are no intervening proper appli- 
cations for the land, the lessee will be allowed a reasonable time in which 
. to furnish an adequate description. : 


“00, 7, Hegwer et al, 621.0. 77 (1955), 
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. APPEAL FROM ‘THE BUREAU -OF. LAND MANAGEMENT ae 


a Columbian Carbon’ Company has appealed ‘to the Secretary” of the 
Interior from a decision of. November 10, 1955, by the Director of 
the Bureau of Land Management which reversed t a decision of Augist 
. 95, 1955, by the Supervisor of the Eastern States Office dismissing 
a protest filed by Merwin E. Liss against the amendment of acquired 
~ Jands oil and gas lease BLM—A 022926 which was issued to the Colum- 
: bian Carbon Company on July 1, +1952 (30 U. S. C., 1952 ed., sec 351 
6b seq.). 
‘On March 28, 1951, the o Catianibtan Carbon Canoaay sprlied for 
é lease on a ‘parcel of land described by metes and bounds and said 
to contain 1,852 acres within the Monongahela National Forest, West 
Virginia, under the jurisdiction of the Forest Service, Department 
of Agriculture. The application stated that the parcel was a part 
of tract No. 84 acquired by the United States. from Gilfillam-Neill 
and Company by deed dated November 29, 1927, which deed is of 
record in the office of the Clerk of the County Court of Pocahontas 
County in Deed Book 65, page 61.. The boundaries of the parcel: 
_ were described as beginning-at corner No. 14 on the north boundary 
of tract No. 34, thence running westward through corners Nos. 15 
and 16 to corner No. 17, thence running in a straight line southwest- 
erly to a point on the south boundary of tract No. 34, thence running 
through corners Nos. 9 and 10 to corner No, 11, thence running north- 
erly in a str aight line to the point of beginning. ‘Courses and dis- 
tances were given between the corners on the north boundary and 
between the corners.on the south boundary but were not given for 
the east and west boundaries of the parcel. 
On April 24, 1951, the company filed an amendment of a portion 
‘of the description, stating that some calls had been omitted. This 
amendment: extended the north boundary. of the parcel from corner 
No. 17 to corner No. 27, from which point the west boundary of the 
parcel ran to the same point originally given in the south boundary 
of the parcel. Courses and distances were given bétween corners 
Nos. 17 and 27, but again no course or distance was given for the west 
_ boundary of the parcel. The net effect of the amended description 
was to add to the complete parcel originally described a substantial 
adjoining area on the west. However, no change was made in the 
acreage figure of 1,852 acres. 
On. June 5, 1952. , lease forms were sent to ‘the company for execu- 
tion. ‘Under ection 1 of the lease, in the space where the legal descrip- 
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tion of the leased land is ordinarily written out appears a notation, 
“See attached sheet for description of land.” ‘Separate sheets con- 
taining the metes and bounds description of.the land covered by the 
lease were attached to and made a part of the lease. This description”: 

“was the original description contained in the application and omitted 
the additional land contained in the amended metes and ‘bounds _ 
description. The lease recited that: it contained 1,852 acres. The. 
company executed and returned the lease forms without referring to. - 
the error.. The lease was issued as of July 1, 1952. oe 

Approximately 3 years after the lease was issued, the appellant 
notified the Bureau on June 27, 1955, of the omission. Thereafter, 
by a decision of the Eastern States Sunsrrisgr dated July 7, 1955, the 
lease was amended by adding to the metes and bounds description 
the portion of the description which had been inadvertently omitted 
when the lease was issued. It appears that the appellant has paid... 
rental for 1,852 acres from the time of filing its application. through 
1955; that a gas well, now shut down, was drilled by the appellant 
within the area omitted from the description of leased lands as the 
lease -was first issued; and phat more than $25,000 has been spent. 
on drilling the well. 

On July 30, 1954, between the issuance of the lease and its amend- 
ment i in 1955, Mr. Liss applied for the portion of the land which was 
omitted. from the metes and bounds description in the appellant’s lease. 

_ His application also referred to the land applied for as being a part 
of tract No. 34 and specifically described the boundaries of the-Jand - 
as beginning at corner No. 17 on the outside (north) boundary of 
tract No. 34, thence proceeding along the outside boundary of said 
tract to corner No. 27, thence proceeding in a straight line to a point 
in the south boundary of tract No. 34 (the same point given by the - 
appellant for the southwest corner of the parcel applied for by the 
appellant), and thence in a straight line to the point of beginning. 
No courses and distances were given by Mr. Liss for any of the 
boundaries of the tract applied for. He stated that it covered approxi- 
mately 640 acres and he paid the first year’s rental of $320 on. that 
basis, Subsequently, on October 25, 1954, he paid an additional $30 
rental and asked. that his application be amended to show that it 
covered 700 acres instead of 640 acres. 

On August 11, 1955, a month after the appellant’s lease was amended, 
Mr. Liss filed a protest against the amendment, claiming: that: hig! 
application had priority for the land included in the appellant’s lease 
by the amendment. The protest was dismissed in a decision dated 
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August 25, 1955, by the Eastern States Supervisor. The Director’s 
decision of November 10, 1955, from which the instant appeal was 
taken, allowed Mr. Liss’ protest as to the land for which he applied and 
_which was included by the amendment of July 7,.1955, in the metes_ 
and. bounds description of lands in the appellant’s lease. The Direc- 
tor’s decision held, in effect, that Mr. Liss was entitled to lease the 
Jand covered by his application because he was the first qualified ” 
applicant therefor; that although -the land in dispute was inad- 
vertently omitted from the metes and.bounds description of the lands _ 
leased to the appellant, the appellant acquiesced in the lease as it. was 
issued until after Mr. Liss’ conflicting application was filed; and that: 
the lease could not be amended to the detriment of the intervening 
right which Mr. Liss obtained by applying for the land when it was 
not.included.in an. outstanding lease or application. 
The Director’s decision allowing Mr. Liss’ protest is based.on the 
assumption that Mr. Liss is a qualified applicant for this land. How- 
ever, examination of the records submitted on this appeal indicates 
that this assumption is incorrect and in any event, that basic questions 
concerning the determination of the identity and the quantity of land 
here involved must be settled before any application for or lease of — 
the land can be allowed. . 
At the times when Mr. Liss and the appellant filed their eepecene 
applications, the pertinent regulation (43 CFR, 1949 ed., 200.5) pro- - 
vided with respect to land descriptions in acquired lands lease 
applications: 
* * -* each application for a lease or permit-must contain * * * (2) a 
: complete and accurate description of the lands for which a lease or ‘permit is 
desired: If surveyed according to the. governmental “rectangular system,” 
legal subdivisions. should be used in the description; otherwise by metes. and 
bounds connected with a corner of the public surveys by courses and distances, 
by lot numbers with reference to the appropriate recorded plat or map, or by 
any other method of description best suited to identify. the lands most clearly 
and accurately.. The description should, if practicable, refer to (i) the ad- 
ministrative unit or project of which the land is a part, the purpose for which 
the land was acquired by the United States, and the name of the governmental 
body having jurisdiction over the lands (ii) the name of the persons who con- 
veyed. the lands to the United States, (iii) the date of stich conveyance, and 
_ the place, liber and page number of its official recordation. . 
The land involved in this appeal is located in Pocahontas County, 
West Virginia.. The governmental rectangular system of public land 
-surveys does not extend to land in West Virginia and the public.land 
surveys nearest. to. this land are hundreds of miles away in Ohio, 
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making it impossible to connect a metes and bounds description of 
the land with a corner of the public land surveys. Therefore, the 
question is raised whether the methods of description employed by the 
appellant and Mr. Liss are “best suited to identify the lands most 
clearly:and accurately” and furnish a “complete and accurate oe 
tion. of the lands.” 

- The metes and bounds descriptions in the applications are incom- 
salete: and the land applied for cannot be platted upon maps, since the 
morth and south distances and courses are not given for the lines 
connecting the north and south boundaries of tract No. 34, although 
it appears probable, since certain corners are mentioned on the north 
boundary of tract No. 34 and on the south boundary of that tract, 

- that ‘the land applied for may be identified on the ground. ‘This 
Department does not have a copy of the deed conveying the land to 
the United States or other data in its records to supply the information 
lacking from the metes and bounds descriptions-and necessary to de- 
termine the identity and the amount of land involved. Even if the 
deed of conveyance to the United States were available, it would not 
supply the deficiencies in the appellant’s and Mr. Liss’ applications 
unless the deed contained a metes and bounds description from which 
the east and west boundaries of the parcels sought by the parties could ' 
be determined. In any event, as the case records stand: the applica- 
tions of both parties failed-to comply with the requirement of the 
pertinent regulation that an application must contain “a complete and 
accurate description of the lands for which a lease * * * is 
desired.” + 

An accurate description is essential to enable-the processing of an 
application and the administration of the land. It is equally essential 
to inform all subsequent applicants and other interested persons that 
an application for the land has already been filed. Margaret Prescott, 
60 I. D. 841 (1949). 

In addition to the necessity of accurately idenkeying the land ap: 
plied for, it is fundamental that the quantity of land covered..by a 
lease application must appear on the application or that the quantity 
be capable of being determined from information given in the applica- 
tion because provisions of the Mineral Leasing Act and regulations 
which are applicable to acquired lands leases limit the amount of 
land which may be held under lease and applications by any one 

person, association, or corporation, and condition the issuance of 


1 Maps were furnished with the applications but they too are deficient for the purposes 
of determining the east and west boundaries cf the tracts applied for. : 
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isueke upon the aera of advance. rental, the amount of which is 
based. on the number of acres to.be iacdeds in the prospective lease 
(30 U.S. C., Supp. IT, secs. 184, 296; 80 U. S. C., 1952 ed., sec. 352; 
43 CFR 192.8 (see Albert C. Massa et al.,.62 I. D. 339, 842 (1955)).. . 
. On July 2, 1954, which was after the appellant filed its application 
but. before Mr. Liss filed his application, 483 CFR 192.42, governing . 
offers to lease .and issuance of leases on public lands, was amended 
(Circular No. 1875, 19 F. R. 4191) to provide in pertinent part: 

“( z) (1): Except as provided in subparagraph (2) of this paragraph 

an offer will be rejected and returned to the offeror and will afford 
' the applicant no priority if: ; 
GQ) The land description i is insufficient to identity thelands * *° *,. 
There j is no exception in subparagraph (2) of 192.42 (g) to the “pro- 
vision:that, if the land description is insufficient to identify the lands, 
the offer. will be rejected without priority. 48 CFR, 1949 ed., 200.4 

governing applications for acquired lands leases provided at the time: 

Other regulations applicable. Except as otherwise specifically provided in - 
§§ 200.1 to 200.36, inclusive, the regulations prescribed under the mineral leas- 
ing laws and contained in Parts 70, 71 and 191 to 198, inclusive, of this chapter, 
shall govern the disposal and development. of minerals under the act to the 
extent that they are not inconsistent with the provisions of the act. * * * 
Since the requirement of 192.42 (g) (1) (i) that the land description 
be sufficient to identify the land was not excepted by any provision 
of sections 200.1 to 200. 36, the requirement of the sufficiency of the 
land deséription was applicable to Mr. Liss’ ‘application, which. was. 
filed on July 30, 1954.2 

Since the land description in Mr. Liss’ application is insufficient 
to identify the land, the application must be rejected without priority 
as required by 192.42 (g) (1) (i). Accordingly, Mr. Liss is not a 
qualified applicant for the land. 

. With respect to the appellant’s lease, a: as it now stands it containa 
an insufficient description of the land which it purports to cover. 
Obviously the lease cannot be allowed to stand in its present condi- 
tion, with the land incapable of identification and the acreagé 
incapable of computation for purposes of rental payments and deter- 
minations as to acreage holdings. If there were pending a proper 
application for all or a part of the land presumably included in the 

a The requirement that the land description be sufficient to ‘identify the land was draay 


set forth with respect to acquired lands lease applications by amendments approved Decem- 
ber 1, 1954 (48 CFR 200.8 (g) (1) (i); Circular 1890, 19 I. R. $014). 
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appellant’s lease, a serious question would be presented as to whether 
the lease would not have to be canceled as to the lands:in coiiflict: 
However, so far as the record shows, there are no conflicting applica: 
tions, once the Liss application is rejected as it must be. In the cir: 
cumstances, assuming the absence of any intervening rights, the appel- 
lant will be allowed 30 days from receipt of the decision, or such 
additional time as the Director determines to be reasonably necessary, 
in which to submit a proper description of the land included in its’ 
lease. 

In view of this disposition of the case, the appellant’s motion for 
oral argument is denied: 

Therefore, pursuant to the authority dslagaesd to the Solicitor by 

the Secretary of the Interior (sec. 23, Order No. 2509, as revised; 17 
F, R. 6794) , the Director’s decision is reversed and the case is remanded 
to the Bureau of Land Blan semmient for further. action in accordance 
with this decision. 
Epmunp T, Farrz, 
Acting Solicitor. 


WALTER H, BULLWINKLE, JOSEPH E. VOGLER 
A-27285 Decided June 18, 1956 


Homesteads (Ordinary) : Cultivation—Homesteads (Ordinary) ‘Military 


Service 
The regulatory provision in 43 OFR 181.39(a) that if a World War II veteran 
who is entitled to the benefits.of the act of September 27, 1944, makes home- 
stead entry but “delays the submission of proof beyond the period for which 
residence.is required, the cultivation necessary during each annual cultivable 
season elapsing or reached before the submission of ‘final proof must be 
shown” nieans cultivation necessary under the homestead laws, as modified 
by the act of September 27, 1944, which provides that qualified veterans shall 
have the period of military service, not exceeding 2 years, construed to be 
equivalent to residence and cultivation upon the land for the same length of 
time. 
Homesteads . (Ordinary) : Cultivation——Homestends (Ordinary) : Military 
Service 
Where an entryman claiming credit for 2 years’ military service under the act 
of September 27, 1944; on an entry made before June 16, 1954, complied with 
the residence requirements of the homestead law; has a habitable house on 
the entry, cultivated some land for each year and one-eighth of the entry 
area during the final entry year,:and.where,facts are asserted which, if 
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established, would justify reduction of cultivation required during the 
fourth entry year, a patent may be issued on the entry upon submission of 
evidence of military service and evidence justifying a reduction of cultiva- 
tion for the fourth entry year. 


APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


Walter H. Bullwinkle has appealed to the Secretary. of the Interior 

from a decision of October 19, 1955, for the Director of the Bureau of 
_ Land Management which held Mr. Bullwinkle’s homestead entry on 
land in ‘Alaska for cancellation for failure to comply with the cultiva- 
tion requirements of the homestead law. 43 U.S. C., 1952 ed., secs. 
161 et seg.; 48 U.S. C., 1952 ed., sec. 371. 
’ Mr. Bullwinkle’s apo lieation for homestead entry on 34, 99 acres of 
land was allowed on August 1,1947. The 5-year statutory life of the 
entry expired.on July 31, 1959, Ou March 26, 1952, Joseph E. Vogler 
filed an application to contest Mr. Bullwinkle’s entry, alleging that no 
cultivation had been attempted on the entry and that, to the best of the 
contestant’s knowledge, the entryman had not lived on the land for 
the time required by the homestead laws. 

On June 20, 1953, a hearing on the contestant’s charges was held 
before the manager of the Fairbanks land office. At the hearing, the 
contestant testified that he flew over the entry area and observed it 
from a plane on March 24, 1952; that he first went on the property on — 
March 25, 1952,-on which ‘date he walked down a trail along the edge 
of the property; and that on the following day, he and his two wit- 
nesses went on the property, found a good log cabin, saw no evidence of 
clearing except an area of perhaps 100 feet by 100 feet near the cabin. 
The ground was covered with snow on the day when the contestant 
and his witnesses examined the entry area and the contestant was never 
on the land other than the occasions just mentioned. The contestant’s 
charges regarding the entryman’s residence were based on statements 
of where the entryman was said to be living in March 1952 by persons 
who did not testify at the hearing. The testimony of the contestant’s 
witnesses was substantially the same as that of the contestant except 
that their estimation of the area cleared around the entryman’s cabin 
was smaller than the estimate of the contestant. 

The entryman and his witnesses testified that residence was estab- 
lished on the entry about November 1, 1947; that the homestead had 
‘been the entryman’s residence since that time; and that although 
he was away working during part of each year, he lived at the home- 
stead 7 months during the first entry year and during the winters of 
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each year ; that he started clearing the land in 1948 or 1949 and cleared 
more land each year; that by the summer of 1951, he had an area of 
approximately 200 feet by 70 feet cultivated; that he had 5 acres 
of land in cultivation during 1952 and again in 1953. Testimony 
for the contestee also indicated that the first cabin he had built on 
the entry‘had been burned and partially destroyed by vandals; that 
a second cabin which he had started was burned at the same. time; 
and that the house on the entry was the third one which he had built 
there. The entryman’s-witnesses included one neighbor and one resi- 
dent of the area who had visited the entryman several times a year 
from January 1948 through 1951. Both of these witnesses were fa- — 
miliar with the land. Although there was some vagueness in the 
testimony for the contestee as to the size of the area cleared and cul- 
tivated on the entry and the dates when the cultivation was completed, 
- the weight of the evidence at the hearing clearly refuted the contest 
charge that no cultivation had been attempted. Uncontroverted testi- 
mony at the hearing also sustains the conclusion that the entryman 
resided on the entry for the time required by law. 

The contestant had the burden of proving the charges by convincing 
_ evidence (Benedict v. Castillo, 49 L. D. 639 (1993)). Evidence that 
_ clearly supported the charges was not produced at the hearing. In 
a decision of December 28, 1953, the manager dismissed the contest 
on the grounds that the preporideraries of the evidence at the, hearing 
indicated that the allegations of the contest were satisfactorily re- 
_ futed by the entryman and his witnesses. The decision for the Direc- 
tor, which reversed the manager’s decision, did not hold that the con- 
testant had proved either of the contest charges, but. held that the 
testimony at the hearing showed that the appellant had not complied 
with the cultivation requirements of the homestead law. 

-On appeal, Mr. Bullwinkle asserts that after 32 months in the Army, 
-he was honorably discharged and that he is therefore entitled to credit 
for 2 years of cultivation and residence required under the home- 
stead laws; that the burning of a cabin on his entry was a misfor- 
tune which justifies reduction of the cultivation requirement on. the 
entry ; ; and that he has substantially complied with the requirements of 
the homestead law, as modified by the act of September.27, 1944, as 
amended (43 U.S. C., 1952 ed., secs. 279-284). 

Mr. Bullwinkle did not file “proof of military service when he sub- 
initted his final proof on January 4,1954.. By departmental regulation 
( 43 CFR 181.37) a person Ee the benefit of eee or naval ser- 
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vice must file, with his final proof, a photostatic or-other copy:(both 
sides) of his certificate of honorable discharge,.or of an official docu- - 
ment of his respective branch of the service which shows clearly an 
- honorable discharge and the period of service. However, there is no 
provision of law which would result ina. forfeiture of credit for mili- 
tary service solely on the ground that such evidence was not submit- 
ted. with the final proof, and it will be assumed, for purposes of this 
decision, that the appellant will submit the necessary evidence of mili- 
tary service showing that he is entitled to the benefits of the act of © 
September 27, 1944, in effect. when the entry was allowed. , 

The decision for the Director mentioned that Mr. Bullwinkle may 
have been entitled to credit for military service, but held that even if 
this were so, he had not satisfied the cultivation requirements for final 
proof. The decision did not state what cultivation was required if 
the entryman were entitled to credit for military service. 

The statutory provisions governing: issuance of patent after entry 
under the ordinary homestead laws provide in pertinent part (48 
U.S. C.;, 1952 ed., sec. 164) : 


No certificate, however, shall be given or patent issued therefor until the. 
expiration of three years from the date of ‘such entry; and if at the expiration 
of such time, or at.any time within two years thereafter, the person making such ° 
entry * * » proves by himself and by two credible witnesses that he, she, 
or.they. have a habitable house upon the land and have actually resided upon 
dnd cultivated the same for the term of three years succeeding the time of 
filing * * * then in such case he, she, or they “ * *~ shall be entitled 
toa patent. * * * Provided further, That the entryman shall, in order to 
comply with the requirements of cultivation herein provided: for, cultivate not 
_ Jess than one-sixteenth of the area of his entry; beginning with the second: year 
of the entry, and not less than one-eighth, beginning with the third year of the 
entry, and until final proof. * * * but the Secretary of the Interior may, 
upon a satisfactory showing, under rules and regulations prescribed by faa 
reduce the required area: of cultivation -* * #*, 


The entryman’s final proof in this case shows that the residence 
requirements of the homestead law were complied with; that there 
was a habitable house on the entry; and that the following cultivation 
was completed during the statutory life of the entry: 

+ 1948, approximately yy acre garden 
1949, 44 acre garden and oats: 
1950, 34 acre garden and wheat. but no crop 
"1951, 1 acre cover crop — 
1952, 5 acres garden. : 
The record contains a report of a field examiner which indicates that 
on August 18, 1954, more than 5 acres of the entry was cultivated and 
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planted to grain. This evidence and the testimony at the hearing 
‘show that some cultivation was completed every year on. the entry 
through 1954; that more than one-eighth of the entry area (4.87 acres) 
was cultivated during the fifth entry year and 2 years thereafter but - 
that one-sixteenth of the entry (2.19) was not cultivated before that 

time. 

The act of September 27, 1944. (48 U.S. C., 1952 ed., sec. 279), in 
effect when the appellant’s entry was allowed: i provides in relevant 
part that any person who has served in the military or naval forces , 
of the United States for a period of at least 90 days at any time on 
or after September 16, 1940, and prior to the termination of World 
War II and is honorably discharged from the military or naval forces 
and who makes homestead entry subsequent to such discharge shall 
have the period of such service, not exceeding 2 years, “construed to 
be equivalent to residence and cultivation upon the land for the same 
length of time,” with a proviso that no patent shall issue to any such 
person who has not resided upon his homestead and otherwise complied 
with the provisions of the homestead laws. for a period of at. least 1 
year, Thus, an entryman with 2 or more years military service who 
is entitled to the benefits of this act may receive patent on a home- 
stead after complying with the requirements of the law for 1 year be- 
cause his military service not exceeding 2 years is construed to be 
equivalent to residence and cultivation upon the land for that length 
of time. 

-.The residence requirement under the homestead law is satisfied by 
7% months actual residence on the entry for each year of. residence 
required (43 CFR 166.36). As Mr. Bullwinkle built a habitable house - 
and established residence on the entry on November 1, 1947, and lived 
there during the next 7 months, he could have’ submitted proof of 
residence from November 1, 1947, through June 1, 1948, filed the 
necessary evidence of military service, and he would have then been 
entitled to receive a patent on the entry because there is no cultivation 
‘requirement under the homestead law during the first entry year. 
The question of what additional requirements for earning patent result 
from the entryman’s failure to submit final proof in 1948, when he was 
apparently entitled to receive a patent, require consideration of the 
+The act of June 18, 1954 (43 U. S. C., 1952 ed., Supp. II, sec: 279), amended the act 
of September 27, 1944, in several ways, including a provision that no patent shall issue 
until at least one-eighth of the area entered is cultivated. In a memorandum of December - 
30, 1954, from the Associate Solicitor of Public Lands to the Chief; Division of Lands, it 


was held that the cultivation requirement. of the act of June 18, 1954, was not applicable 
to entries made. before June 18, 1954. 
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departmental regulations (48 CFR 181.35 e¢ seg.) issued pursuant to 
the act of September 27, 1944. 
When the appellant’s entry was allowed, the regulations governing 
the requirements for earning patent on this entry were reprinted in 
Circular 1588 of December 7, 1944 (43 CFR, 1944 Supp., 181.36-40). 
Effective December 30, 1948, the regulations governing homestead. 
entries by World War Tr etorans were amended (Circular 1720, 13 
F. R. 9564). 48 CFR 181.39 (a) in the current regulations sets forth 
_ the résidence and cultivation requirements which became. effective on 
December 30, 1948, on homestead entries by persons entitled to the 
benefits of the act of September 27, 1944. 48 CFR 181.39 (a) provides: 


_ Residence and cultivation. required on homesteads. (a) Before satisfactory 
final proof may be submitted on a homestead entry, a veteran. will be required to 
comply with the homestead laws for a period of at least one year and for such 
additional period as, added to the term of the military or naval service, equals 
three years. During this period a veteran with 19 months’ or more military 
service will be required to reside on the land at least seven months during the 
first entry year; with more than 12 and less than 19 months, he must reside on 
the land seven months during the first. entry year and such part of the second 
year, as added to his excess over 12 months’ service, will equal seven months, and 
must, cultivate one-sixteenth of the area the second year; with seven and. not 
more than 12 months;-he must reside upon the land seven months during each of’: 
the first. and second entry years, and cultivate one-sixteenth of the area the 
second year; with 90 days and less than seven months, he must reside upon the 
land seven months during each year for the first and second years, and such part 
of the third. as, added to his service, will equal seven months, and cultivate one- 
sixteenth of the area the second year and one-eighth the third year; and with 
less than.90 days’ service, will receive no. credit therefor in lieu of residence and 
cultivation. A veteran will not be required to cultivate the land after he has 
met the requirements as set forth above: Provided, He promptly files notice of 
intention to submit proof. | If, however, he delays the submission of proof beyond 
the period for which residence is required, the.cultivation necessary during each 
annual: cultivable season elapsing or reached before the submission of ‘proof must 
be shown, He may apply for and recéive a reduction in the area required to be 
cultivated, the same as other entrymen. In computing the required periods of 
residence, set forth above, there has been excluded the five months’ absence each 
year from the land which may be taken by a homestead entryman in not more 
than two periods during each year after establishing residence, by giving notice 
to the manager as set forth in § 166.38 of this chapter. The veteran must have a 
habitable house on the land at the:date of submitting homestead proof. 


Inasmuch as the amount of cultivation required to obtain patent 
under the homestead laws by veterans entitled to the benefits of the act 
of September 27, 1944, was affected by the latter act, the regulatory 
provision that a veteran who delays the submission of proof beyond 
the period for which residence is required must show the “cultivation 
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necessary during sah annual wiltivable season elapsing or reached 
before the submission of proof” must mean cultivation necessary under 
the. homestead law as modified by the act of September 27, 1944. 
Cultivation of one-sixteenth of the area during the second year and 
of one-eighth of the area during the third, fourth, and fifth years would 
be required of an ordinary entryman under the homestead law. if he 
delayed submission of final proof until the end of the fifth year, as 
the appellant did in this case. The appellant, however, is apparently 
entitled to credit for 2 years’ military service which service is accept- 
able as constructive cultivation during 2 of the 4 entry years for which 
cultivation is required under the homestead laws. It will be remem- 
bered that the appellant had more than one-eighth of the entry culti- 
vated during the fifth year but that less than one-sixteenth of the area - 
was cultivated during the preceding years. There appears to be no 
objection in the instant case to allowing the 2 years’ military credit 
which the appellant claims to be applied to the second and third year 
cultivation requirements under the homestead laws. -As the entryman 
cultivated the necessary one-eighth of the area during the fifth year, 
and as the second and third year cultivation requirements are satisfied 
by construing 2 years’ military service to be equivalent to cultivation 
for the senor and third years, there remains a question regarding the 
cultivation on this entry during the fourth year. The entryman’s final 
proof showing that less than one-sixteenth of the area was cultivated 
during the fourth year does not satisfy the requirement for obtaining 
patent under the homestead act that one-eighth of the entry be culti- 
vated “beginning with the third year of the entry, and until final: 
proof,” unless there is a basis for reducing the area required to be 
cultivated during the fourth entry year. 
The final proof form provides that if less than the amount of land 
required by law was cultivated in any year, the reason therefor should ~ 
be given. In response thereto, the entryman replied: “Short of cash 
until 1952—since then have cultivated more than 4 of homestead.” 
The final proof also showed that a cabin of the entryman’s was burned. : 
The decision for the Director held that being short of cash was not, a. 
misfortune within the meaning of the regulation (48 CFR 166.40) 
authorizing a reduction of the area required to be cultivated if the’ 
entryman, after making entry and establishing residence, has met 
with misfortune which renders him reasonably unable to cultivate the 
prescribed area. ; 
- On appeal, the entryman asserts that about ‘Roni 1951, een he 
was away from his homestead, vandals moved on his entry, burned. 
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the: ‘niore easily cut. portions of a log cabin he had started the previous 
syear and then burned the outer walls of his frame house for firewood. 
Because the entryman had insufficient money to build a new house 
and clear more land also, he started a new house on the entry. He 
made this choice in. part because he anticipated assistance from. the 
Soil Conservation Service in clearing, which he claims was promised, 
and, if the assistance had materialized, 5 acres would have been cleared 
without cost to the entryman:-. The entryman could not receive patent 
unless there was a habitable house on the land. 

In the case of Henry O- Hanson, A-25797T- (March 14, 1950), it was 
stated that a misfortune, within the meaning of 43 CFR 166.40 au- 
thorizing the reduction of cultivation, referred to the occurrence of 
some unforeseeable and unfortunate event which prevents the entry- 
man from carrying out the program of cultivation prescribed by the 
statute. In this case, Mr. Bullwinkle had to expend time and money to 
rebuild a house because. of the partial destruction of one which was 
complete and one which was incomplete ontheentry. The destruction 
of the entryman’s houses was an unforeseeable and unfortunate event, 
and the time and money required to build another cabin on the entry 
during 1951 may well have lessened the time and money available for _ 
cultivating the land that year, which was the fourth entry year. 
These circumstances, if established to.the satisfaction of the manager, 
may be regarded as amounting to a misfortune which warrants reduc- 
tion of the cultivation requirement during the fourth entry year? , 

Accordingly, if the appellant submits proper proof of military ser- 
vice pursuant to 43 CFR 181.87 entitling him under the act of Septem- 
ber 27, 1944, to have 2 years’ military service construed to be the equiva- 
lent of residence and cultivation under the homestead law, and if he 
submits. satisfactory evidence of the destruction of the cabins on the 
entry, showing that it necessitated the building of a third cabin in 1951 
and prevented him from cultivating the necessary one-eighth of :the 
entry during that, year, the entry may be allowed to go to patent if 
all other requirements have been met. 

- Therefore, pursuant to the authority delegated to the Solicitor 
by the Secretary.of the Interior (sec. 23, Order No. 2509, as revised ; 

17-F.-R. 6794), the case is remanded’ for determination as to whether 
' The vandalism. on the entry was_.referred to briefly by the entryman and mentioned 
‘somewhat vaguely by two of his witnesses at the hearing on the contest charges (Transcript 
of Hearing on June 20, 1953, before the manager, Fairbanks, Alaska, in contest No.. 202, 


pp. 28, 66, 67, 86). 


The: manager is authorized to allow applications for reduction of cultivation (43 CFR 
166.40 (d)). 
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the appellant is entitled to credit for 2 years’ military service and 
whether he is entitled to a reduction of the cultivation requirement 
under the homestead law for the fourth entry year. 


Epmunn T. Fritz, — 
Deputy Solicitor. 


APPEAL OF OSBERG CONSTRUCTION COMPANY 
IBCA-32 Decided June 19, 1956 


Contracts: Specifications—Contracts: Contracting Officer a 
When specifications provide that a contracting officer may designate additional 
borrow areag not designated on the plans, the right must be exercised rea- 
sonably. The issue of reasonability may not be raised, however, by a con- 
tractor who has concurred in the opening of a borrow area. . 


Contracts: Interpretation—Contracts: Additional Compensation 


Under article 10 of the standard form of Government construction contract 
which provides that the contractor ‘shall be responsible for all materials’ 
delivered and work performed until completion and final acceptance,” and. 
that upon completion of the contract, “the work shall be delivered complete 
and undamaged,” the burden of repairing any damage’ to work prior to the 
acceptance thereof is put upon the contractor, notwithstanding the absence 
of fault on his part. Consequently, a contractor ig not entitled to additional 
compensation when he has been required by the contracting officer to remove 
from a lateral material blown there by the wind before the work had: been 


accepted. 
Contrasts: Additional Compensation—Contracts : Specifications—Contracts: 


Interpretation 

A contractor is not entitled to additional compensation, under the unit of a 
schedule for structure excavation, for quantities excavated from previously 
placed embankments, above ‘the original ground line, around constant head 
orifice and pipe turnouts, when the specifications contain no provisions which: 
prescribe the nature or the sequence of the contractor’s operations ;- “when 
standard practice in the construction of laterals does not require that the 
building of the structures be deferred until after all embankment work 
has been completed; and when the specifications state or import that pay- 
ment.is to be made only for excavation that is required. The fact that in 
some of the paragraphs of the applicable specification, which dealt with 
types of structures not involved in the present claim, it was specifically 
stated. that excavation for structures would be measured for payment 
“below the original ground surface” does. not in itself establish an ambiguity 
in the applicable paragraphs, which were otherwise clear but omitted this 
phrase, There are many ways of expressing the same thought, and. dif- 
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ferences in the use of language do: not necessarily: betokeri differences in 
meaning and intention. ' 
Contracts: Appeals—Contracts: Subcontractors and Suppliers—Adminis- 
trative Practice 


Although in general a contractor. who has taken.an.appeal should be prepared 
to substantiate the claim: before’ the Board with reasonable promptness, 
’ and should not, indeed, present the claim unless he has reason to suppose. 
that it is meritorious, the Board will grant.a request of the contractor that 

.. cousideration of the claim by the Board be deferred pending the outcome 
of litigation between the contractor and hig subcontractor when counsel 

'. for the Government does not object, and it.appears from the nature of the 
claim that the interests of the Government will not be prejudiced. Although 
-the present case will be marked ‘closed’ on the Board’s docket, the con- 
tractor may file a request that it -be reopened, within a reasonable time after 
the determination of the litigation in which it is involved. 


BOARD OF CONTRACT APPEALS 


_- The Osberg Construction Company has appealed from the findings 
of fact and decision of the contracting officer dated February 15, 1955, 
denying its three claims for additional compensation in the total 
amount of $10,755.42 for performance of Contract. No. 14-06-D-300. 
_ . The contract, which was on Standard Form No. 23 (Revised April 
3, 1942) and was entered into on January 15, 1958, provided for the 
construction and completion of earthwork, pipelines, and structures, 
for the Area P-8 laterals, sublaterals and wasteways, of the Potholes 
East Canal Laterals, Columbia Basin Project, pursuant to Specifica~ 
tions No. DC-3845. These specifications incorporated by reference 
“Standard Specifications for Construction of Canal Systems, August 
1951,” of the Bureau of Reclamation, which will hereinafter be re- 
ferred to as the standard specifications. 

“Notice to proceed with the work under the contract was received 
by the contractor on February 6, 1953, and the work was completed 
in its entirety on March 28, 1954, which was within the time set. for 

_ completion. 

The contractor’s three claims were duly excepted i in its release on 
contract dated October 16, 1954, and each claim will. be separately 
considered by the Board. 


Claim Item 1 


This claim: which is in the amount of $876.49, is for the cost of clear- 
dng -windblown material from. a.-portion.of the PE47. lateral in the 
vicinity of Station 100. The necessity for clearing the lateral is at- 
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tributed. by the contractor to the opening of a borrow pit nearby which 
was not shown on the original plans. It contends that this subjected 
the area to a degree of wind erosion which did not prevail prior to ~ 
the removal of the cover from the soil. It seems to concede that high 
-winds were not unusual in the area but.argues that it should not have - 
-been required to remedy the situation by. removing the windblown 
material, since the deposit of this material in the lateral could not 
have been anticipated under the original plans. - 

The contracting officer made findings with respect to the ciroum- 
stances under which the borrow area in question was opened.. He 
found that it was done for the mutual convenience of the contractor 
‘and the Government at the oral request of a Mr. Roy. Basto, who was: 
the contractor’s superintendent on the job. Thus, the contracting 
officer stated : ; : 

* * * The contractor had four crawler-type tractors with scrapers. 
available and needed a short haul for this equipment. The contractor’s 
rubber-tired equipment was working on a long haul from the specified 
PE4TN borrow area to the PE47 in the vicinity of Station 148. ‘As the 
contractor’s water hauling equipment was unable to. cover embankment 
‘Placing at two widely separated locations, the contractor suggested that 
the borrow area in question be established’ to enable his crawler-type tractors 
with scrapers to place material in.the same general area as the rubbér-tired 
equipment. The Government: was agreeable to the new borrow -area as 
it appeared that additional borrow would be required above that available 


in the indicated borrow areas. Approximately 14,590 cubic yards of borrow . 


‘was obtained ftom the new area-and approximately all the available borrow 
was removed from.the indicated borrow .areas. All of the borrdéwftom 


the new area was removed as short haul by use of the crawler-type tractors: “" 


and scrapers. - The reduction in overhaul due to the use of the new. borrow 
‘area was a benefit to the Government and the availability of a short’ haul 
in the vicinity of the PE47 was a benefit to the contractor as his: tractors: 
-and scrapers would have been idle or operating on an inefficient haul except 
for the establishment of the new area. 

The contracting éflicer also: pointed out, hows: that. the. con- 
tractor in a letter dated June 18, 1954, secmed to dispute the fact that 
the borrow area was established with the concurrence of the contractor. 
Apropos of this, the contractor stated in this letter: “We can only 
say. that you established the borrow pit and ordered us to. remove 
material therefrom. The need for this additional borrow area arose 
through no action of this company, but would seem to stem from an 
error or oversight in design.” In the brief in support of ‘its. appeal, 
the contractor further stated with Tespect to the contracting officer’s 
finding that the borrow area. was opened at the oral request: of. its 
superintendent : 
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'The contractor finds no written evidence of this. Furthermore, the contractor 
is confident that there is no field note to the effect that its SHpereienaent re- 
quested the opening of this borrow area. - : 

“The contractor believes that the facts are that the plans showed no borrow 
area adjacent to the lateral, that this was called to the attention of the Govern- 
ment and that. the Government selected the site of the borrow area. 

‘The Board cannot regard either of the contractor’s statements as a 
direct.and unequivocal denial of the finding of the contracting officer 
that its superintendent agreed to the opening of the additional borrow 
area. ‘The Government has presented, on the other hand, an affidavit 
made on May 18, 1955, by Thomas M. Russell, the Construction In- 
spector on the job, in which the affiant deposes that this borrow area 
was operied “by mutual agreement between the contractor and the 
Government ‘after a series of verbal discussions between the coh- 
tractor’s répreseritatives and’ me,” and ‘identifies the representatives of 
the contractor as its superintendent and. its shift boss, a Mr. Taylor. 
Under the circumstances, the Board finds as a fact that the borrow pit 
‘was opened with the concurrence of the contractor’s superintendent 
who was its representative on the job, and holds, therefore, that the 
contractor assumed the risk of having to clear the lateral of wind- 
blown material from the borrow pit. 

The consent of the contractor to the opening of the additional borrow © 
pit was not necessary, moreover, since under paragraph B-16 of the: 
standard specifications the right of designating additional borrow 
areas was reserved to the contracting officer. Thus, it was provided in 
the first sentence of this paragraph: “Where the canal excavation at 
any section does not, furnish sufficient suitable material for embank- 
ments, for core banks, or earth covering for membrane lining, the 
contracting officer will designate where additional material shall be 
procured.” To be sure, the right to open additional borrow areas had 
to be exercised reasonably. Such an issue can hardly be raised, how- 
ever, by a contractor who has concurred in the opening of a borrow 
area ata particular site. 

- In the absence of any sound basis for a conclusion that the Govern- 
ment was at fault in locating a borrow pit at this point, the risk of 
any damage to the lateral prior to its acceptance was squarely placed 
upon the contractor by the terms of the contract. Article 10 of the 
contract included the provision that the contractor “shall be responsible 
for all materials delivered:and work performed until completion: and 
final acceptance. Upon completion of the contract the work shall be 
delivered complete and undamaged.” This provision was reinforced. 
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by paragraph B-5 of the standard specifications which stipulated that 
the unit prices bid in the schedule for excavation for canal should 
include the costs of “all work necessary to maintain the excavations in 
good order during construction.” It has repeatedly been held that. 
.-article 10. of the standard form of Government construction contract 
puts the burden of repairing any damage to work prior.to.the accept- 
ance thereof upon the contractor, notwithstanding the absence of fault 
on his part.t. The claim of the contractor for removing the windblown 
material from the PE47 lateral must, therefore, be rejected. 


Claim Item 2 ° 


This claim, which is in the amount of $3,000, is for payment as 
structure excavation for quantities excavated from previously placed 
embankments, above the original ground: line, ‘around.,constant: head. 
orifice and pipe turnouts. The claim is, in other words, for payment 
for structure excavation performed above the original ground surface 
through the embankment previously constructed, and thus involves 
payment for re-excavation. 

The claim of the contractor is based upon several contentions: (1) 
that it is standard construction practice that excavation for laterals 
shall precede excavation for the associated structures, since this is a 
more eccnomical method and is necessary in the use of ditchers, whether 
tractor-drawn or self-powered, which dig the invert and construct the 
banks simultaneously; (2) that the applicable specifications do not 
.provide specifically that payment will not be made for structure exca- 
vation above the original ground surface; and (8) that.such provision 
has been. made in other. specifications under contracts subsequently 
made by the Bureau of Reclamation. 

The specifications contain no provisions which prescribe the nature 
or sequence of the contractor’s operations in excavating for structures. 
However, paragraph B—7 of the standard specifications, as modified 
by paragraph 42 of the Special Provisions, prescribes how measure- 
ment for payment shall be made for excavation for structures. Sub- 


18ee De Armas v. United States, 108 Ct. Cl 486, 467 (1947), where the court said: 
“There are losses and misfortunes not due to the fault of anyone and their incidence cannot, 
therefore, be determined on the basis of fault.” ‘To the same effect have been decisions of 
this Department and of the Armed Services Board of Contract Appeals, See the appeals of 
Morrison-Knudsen Company,’ Inc. and M. H. Haster Construction Company, CA-170, 
October 20, 1952; Quick et al., BCA No. 315, October 19, 1948, 1 CCI 759; John W. Ryan 
Construction Co., Inc., BCA No. 827, November i8, 1944, 3 CCF 49: Kenney, BCA No. - 
1007, May 24, 1945, 3 CCF 829; Gould Construction Company, BCA No. 1657, January 24, 
1949, 4 CCF 60,645 ; Southern ‘Rrection and Engineering Co., BCA.No..928, May.2,#1952, 
5 CCF 61,398. : , ; 
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paragraph (a) of this paragraph contains 8 subdivisions, each of 
‘which deals with a different type or types of structure. In subdivi- 
sions (7); (); and: (6) of subparagraph (a); which deal with types. 
of structures not involved in the present claim, it is specifically stated. 


-. that excavation for structures will be measured for payment “below 


: the original ground surface,” while in subdivisions (2) and (4), the. 
-limiting phrase is not included. Subdivision (2) of the subpara- 
'. graph which would seem to govern excavation for turnouts provides: 


. Unless the contractor is directed to excavate for bridge abutments, bents,. 
piers or footings, turnouts, and other structures lying largely outside the 
lateral, sublateral, or wasteway prism, in advance of the lateral, sublateral, 
or. wasteway excavation, excavation for structures will include only the 

_-required excavation outside of the normal canal prism, and will be meas-: 

_ .ured to dimensions 1 foot outside of the outline of the structure foundations. 
cand. to slopes.of 1 to 1 for-common excavation and ¥, to. 1 for rock excavation: 
[Italics supplied.] 


Tt is not entirely clear from the record whether subdivision (4) of 
the subparagraph, which deals with excavation of trenches for con- 
crete pipelines, is involved in the claim. In any event, it provides: 

* xcavation of: trenches for concrete-pine lines as described:in Paragraph 43 
will be measured and paid for as provided therein. In the case of precast. con- 


crete, metal or cement-asbestos pipe portions of the above structures, excavation 
‘of the:trench for a single pipe or parallel pipes will be measured to a bottom 


*. width equal to the over-all distance between the outsides of the pipe along the 


: horizontal diameters plus 1 foot and to slopes of 1 to 1 in common excavation 
and ¥%, ‘to 1 in rock excavation. 
Paragraph 43, in so far as at all material, provides that “measure- 
ment, for payment, of the excavation for the pipe trenches will be 
made to the width shown on the drawings, with vertical sides, and 
to the depths shown on the drawings or prescribed by the contracting 
officer *  * ¥” 
The contracting officer seems to have construed the provisions of 
both subparagraphs B~7 (a) (2) and (4) as providing for payment 
of excavation only when “required,” and rejected the claim because 
the. excavation. above the original ground surface was not required 
excavation. He stated that, contrary to the contractor’s contention, 
“it is not standard practice in the construction of laterals to construct 
structures after all embankment has been completed. Some con- 
tractors construct structures ahead of the lateral construction and 
some*leaveopenings at-the structure site. Either of these methods 
of operation make it unnecessary to excavate embankment. material 
above the original ground surface at structure sites.” 
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- On the basis of the record the Board must conclude that the con- 


tractor has not met the burden of demonstrating that the contracting |.” 


officer’s decision was erroneous.. Clearly the excavation above the 
original ground surface was not “required” within the meaning of 
paragraph. B-7 (a) (2), since.even the contractor. does not. really 
contend that his chosen method of operation was ‘universal... If*para-". 
graph B-7 (a) (4) is involved in the claim, it, too, would seem to 
prescribe in effect that payment be made for Szcavation only if re- 


quired, since the drawings show only the completed work, and not... 


the excavation involved in its construction, and since the depths indi- 
cated on the drawings. are referenced to prescribed elevations, rather. 
than to either the original ground surface or the height of the em- 
bankment. In these circumstances, to permit the contractor to.-be 
compensated for such excavation would make the.amount of his. . 
remuneration ‘dependent upon whether he chose to build the embank- 
ment before the structures or the structures before the embankment. 
‘The effect would be to permit him rather than the Government to 
determine the costs of the job,? and to serve his own convenience rather 
than the interests of the Government. 
- As the contractor’s chosen method of operation was not miguel 
by the specifications, it is only fair to demand of the contractor that 
it point to a provision for payment which clearly establishes that it is, 
nevertheless, entitled to payment for the whole of the excavation in-. 
volved. The fact that a particular phrase is employed in some of the: 
paragraphs of a specification but not in others does not in itself es- 
tablish the existence of ambiguity even when the paragraphs are re- 
lated... There dre: many ways. of expressing the same:-thought,, and. 
differences in the use of language do not necessarily betoken differences 
in meaning and intention. Conceivably, such differences in related 
paragraphs might have some significance if. the linguistic structure 
of each paragraph were exactly parallel, and dealt with parallel situa- 
tions, but such is not the case in paragraph B~T of the standard speci- 
fications. Each of its subparagraphs deals with different types of 
structures, which required the making of varying provisions for pay- 
ment, and- consequently the linguistic structure of each subparagraph 
varies considerably. Indeed, it is perfectly understandable why the 
plirase “below the original ground surface” should have been employed 
in subdivisions (1), (2), and (6) of subparagraph B-7(a), but not 
in the other subdivisions. Subdivision (7) deals with “checks, drops, 


2 See appeal of Knisely-Moore Company, CA-183 (March. 3, 1954). 


~ FOP - OSBERG: CONSTRUCTION CO: 7°. 187 
June 19, 1956 

chutes, flumes, siphons and other structures which form a continuation 
of the canal,” and provides that measurement for payment is to in- 
éliide“‘all required excavation for the structure and the canal below the 
original ground surface * * *.” Subdivision (3) deals with utili- 
ties: ergssing under.the canal prispe; such as culverts; and provides that, 
regardless of whether the excavation and construction of such utilities 
“precedes or follows the excavation of the canal at the site of the struc- 
ture, excavation for structures will be measured below the original 
‘ground surface * * *,.” Subdivision (6) deals with certain small 
structures of lateral distribution systems and, like subdivision (1), 
provides that the excavation measured for payment “will include all 
excavation for a-structure and the lateral below the original ground 
surface * * *.” The excavation provided’ for in each of these 
subdivisions includes an. area within the canal or lateral prism and, 
therefore, it was’ essential to use terminology which would make it 
clear that, the space within the prism, even though previously exca- 
vated, would be paid for as a part of the excavation for structures, 
rather than as a part of the canal or lateral excavation. For this 
purpose the use of the phrase “below the original ground surface” 

was only natural (if not inevitable), but it was certainly less so in. 
Subdivisions (2) and (4) of the subparagraph. 

As for the subsequent revision of the specification under other con- 
tracts, this, too, does not demonstrate that the provisions in their origi- 
nal form harbor ed a serious ambiguity. There is no provision of a 
contract which, however clear already, cannot be made a little clearer. 
The Government is certainly not to be penalized in one case for at- 
tempting to improve its specifications’in another. The claim. of the 
contractor for additional compensation for excavation for structures 
must, therefore, also be rejected. 


C laim. Ltem 3 


Claim Item 3, which is in the amount of $6,879, is for payment for 
2,298 cubic yards more of compacted backfill about structures than 
were included in the Government’s final payment. The contracting 
officer rejected this claim because the contractor had failed to present, 
_ any data which would show in 1 what respect the Government’s caleu- 
eons were 1n error. 2 Sis 

"The claim seems to have — presented by the contractor only 
because. one.of its subcontractors or sub- subcontractors had. demanded 
payment of it for the amount of compacted backfill included i in the 
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claim; and had sued the contractor to enforce the demand. “The con- 
tractor requests that final determination of this claim be deferred .. 
- pending the outcome of the litigation, and Departnient. counsel-does” 
not object, apparently, to this request. 

In general, a contractor who has taken an appeal should be. pre- 
pared to substantiate the claim before the Board with reasonable 
promptness. Indeed, a claim should not be presented by a contractor 
unless it has reason to suppose that the claim is meritorious, but in 
this case the contractor is itself resisting the demand upon which the 
claim is based, which would indicate that the claim has been filed 
merely as a protection against possible defeat in the litigation, and that 
it will be abandoned if the contractor prevails in the litigation. The 
indefinite postponement of the consideration of a claim by the Board 
may in some instances prejudice the interests of the Government as a 
result of the loss of the testimony of witnesses who may have -knowl-° 
edge of the circumstances affecting the validity of the claim. However, 
this does not appear to be so in the case of the present claim, which 
involves a quantitative dispute that, presumably, could be disposed 
of on the basis of Government records. Consequently, although the 
present case will be marked “closed” on the Board’s docket, the con- _ 
tractor may file a request that it be reopened within a reasonable time 
after the determination. of the litigation in which it is involved. 

- Therefore, pursuant to the authority delegated to the Board of Con- 
tract Appeals by the Secretary of the Interior (sec. 24, Order No. 2509, 
as amended; 19 F.-R.:9428), the-findings and decision of the contract=. 
ing officer are affirmed, but without’ prejudice to the subsequent ‘sub- 
mission and consideration of a request for reopening with respect to: 
Claim Item 3. 

Tue6vore H. Haas, Chairman. 


Wruiam Sacre, Member. 


Hersert J. Suavcuter, Ifember. 


FORT BERTHOLD TRIBAL AFFAIRS 


Indian Tribes: Constitutions—Indian Reorganization Act 


The Secretary of the Interor has authority, under the Indian. Resheunientoe , 
Act (25-U.--8...C. sees. 476, 477; 48°Stat.°987);.to call’ special elections: to 
(@) determine whether a majority of the adult Indians desire to vote against 
the application of the act itself to the reservation with which they’ are 
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connected; (b) to determine whether a proposed ‘constitution and bylaws 

hall be ratified; (c) to ascertain whether such constitution and bylaws 

‘shall be amended; and (d@) to determine. whether such constitution and. 

- bylaws shall be revoked: Otherwise, in the -case. of tribal governments 

ineorporated under section. 16 of the Indian Reorganization Act, supre, 

.the..Secretary, unless .granted. -authority:.by..the..tribal..constitution. or..act 
‘of: Congress, may not* call’ ‘tribal elections:to elect éouncilmen. 


M-36350 JuNE 20, 1956. 


To THE CoMMISSIONER OF Inpran AFFAIRS. 


Your memorandum of March 19, 1956, raises two questions (1 ) 
whether absentee balloting may be permed 4 in an election for the 
_ amendment of the constitution and. bylaws of the Three Affiliated 
- Lribes of the Fort‘Berthold:Reservationand (2) whether.the Secretary 
of the Interior has the authority to call an election for the purpose 
of permitting the tribal members to vote on the election of councilmen 
on the basis of the community boundaries as now defined in article III 
of the Fort Berthold Constitution. 

The question of absentee. balloting was discussed end disposed. of 
in our memorandum opinion (M-36346) dated June 8, 1956. 

With regard to the question of whether the Secretary of the Interior 
has authority to call special elections for tribes incorporated under 
‘ géction 16 of the Indian Reorganization Act (25 U. S. C. sec. 476; 
48 Stat. 987) to elect councilmen, the answer must be found either in 
the tribal -constitution and bylaws or in the statutory law. -The 
constitution and bylaws of the Three Affiliated Tribes of the Fort 
‘Berthold Reservation, North Dakota, govern the calling of elections 
to choose tribal councilmen. Article IV thereof provides that regular 
elections shall be held on the first Tuesday of September in even-num- 
bered years and that special elections may be called by a two-thirds 
vote of the council or by petition signed. by at least 10° percent of 
the qualified voters of each tribal community. Section 5 of said article 
TV further provides: 

Ail elections shall be held under the supervision of the Tribal Business Council 
or an-election board appointed by that ‘Council, :and. the Tribal Business Council 
or the election board appointed by it, shall make rules and.regulations governing 
all elections, and shall designate the polling places and the election officers. 

It is clear from a reading of the tribal constitution that no provision 
is made for the calling of elections for tribal council members by the 
Secretary of the Interior. 
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There being no authority veteined’ in or given by the tribal constitu- 
tion.to the Secretary of the Interior to call or supervise. ‘elections of 
tribal council: members, does. such: authority exist outside the: tribal 
constitution? This question has been raised: in your memorandum to 
the Solicitor and on many other occasions. The question of the right 
of the Federal Government to intervene in tribal governmental affairs. 
is one of long-standing importance. This is true not only of tribes 
incorporated under the provisions of the Indian Reorganization Act 
of 1934, supra, but also of the many tribes which have not availed. 
tliemselves of the privileges of this act. The act of July 9, 1882 (4Stat. 
564), provided for the appointment of a Commistione: of Indian 
Affairs, then under the Secretary of War, and now under the Secretary 
of the Interior, “who shall: * * * agreeably to such regulations as: 
the President may, from time to time, prescribe, have the direction: and 
management of all Indian<affairs, and of'all matters arising out of 
Indian relations * * “.” (25 U. S. C. sec. 2.) The Supreme 
Court just previously in January of 1832 had had occasion to construe 
similar language in a treaty with the Cherokee Indians, Worcester v: 
Georgia, 6 Pet. 515 (1832). Chief Justice Marshall had before. him 
the ninth article of ‘The: ‘Treaty of Hopewell which had been entered 
‘into by the United’ States’ and ‘the Cherokee Tndiatiis on: November 
28, 1785. 


ee The ninth article is in fnese: words :. “for the benefit. and comfort of 
the Indians, and for the prevention of injuries or oppressions on the part of the 
citizens or Indians, the United States, in congress assembled, shall have the sole 
and exclusive right of regulating the trade with the Indians, and managing all 
their. affairs,. as they think proper.” To construe the expression “managing all 
their affairs,” into a surrender of self-government, would be, we think, a perver- 
sion of their necessary meaning, and a departure from the construction which 
has been uniformly put on them. The great.subject of the article is the Indian 
trade; the influence it gave, made it desirable that congress should: possess. it. 
The commissioners brought forward:the ‘claim, with the profession: that ‘their 
motive was “the benefit and comfort of the’ Indians, and the prevention: of 
injuries or oppressions.” This may be true, as respects the regulation. of their 
trade, and as respects the regulation of all affairs connected with their trade, 
but cannot be true, as respects the management. of all their, affairs. .The ‘most 
important of these are the cession of their lands, and security against intruders: 
on-them. Is it credible, that they should have considered themselves as surrender: 
ing to the United States the right to dictate their future cessions, and the terms 
on which they should be made? or to compel their submission to the. violence of 
disorderly and licentious intruders? It is equally inconceivable, that they could 
have supposed: themselves, by a phrase: thus slipped into an article, on another 
and most interesting subject, to have divested themselves of the right of ‘self! 
government on subjects not connected with trade. * * * . 
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In view v of the fact that language was used in the statute similar to 
that construed in Chief Justice Marshall’s decision, it is apparent that 
the scope of this wording was well understood. The language “man- 
agement of all Indian affairs” is thus limited to the supervision of 
the commercial and trade relationships of the Indians and not to 
management of their internal government. 

The Indian Reorganization Act (25 U. S. C. sec. 461, etc.) had 
a one of. its many purposes the strengthening of. self-government 
inthe, Indian: tribes.:. Cominissioner.:John Collier. testified : at ‘the 
hearings called in connection with the consideration of the act that 
the Indians “want an arrangement by which they can buttress their 

» self-government by a statute of congress * * *.” Although it is 

true that the Secretary of the Interior has no authority to call special 

elections to elect councilmen, there is no reason to doubt that he has: 
adequate statutory authority to call special elections to consider 

amendments to tribal constitutions and bylaws. And further, the 

Commissioner is not without authority to deter abuses of tribal au- 

thority by virtue of his control over the expenditure. of tribal funds, 

which authority stems from treaty and statute. The United States 

generally acts as guardian of the funds and assets of. Indian. tribes 

‘and,as‘such*trusteé tot’ only is held to a high degree of care in. thé - 
‘handling of the funds and property of the Indians but exercises the 

ordinary supervisory restraint incident to such guardianship. 

Under the Indian Reorganization Act, 1934, supra, there are sev- ’ 
eral types of elections which may be called by the Secretary of the 
Interior “under such rules and regulations as he may prescribe.” 
Section 18 of the act'sets out that a special election shall be called 
by the Secretary of the Interior to determine whether a majority of - 
the adult Indians desire to vote against the application of the act 
itself.to the. reservation with which they are connected (25 U.S. C. 
sec. 478). Section 17 of the act provides that the Secretary has the | 
duty of calling a special election upon a petition by at least one-third 
of the adult Indians living on the reservation to determine whether 
they desire to ratify a charter of incorporation which has been issued 
for the conduct of business enterprise on the reservation (25 U. S. C. 
sec. 477). Section 16 of the act authorizes the Secretary of the In- 
terior to call a special election to permit the: adoption and ratification 
of a tribal governmental constitution (25 U. S. C. sec. 476). This 
section also may be construed to provide that the Secretary of the 
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Interior shall call a similar special election, open to the same voters 
and conducted in the same manner as the original election, to deter- | 
mine whether such constitution shall be revoked. Finally section 16 
of the act must be construed to permit the Secretary of the Interior 
to call a similar special election to determine whether the constitution 
- and bylaws can be amended. : 

Your memorandum of March 19, 1956, states that a great many 
tribal members of the Three Affiliated Tribes of the Fort Berthold 
Reservation are dissatisfied with the manner in which. the ‘Tribal: 
Business Council has been conducting its affairs and are most anxious 
that they be given an opportunity soon to vote on the election of 
council members. At present, there is no authority given in the tribal _ 
constitution nor any express statutory authority to permit the Secre- 
tary to call such a tribal election. Inasmuch as the Secretary has: 
authority to call an election to amend the constitution of the tribe, 
it is appropriate at this time to suggest that the tribal constitution 
‘be amended to permit the Secretary or his delegate, upon the written 
request of a certain number of tribal members, to call special elections 
to elect councilmen and other tribal officers. 

If it is determined as a matter of policy by your office that such 
amendments be submitted to the tribal electorate, the following two 
“additional provisions are set forth in draft form for consideration: , 


Article IV—Nominations and Elections. 

Section @. Add: Absentee ballots will be furnished to any 
enrolled non-resident member of the tribes upon request to 
the tribal secretary made 10 days before the election. The 
ballot must be returned to'and reach the tribal secretary -on 
or before the. date of the election in order that. it may be 
counted. : 

Section 8. Add: Notice of regular elections shall be given 
by the secretary of the Tribal Business Council who shall give 

_ to all enrolled members of the tribe 30 days’ notice of the 
‘time and place of the regular election. In the event the 
tribal secretary shall fail to give the appropriate notice, 
or in case a regular election has not been held, the Secretary 
of the. Interior shall call such election and give 25 days 
notice, setting the time and place. 


. J. Revrz Armstrong, . 
Solicitor. 
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Alaska: Coal Leases and Permits — . 
The Secretary of the Interior may grant one coal lessee a right-of-way over the . 
lands leased to another coal lessee and may allow the former to use jointly 
‘with the other a road constructed -by the latter upon. suitable terms and 
conditions.: 


Administrative Procedure Act: Exemption from — 


‘A coal land lessee is not’ entitled to a hearing under the Administrative’ Pro- 
cedure Act on the necessity for or terms of the grant of. a tight-of-way_ across 
its lease and the joint use of its roads. " 


APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


- Usibelli Coal Mine, Inc, has appealed to the Secretary of the Tatevior 
from a decision, dated January 5, 1956, of the Director of the Bureau 
of Land Management which approved an application (Fairbanks 
019577) by A. Ben Shallit, doing business as. Cripple Creek Coal 

Company, for a road right-of-way across: certain lands near Suntrana, 
Alaska, 

_ Shallit is the lessee of a coal lease, Fairbanks 07350, issued by the. 
United States covering certain lands near the Healy River. Adjoining 
Shallit’s lease on the south and west lie the lands covered by a similar 


coal lease of the Usibelli Coal Mine, Inc., and to the west of the Usi-  ~ 


‘belli lease is a lease of the Suntrana Mining Company... A spur of the 
Alaska Railroad runs to a point within the Suntrana lease. The 
Healy River runs: along the southern part of the Suntrana lease, 
‘through the Usibelli lease, into the Shallit lease. 

All the lessees depend upon. the railroad to move their production 
tomarket. Suntrana, having the railroad on its lease, has no problem 
in reaching the railroad. Usibelli has constructed and maintains:an 
all-weather road originating within its leasehold and crossing a portion 
of the Suntrana lease to its own loading point on the railroad. Shallit 
reaches the railroad by using another road partly in the bed of the 
Healy River through the Usibelli dense and the Suntrana lease to the 
railroad. 

’ Shallit’s road is within the right-of-way (Fairbanks 08832) granted 
him in a decision of the Assistant Secretary of the Interior dated 
November 5, 1954, which incorporates an perepmcns arrived at by 
Shallit and: Usibelli: 

‘On March 14, 1955, Shallit filed a ‘reyiiest to alter the right-of-way 
granted him by the decision of November 5, 1954, for a distance of 


The decision. was amended on January 30, 1956, to clarify the right- ‘of: “way granted 
at one point. : 
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1.10 miles by moving it a maximum of 400 feet away from the river. 
Usibelli filed a protest against the modification of the right-of-way. 

Before any action was taken on Shallit’s request, a hearing was 
_ held on June 1, 1955, before the Subcommittee on Territories and 
Insular Affairs of the Committee on Interior and Insular Affairs: of 
the United States Senate at the instigation of Shallit concerning the 
failure of the Department of the Interior to build a spur line of the 
railroad from Suntrana through the Usibelli and Shallit leases to 
the adjoining Roth Reserve, a coal land area withdrawn for the Army. 

At the hearing there was some discussion as to the legality. and 
feasibility of Shallit’s using the Usibelli road as part of his route 
to the railroad? 

After the hearing, Shallit, on J uly 11, 1955, filed his present appli- 
cation for a right-of- -way which for part of the route runs along 
the Usibelli road. 

On August 9, Usibelli filed a protest against the route requested 
by Shallit and on September 9, 1955, Suntrana filed a protest against 
' part of the route that prosced its lentes, 

Subsequently, the Secretary of the Interior appointed an Engineer 
Advisory Group composed of representatives of the Bureau of Mines, 
Geological Survey, Alaska Road Commission, and the Bureau of 
Land'  Monagement. On September 20 and 21, 1955, this group 

“inspected the three coal leases and held discussions with the parties 
- or their representatives. In a report dated September 27, 1955, 
the advisory group submitted its report and recommendations. 

As a result of one of the group’s recommendations Shallit, on 
‘November 18, 1955, filed an amendinent to his application of July 11, 
1955. 

Ina » daaision dated January 6, 1956, the Director of the Bureau 
of Land Management granted Shallit an easement for a right-of-way 
over the Usibelli and Suntrana leases in accordance with his amended 
application for the beginning and end of his route and an easement 
for joint use of the Usibelli road across part of the Usibelli-and 
Suntrana leases for the middle portion of his route, subject to several 
conditions and stipulations as to use and payment. The grant made 
by the Director followed the recommendations of the ee 
Advisory Group. 

On February 6, 1956, Usibelli filed this appeal to the Secretary 
of the: Interior. Suntrana has not taken an appeal. 

Usibelli’s objections to the Director’s decision fall into four:major 
groups: (1) The Secretary has no authority to authorize joint use of 
the Usibelli road on the Usibelli lease; (2) the portion of the right- 
of-way granted Shallit over the Usibelli lease other than over the 
Usibelli road will seriously and unreasonably impair Usibelli’s mining 


* Hearing, pages 18, 73, 92, 96, 97-98. 
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‘operations; (3) the conditions and stipulations are incomplete and in- 

adequate and do not properly protect Usibelli; and (4) the right-of- 

way granted Shallit in the decision of November 5, 1954, was a final 

disposition of Shallit’s right to a right-of-way. 


I. The Finality of the Decision of November 5, 1954. 


The decision of November 5, 1954, awarded Shallit a right-of-way 
. substantially along the route for which he had filed an application on 
June 14, 1951. As has been stated above, the route was agreed upon 
by Shallit and Usibelli and was submitted to the Department only for 
formal approval. It is the essence of Usibelli’s argument that once 
the Department has granted a right-of-way it has exhausted its author- 
ity to grant a radically different right-of-way to the same applicant. 
‘Even. assuming that Shallit’s present right-of-way is a reasonable, 
permanent, all-year round route, I can find no warrant for Usibelli’s 
position. His contentions go solely to the question of whether the 
Secretary should allow a later application, not to whether the Secre- 
taty has authority to grant another route. There is nothing in the 
statute reserving the right-of- way over Usibelli’s lease (48 U.S. C., 
1952 ed., sec. 446) or in the statute under which Shallit has applied 
(48 U. S. C., 1952 ed., sec. 956) which limits the authority of the 
‘Secretary to revise or relocate a right-of-way when such action is war- 
ranted, Cf. 43 CFR 244.9 (m). Accordingly, it is concluded that as 
a matter of law the fact that the Department has approved the grant 
of a right-of-way to Shallit does not deprive it of authority later to 
‘issue him one for a modified or different route. 


Il. Joint Use. of Part of Usibell’s Road. 


The Director’s decision granted Shallit the right, subject to certain 
payments and other conditions, to use a portion of the Usibelli road 
. from a point within the Usibelli lease westward across the-remainder 
of the Usibelli lease to a point on the Usibelli road, within the Sun- 
_trana lease. The appellant contends that the Secretary has no author- 
_ity to-award joint use to Shallit of the road it has cotsecied and 
maintained. 

‘Usibelli’s and Shallit’s coal isaase were issued puEsUatie to the 
Alaska Coal Leasing Act of October 20, 1914, 48 U. S.C., 1952 ed., 
‘sec. 432 et seq. Section 11 of that act (48 U. S. C., 1952 ed., sec. 446) 

provides: 

That avy lease, entry, location, occupation, or use. permitted under. this Act 
shall reserve to the Government of the United States the right to grant or use 
such easements in, over, through, or upon the land leased, entered, located, 
occupied, or used as may be necessary or appropriate to the working of the 
same or other coal lands by or under authority of the Government and for other 
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purposes: Provided, That said Secretary [of the Interior], in his discretion, 
‘in making any lease under this Act, may reserve to the United States the right 
-to: lease, sell, or otherwise dispose of the surface of the lands embraced within 
such lease under existing law or laws hereafter enacted in so far as said surface 
is not necessary for use by the lessee in extracting and removing the deposits 
of. coal therein. If such ‘reservation is made, it shall be so Hotermlted before 
the offering. of such lease. 

That the said- Secretary during the life of the lease is authorized to issue such 
permits for easements herein provided, to be reserved, and to permit the use of 
such other public lands in the Territory of Alaska as may be necessary for the 
construction and maintenance of coal washeries or other works incident to the 

‘‘mining or treatment of coal, which lands may be occupied and used jointly or 
severally by lessees or permittees, as may be-determined by said Secretary. 


The. mandate of the statute is fulfilled in article I, section 1, of 
Usibelli’ s lease, which reads: 


~The lessor expressly reserves unto itself the right to grant or use such ease- 
-ments in, over, through, or upon the land leased, entered, located, occupied, or used 
-as may be necessary or. appropriate to the working of the same or other. coal 
lands by or under authority of the Government and for other purposes; also 
the right to use, lease, or dispose of so much of the surface of the. said lands as 
may not be actually needed, or occupied by the lessee in the conduct of nrining 
operations. . ‘ 
‘The first clause of section 11 of the statute and Sees I, section. 1, of the 
lease read by themselves appear to.reserve to the Government the right 
to grant any easement over one coal lease which is ‘ ‘necessary or appro- 
priate” to the working of. other coal lands, without regard: to whether 
or not the surface traversed by the easement is being used by the lessee 
under the former lease. There is nothing in the statute or lease which 
gives a lessee exclusive use of the surface of the leased lands. The 
granting clause of the lease provides as follows: 

That the lessor; in ‘eonsidevation of the renis: and royalties to be paid and the 
covenants to be observed as hereinafter set forth, does hereby grant and lease to 
the lessee, for the period of fifty years from the date hereof, the exclusive right 
and privilege to mine and dispose of all the.coal.and associated minerals i in, upon, 
or under me area described tracts of land, situated inthe Territory of Alaska, 

.to wit: * [land description. omitted] containing 1,120 acres,.more or less, 
together with. the right.to construct coke ovens, briquetting plants, by-products 
plants, and all such other works as may be necessary and convenient for the 
mining and preparation of coal ‘and associated minerals for market, the 
manufacture of coke or other products of coal, and to use so much of the surface 
and the sand, stone, timber, and water thereon as may reasonably be required in 
the exercise’ of the rights and privileges herein granted,.the use of such timber to 
be: subject to such: regulations as may be prescribed by the Secretary -of the 
Interior under the ‘act approved May 14, 1898 (30 Stat. 414), and the acts 
amendatory thereof. [Italics added.] 


Thus, the lessee’s right to use the surface is restricted to that portion 
which is reasonably required i in the exercise of his rights under the 
lease.. There is no indication that the right to use the surface is an 
exclusive one. The contrary is indicated by the fact that the lessee is 
given specifically the “exclusive” right to mine the coal. 
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The igialative history of the act of October 20, 1914, see plainly 
that the problem of use of roads and other facilities by one lessee in or 
on.another lease was before the Congress.?. H. R. 13187, 63d Congress, 
2d. session, which formed. the basis on which.’ eotdauce action was 
_ taken, provided in section 11: 


That any lease, entry, location, occupation, or use permitted under this. Act. 
shall reserve to the Government of the United States the right. to grant or’ use 
such easements in, over, through, or upon the land leased, entered, located, oceu-" 
pied, or used as May be necessary or appropriate to the working of the same: or 
other coal lands by or under. authority of the Gonernent and for other. public 
purposes, . 


The House Committee on Public Lands, to which H. R. 13137 was 
_Teferred, reported out a clean bill, H. R. 14233, which in section 9: 
provided as follows: 


That any lease, permit, Steupation: or’ use permitted under this Act shall 
reserve to the Secretary of the Interior the right to permit; for joint or several’ 
use, such’ easements, including. roads, rights of way, sites for coal washeries, 
coke ovens, tunnels in, over, through, or upon the lands leased, occupied, or used, 
as may be necessary or appropriate to ‘the working of the same or other coal 
lands and treatment and shipment of the products thereof by or ‘under authority 
of the Government, its lessees or permittees, and for other public purposes: 
Provided, That said Secretary, in his discretion; in making any lease under this 
Act, may reserve to the United States the right to lease, sell, or otherwise dis- 
pose of the surface of the lands embraced. within such lease, under existing law 
or laws hereafter enacted, in so far as said surface is not necessary for use 
by the lessee in extracting and removing the deposits of coal therein: Provided 
further, That if such reservation -is:made it Shall be so. determined reo the 
offering of such lease. 

That the said Secretary during the life of the lease is authorized to issue 
such permits for easements herein provided to be reserved, and.to permit the 
‘use of such other public lands in the Territory of Alaska, as may be necessary 
for the construction and maintenance of coal washeries or other works incident 
to the mining or treatment or coal, which lands may be occupied and used jointly 
or severally by lessees or permittees, as may be determined by said Secretary. 


_ The House Committee report (H. ie No. 352, 68d, Cong., 2d. 
sess.) which accompanied the bill stated : : 
‘15. Section 9 reserves rights to use of joint a rights of way, 
washeries, etc., made necessary on account of: topography.. (Page 15.) 
After passage by the ‘House, the bill was referred to the Senate 
Committee on Public Lands which amended ‘H. R. 14233 by striking 
out all of it after the enacting clause and substituting a complete bill 
in leu of the stricken faster Section 11 of the Senate bill, which 
dealt with the reservation of easements on leased land, is the same as 
section 11 of the act of October 20, 1914 (supra). It was agreed to by: 
the conference committee (H. Repts.’ 1178 and-1186, 68d ates e 2d 
sess. ) and remained unaltered in the act as passed. 


4 Hearings on, HL R. 18187, 63a Cong., 2a sess, part I, pages 108-111, 124-126, 129, 
188-189. 
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The House Managers’ report accompanying Conference Report ‘No. 
1186 stated : 


Section 11 corresponds with section 9 of the House pill .and does NOE: 
depart therefrom in any substantial particular.* 


In view of the fact that the problem of jomt use of facilities -was. 
clearly before the Congress and that joint use was specifically provided 
for in one version of the bill, that section 11, as enacted, was not con- 
sidered to have altered the effect of the former version, and that the’ 
language of section 11, standing by itself, is broad enough to authorize 
joint-use, I conclude that there is nothing in the act or in the legislative 
history of the act which requires the conclusion that the Secretary may. 
not permit one coal lessee to use a road constructed by another lessee 


over the latter’s lease. 

After the act was passed, the Department issued regulations pertain- 
ing to the issuance of coal leases in Alaska (45 L. D. 118 (1916)). Part 
2 of the regulations, which was entitled “Information Relating to. 
Operation and Development,” read in part as ‘follows: 


COMMENTS ON PROVISIONS OF. THE LEASE. 
An explanation of those articles and provisions of the lease form whose pur- 
poses may not be self-evident follows. It should be understood that this explana- 
tion is not in any sense pune a part of the lease or Agreement or a construction 


of its terms, 
a oe * 8 x , eo # 

ARTICLE 1, SECTION 1. ; 

RIGHTS RESERVED BY LESSOR. 

The lease plainly states that the lessor erebeenen ee by the Secretary of the 
Interior )—- 

“Reserves unto itself the right to grant or use such easements in, 
over, through, or upon the land leased, entered, located, occupied, or 
used.as may be necessary or appropriate to the working of the same 
or other coal lands by or under the authority of the Government .and for 
other purposes * * *,” 

The purpose of this provision is. to permit ‘railroads, tramways, water lines, 
or other necessary means of transport and communication to be constructed and 
operated through blocks of land not reached by these means of. transportation 
at the time these blocks were leased, and to enable leasing blocks or units not 
readily accessible on the surface to be reached by. tunnels, slopes, or other open- 
ings driven through the blocks already leased. Whenever it-is necessary to 
grant or use an ‘easement under this provision, the easement will be so arranged 
and located ag to interfere in a minimum degree with mining operations on the 
blocks subject thereto. Wherever it seems advisable, jointly operated tunnels, 

. Slopes, or shafts for transportation.and ventilation may be permitted, provided 
the conditions, limitations, penalties, and provisions contained in the act are 
observed. Whenever joint openings do not seem advisable, the openings for the 
operation of the subsequent leases will be required to be so driven as to interfere 
as little as may -bé with the operations -of. the prior lease: or. leases.. Should 
there be.material interference, the amount of damages to be paid to the prior 


4One of the House Meneses was Representative Ferris who had. introduced H. R.'13137 
and H.R. 14288 and who was chairman of ‘the House Committee on” Public Lands. 
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lessee will be determined bya board of arbitrators, elsewhere referred to. (See 

art. 7, sec. 7:) [45 L. D. 141; italics added.] ° 

The appellant argues that Secretary’s authority to provide for joint 
use is limited to “tunnels, slopes, or shafts.” However, the Secretary’s 
authority to authorize one lessee to use another’s tunnel, slope, or shaft 
rests upon the same provisions of the statute and ‘lease that have been. 
set forth above. I fail to see how these provisions can be held to 
authorize the joint use of tunnels, in suitable circumstances, and not 
to permit the joint use of a road. 

Therefore, it is concluded that the plain language of section 11 of 
the act of October 20, 1914, the legislative history of the section, and 
its contemporaneous construction by the Department, all support the 
authority of the Secretary to permit one coal lessee to use a road con- 
structed by another coal lessee on the latter’s pall lease so long’ as it 





5 Article VII, ‘section 7, of the original lease form, which is the same as article VII, 
section 7;.of the Usibelli’s lease provided: 

“That in case any dispute.shall arise between the lessor and lessee as to any 
question of: fact, or as to the reasonableness of any requirement made by the 
lessor under the provisions of this lease, in the matter of operation, methods, 
means, expenditures, use of easements, compensation for joint occupancy by 
another lessee of a portion of the leased premises, or such other questions as are 
not determined by express statutory provision, such questions or disputes shall 
be settled by arbitration in the manner provided for by this section, and the 

. lessor and lessee hereby covenant and agree each with the other to promptly 
‘comply with and carry out the decision or award of each and every board of 
arbitration appointed under this section. . 

“Questions in dispute to be determined by arbitration hereunder shall be re- 
ferred to a board of arbitration consisting of three competent persons, one of 
which persons shall be selected by the lessor or its authorized representative, 
and one by the lessee, and the third by the two thus selected: Provided, That the 
lessor and lessee may agree upon one Sole arbitrator or upon the third arbitrator. 
The party desiring such arbitration shall give written notice of the same to the 
other party, stating therein definitely the point or points in dispute, and name the 
person selected by. such party hereto within 20 days after receiving such notice 
to name an arbitrator; and in the event it-does not do so, the party serving such 
notice may select the second arbitrator and the two thus named shall select the 
third arbitrator. The arbitrators thus chosen shall give to each of the parties 
hereto written notice of the time and place of hearing, which hearing shall not 
be more than 30 days thereafter, and at the time and place appointed shall pro- 
ceed with the hearing unless for some good cause, of which the arbitrators or 
a majority of them shall be the judge, it shall be postponed until some later day 
or date within a reasonable time, _Both parties hereto shall have full- opportunity 
to be heard on any question thus submitted, and the written determination of 
the board of arbitration. thus constituted or of any two members thereof or, in 
ease of the failure of any two members to agree, then the. determination of the 
third arbitrator shall. be final and conclusive upon the parties in reference. to 
the question thus submitted. All such determinations shall be in nis and a 
copy thereof shall be delivered to each of-such parties. . © 

“It is further agreed that in the event of the failure of the lessor and lessee, 
or of the two arbitrators selected as aforesaid by the parties hereto, within 20 © 
days: from notice to them of their selection, to agree upon the: third arbitrator, 
then the Secretary of the Interior shall appoint such arbitrator. , 

“The said third arbitrator shall receive not to exceed $15 per day as full © 
compensation for his services and.for all‘expenses connected‘ therewith, exclusive 
of transportation charges; but such compensation. shall not be in excess of $150 

' for any arbitration. The ‘losing party to such arbitration shall be liable for the 
payment of such. compensation -and transportation expenses ofS Buch third 
arbitrator.” 
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is necessary or. appropriate to enable the first lessee to work his coal 
lease.® 


fl, Interference eee Usibella’s Mining Operations. 


The right-of-way granted Shallit by the Director’s decision origin- 
ates at its eastern end on the north boundary. of the Usibelli lease. 
Then running south it roughly parallels the old Cripple Creek road. 
about 100 feet to the west of that road for a distance of approximately. - 
3,500 feet to the point where it joins the Usibelli road near the Usibelli. 
bridge. Usibelli contends that the road in this location will seriously 
interferé with its mining operations because it will cross three coal 
seams Nos. 4, 5, and 6, which are not fully mined. : 

The Engineer Wasiory Group considered the objections raised by 
Usibelli’s mine manager and found that, in the absence of any definite — 
program for mining the seams, a stipulation that the road would be 
moved temporarily to permit mining the seams would sufficiently pro- 
tect its interests. The Director followed the Board’s recommendation. 

In its brief Usibelli contends that two of the seams are necessary as 
an emergency reserve supply for its coal washing plant, which de- 
pends primarily upon coal from the other side of the river. This. 
latter source, it continues, will be lost to Usibelli in flood periods when 
it may not be possible to haul coal across the bridge and since the coal 
in the seams the Shallit road will cross is a reserve supply, it is not 
practicable to strip and mine them in a short period. 

In other words, the contention is.that. the use contemplated by Usi- 
belli of these seams is such that they must remain an ever present 
threat to any road in the area that is not in the river plain. 

Shortly after it filed its brief to the Secretary and a day before Shal- 
lit’s reply brief was filed, Usibelli submitted an engineering study of 
the effect of the Shallit road across coal seams Nos. 4, 5,.and.6. This 
report first contends that the courses and distances on Shallit’s maps 
accompanying his right-of-way application do not coincide with the 
pictorial location of the road on that map. The report then sets. out 
a mining plan for coal beds Nos. 4,5, and 6. Finally, it computes the . 
cost for coal wasted and of culverts, bridges and other structures nec- 
essary to recover all the coal in the beds based upon the pictorial loca- 
tion of Shallit’s road and arrives at the figure of $88,250 as represent- 
ing what the Shallit road would cost Usibelli. 


‘This holding disposes of Usibelli’s argument based upon “pedis possessio” because the 
Tight to allow joint use of a road is one which the United States has reserved: to itself 
in the statute and lease. 

Similarly, the argument as to “eminent domain” falls because if the Secretary has the 
authority. to allow joint use. of Usibelli’s road, then the lease, in article. VII, section 7, 
clearly, provides that the lessor: shall first set the compensation for joint use of the.road, 
and if the lessee is dissatisfied, the matter is to be settled by arbitration. in- accordance 
with the procedure set out in the section. 


1981... SHALLIT AND USIBELLI COAL. MINE 201 
July 9, 1956 


The contention that the courses and distances set out by Shallit do 
not.coincide with the location recommended by the Engineer Advisory 
‘Group or the Director’s decision is, even if correct, not serious. _ The 
location, as shown on Shallit’s map submitted in November 1955, ap- 
pears to. follow the route recommended by the Engineer Advisory 
Group. There should be no difficulty in locating the road along a 
feasible route about 100 feet west of the present road. If the road as 

‘then laid out by engineers from both companies deviates from the map 
filed by Shallit, an amended map will be required.” 

The proposed mining plan appears to present more meritorious ob- 
jections to the right-of-way. Although it was not presented to the 
Engineer Advisory Group and, indeed, at that time, September 1955, 
does not appear to have been contemplated by Usibelli, it appears.to be 
an acceptable program for mining the coal in beds Nos. 4, 5; and 6. 
However, there is no indication as to when it will be put into operation 
or if it is put into operation whether all the seams will be stripped at: 
the same time, or if not in what sequence they -will be prepared 
for mining. Until some steps to carry out the mining plan are 
taken the right-of-way granted Shallit will not interfere with Usibelli’ FS 
operations. 

Therefore, it appears that at this time the Department may meet its 

obligations to both Usibelli and Shallit under paragraph 5 of the con- 
ditions and stipulations set out in the Director’s decision by granting 
Shallit the right-of-way he has requested.* Then Usibelli would have 
the right to cut Shallit’s road at any time that its operations make such 
action necessary, provided that when Usibelli cuts Shallit’s road, it 
shall provide temporary by-passes or permit Shallit to use Usibelli 
roads so that Shallit shall at all times have an uninterrupted. transit 
. by road over the Usibelli leasehold. 

- Usibelli further contends that most of its road from the bridge to © 
the Suntrana-Usibelli boundary is not a “permanent” road and that 
operating necessities and safety hazards will not permit its use by 
other than. Usibelli traffic. From all available evidence, it appears 
that the Usibelli road is one which is usable throughout the year and 
which for the purposes of both Usibelli and Shallit will pee year- 
round access for the eopeporinlen of coal. 


7 This procedure: was followed in the resurvey of Shallit’s present right-of- ay: A. Ben 
Shaltit et at., A-26673, November 5, 1954 (p. 2). 
® Paragraph 5 ‘of the conditions and stipulations sends. as follows: 3 
“Within the limits of the lease of Usibelli Coal Mine, Inc., Usibelli, shall have- 
the right to cut the road built by Cripple Creek or its own road from time to 
time as may be reasonably. necessary to its operations; provided, however, that 
mrhen such cuts are made Usibelli shall construct temporary by-passes or permit 
use by Cripple Creek of Usibelli roads in order to assure uninterrupted transit by 
" road -over*the Usibelli leasehold. . Usibelli shall have the right to flag Cripple: : 

Creek trucks when necessary to allow landing. and : take-off planes using the. 

Usibelli airstrip.” ea a 
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In view of the present demand for coal in the area, it does not 
appear that joint use of the Usibelli road would seriously increase the — 
amount of traffic, aggravate the dust situation, or materially increase 
the problem of using part of the road.as an airstrip, if this use con- 


tinues. 
IV. The Conditions and Stipulations. 


Usibelli raises several objections to the conditions and stipulations 
- to which the Director subjected the right-of-way granted to Shallit. 
The Director’s decision imposes on Shallit a charge of 15 cents per 
ton for each ton hauled over the joint-use portion of Usibelli’s road. 
One-half of the 15 cents is to be allocated ‘to construction costs and 
paid until $50,000, or one-half of the Engineer Advisory Group’s esti- 
mate of what the Usibelli road cost, is paid. The other 714 cents is 
to be allocated to maintenance costs and paid so long as Shallit uses 
this portion of the road. 

In the first place, Usibelli attacks the concept of a toll charge and 
contends that Shallit should be required to reimburse Usibelli in a 
lump sum for one-half of the original investment and capital improve- — 
ments it has made in the road and that Shallit pay one-half of future 
capital improvement expenditures and one-half of future maintenance 
costs, regardless of tonnage hauled by either mine. Usibelli states 
that a more accurate figure for the cost of original investment and 

capital improvements is $175,000 (Brief, p. 72). Itis not clear whether 
this figure represents the costs for the entire Usibelli road or only for 
the joint-use portion. 
_ In view of the facts that Usibelli is by far the larger producer of 
coal (at the rate of 4 to 1, Shallit’s brief, p. 26) and greater user of 
the road, that Shallit has had substantial expenses in building and 
maintaining his present right-of-way across the Usibelli leasehold 
(Hearings, pp. 28-29), that the right-of-way granted Shallit will 
terminate if the Alaska Railroad is extended to his lease or the right- 
of-way is required by the Alaska Road Commission for highway pur- 
poses, and that it is doubtful whether accurate cost figures are avail- 
able, it is my opinion that a toll charge is the proper method of charg- 
ing Shallit for the use of a portion of the Usibelli road. 

The Director adopted the Engineer Advisory Group’s suggestion 
that the toll be 15 cents per ton, of which 714 cents were to be applied to 
construction costs and 7 ¥% cents to maintenance. After the sum of 
$50,000 is paid in for construction costs, the toll is to be reduced to 
. 71% cents per ton. 

There are many factors important to the proper dotesuanation of 
the toll to be charged Shallit as to. which detailed information is not 
found in the record. For example, the construction cost of the joint- 

-use portion of the Usibelli road is at best an estimate and is not 
supported by any evidence. The same observations apply to the 
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maintenance cost. However, Usibelli has not demonstrated that. the 

toll charge is unfair or unrealistic.. 

The rates, therefore, while not supported by definitive cost figures, 
represent the Considered opinion of experienced engineers.. Under 
these circumstances, it seems best to adopt. these rates, subject to 
adjustment, if experience proves them to be unfair, either by the 
Department or by arbitration under article VI, section 7, of the lease. 

Usibelli also argues that the Director’s decision does not adequately 
dispose of all problems relating to relocation, abandonment, and 
maintenance of the joint-use road. In my opinion, paragraphs 6, 7, 
and 8 of the Director’s conditions and stipulations provide solutions 
for the questions Usibelli raises. 

Usibelli, in its brief (p. 82), asks that Shallit be prohibited from 
walking cleated track equipment over the joint-use road on the grounds 
that such. use is damaging to a gravel road. Shallit did not discuss 
this point in his brief. Therefore,it may be assumed that Usibelli’s 
contention is correct or that the matter is of no great. importance to 
. Shallit. In either event, in the absence of any evidence to the con- 
trary, Usibelli’s request appears reasonable and is granted.. 

_. Usibelli also points out that its road on the Healy Gorge in the 
tipple area is being endangered by river erosion of the. slope. below 
it and asks that Shallit be prohibited from borrowing road material. 
from the toe of the slope. This request appears proper and the right- 
of-way granted Shallit is made subject to the further condition that 
Shallit’s road building and maintenance activities shall be carried 
out without subjecting Usibelli’s road in the tipple area to additional 

difficulties. 

Usibelli next points out that the insurance provision eal requires 
Shallit to pay for any increase in the present rate of liability insurance 
paid by Usibelli which results from the joint use of the haulage road 
(paragraph 13, Conditions and Stipulations, Director’s decision). 
Shallit does not discuss this point in his brief at.all and Usibelli’s com- 
ments are summary and general. Thus the record does not contain 
sufficient information on which to decide in detail the types and 
amounts of insurance that Shallit should be required to carry. The 
parties are therefore directed to attempt in good faith to-reach.agree- 
ment on the liability insurance Shallit should carry and to submit 
evidence of their agreement to the land office manager within 30 days 
of the date hereof or to submit the matter to arbitration in accordance 
with the arbitration | provisions of their leases. 

Finally, Usibelli raises other problems which will arise from the 
joint use of the road. Without discussing them in detail, it is my 
opinion that the toll charge formula, either at the rate. adopted: by-this. 
decision, or‘at a rate later: found to be reasonable, renders these prob- 
lems illusory or unimportant. : 


204 DECISIONS OF THE DEPARTMENT OF THE INTERIOR [63 LD. 


~Usibelli also. contends that certain stipulations contained i in the 1954 
decision were omitted from the Director’s decision: The first one it 
refers to relates to the stipulation then agreed to by the parties that 
Usibelli’s lease would be the dominant lease and that Usibelli could 
cut Shallit’s road. The same provision is found in the Director’s deci- 
sion, except that Usibelli’s lease is not stated to be the dominant use. 
While the parties were free to agree to whatever stipulation they de- 
sired, their agreement did not bind the United States. The Depart- 
_ ment is not ready to admit that a coal lease is dominant to the reserved 
right-of-way. Therefore, in the absence of an agreement between the 
parties, the provision that Usibelli may cut Shallit’s road, on certain 
conditions, is considered adequate protection for Usibelli’s operations. 

Next, Usibelli requests that. stipulations 4 and 7 of the 1954 decision. 
be icocrporated’s in the new grant of a right-of-way.” ‘This request is 
reasonable and is granted. 

Usibelli also contends that it is entitled to a hasvine pursuant to the 
provisions of the Administrative Procedure Act (5 U.S. C., 1952 ed., 
sec. 1004). However, the provisions of that act are limited to cases of 
adjudication “required by statute to be determined on the record after 
an opportunity for an agency hearing * * *.” There is no statutory 
provision requiring a hearing with respect to a grant of a right-of-way 
for joint use of an existing road over public lands in Alaska included 
within a.coal lease. Consequently, the provisions of the Administra- 
tive Procedure Act do not apply to this proceeding. Northern Pacifie 
Railway Company, Ralph L. Basset, 621. D. 401 (1955). 

Usibelli cites Wong Y¥ ang Sung v. McGrath, 339 U. S. 38 (1950), 
which held that the provisions of the Administrative Procedure Act 
apply to proceedings in which a hearing is required by due process of 
Jaw as well as those in which the pertinent statute provides for a hear- 
ing (éd.,p.50). However, before this case becomes pertinent, it must 
‘first be shown that the appellant is entitled to a hearing as a matter 
of due process. The appellant has not made such a showing. 

The authority to grant the right-of-way applied for is reserved to 
the United States, and given to the Secretary to exercise, by the statute 
under which Usibelli’s lease was issued. The lease, in turn, sets out’. 
the reservation and, as to the joint-use portion, provides for arbitra- 
tion if the Secretary’ s terms are not acceptable. The lessee accepted its 
lease aupiece to the reservation to the United States of the right to grant 


“9 Albert W. GC. smith, 47 L. D. 158 (1019):; Healy River Coat Co., 48 L. D. 443 (1922). 
10 Stipulations 4 and.7 read as follows: . 
: “4, Shallit shall take no tailings, ravel or other material .as borrow, which 
has been accumulated by Usibelli, in the construction and maintenance of his 
. ° Yoad, without express authorization from Usibelli.” ~ 
: “%. The right-of-way at such points on the Usibelli lease where it passes any 
oo building (including the tipple and washing plant), pump ponds, and roads inter- 
- Sections is limited to the average width of the. Toad, but. in no event is the 
right-of-way in such areas to exceed 25 feet.” 
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. rights-of-way across, the lease and provide for joint use ‘of a portion 
of the leased premises. The exercise of the reserved rights does not 
deprive the lessee of any vested right: or impose on the Seer etary;.as a 
prerequisite, the additional obligation to hold a formal -hearing..- 
"Thus, there is no ‘constitutional requirement that the lessee have 
a hearing before the Secretary allows a right- of-way and, in'the ab-_ 
sence of :a ‘constitutional right, the Wong Yang Sung ¢ case. is: oe 
plicable. 
Finally, while this decision disposes of the issues.r aed in the appeal, 
-L realize that in view of the physical conditions under which the mines 
are operated and the fluctuation from year to year in the amount of coal 
produced, the terms and conditions imposed may not now be nor remain 
completely satisfactory to either party. Insofar as the: terms.and. 
conditions under which the right-of-way is now granted are concerned 
Usibelli has the right to ask for arbitration under-article VII, section - 
7, of its leasé. If experience or changed conditions in the future 
: bri ing out serious defects in the arrangements, either party may request - 
“its modification. However, before considering any request for modi- 
fication, the Department will have to be convinced that both parties 
have thade every reasonable effort in good faith to reach a proper 
solution of their difficulties. The Department will also refuse to con-,_ 
sider any request for modification that is not fully supported by com- 
plete and accurate data and that.is based upon specainnye and 
conjectural assumptions. 
Therefore, the decision of the Director of the Bureau of Land 
Management,.as modified herein, is affirmed. 


-Westey A. D’Ewarr, 
Assistant Secretary of the Interior. 
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Indian Lands: Descent and Distribution: Wills 

A will executed pursuant to a contract to make a will is. Tevouanie and is not : 
entitled to probate if a revoking will is executed. ‘ : =f 
Contracts: Authority to Make—Indian Lands: Individual Rights in Tribal 
Property: Osage Headrights © a Hee 

A contract. by an Osage Indian to make a will disposing of his Osage Indian’ 


headright is invalid because an interest in such headright owned ge a person 
of Indian blood canriot be alienated. 
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‘Indian Lands: Descent and Distribution: Wills 


The restricted headright of a qualified Osage Indian. may be disposed of under © 
a will approved by the Secretary of the Interior or his authorized repre- 
sentative. Held, that the approved last. will and testament of the Osage 
Indian decedent, revoking all prior wills, complied with legal requirements, 
anda disposition by the decedent of his estate under the will to his widow 
in preference to surviving issue was natural and not inequitable, unfair or 
unjust i in the circumstances. 


APPEAL FROM THE SUPERINTENDENT OF THE OSAGE INDIAN AGENCY 


Etta Mosier, Juanita Fenno, Beatrice Spry; and Claude Clifford 
Mosier have, through counsel, appealed to the Commissioner of Indian — 
Affairs from a decision of the Superintendent of the Osage Indian 
Agency, dated September 30, 1954, approving the last will and testa- 
ment of Bismark Mosier, deceased Osage allottee No. 15832 Etta 
Mosier is a former wife of the decedent, from whoni he was divorced 
‘on October 4, 1926, by decree of the District Court for Osage County, 
Oklahoma. The other three. appellants are the unallotted children 
of the decedent. The decedent was also survived by his wife, Rowe | 
Gertrude Mosier, whom he married on December 18, 1926, by another 
child, Thelma V. Gilliland, and by three grandchildren, the issue of 
a deceased daughter of the decedent. The restricted estate of the 
decedent, subject to the jurisdiction of this Department, appears to 
consist of one Osage headright. 

- ‘The last will and testament. of the decedent: is dated J anuary 10, 
1947 , and was made at a time when all of his children had econ 
adults. The widow is the principal beneficiary under this will, with 
nominal bequests being made’ to the children and grandchildren. 
Decedent’s death occurred on October 22, 1953. The appellants 
request that the 1947 will be disapproved, and that a prior will of 
the decedent, dated May 20, 1926, be approved. The initial objections 
filed by appellants to the approval of the 1947 will were that certain 
general legal requirements had not been met in connection’ with the 
execution, witnessing, and: publication of ‘that. will; that testator 
lacked testamentary capacity and was acting under duress, menace, 
fraud and undue influence; ‘and that the 1947 will violated the terms 
of a. contract entered into by the. decedent, under. the terms of which 
he had agreed to keep in effect the terms of the will executed on 
May 20, 1926, devising his estate, including. his Osage headright, ‘to 
ee then wite, Etta Mosier, . and, his. three unallotted children, who 





1 Under section 8 of ‘the act of. April 18, 1912 (37 Stat. “86), adult members of the Osage 
Tribe of Indians not mentally incompetent may dispose of their restricted estates by will 
in accordance with the laws. of the State-of Oklahoma, and subject to.the approval of the 
Secretary of. the Interior. ‘The, function. of approval or disapproval in this respect was 
delegated ‘to’ the Superintendent of the Osage Agency under the regulations of the Depart- 
mént (25 CFR 83.12). Although section 83.14 of ‘those-regulations provides for an appeal 
from the Superintendent’s action to the Commissioner of Indian Affairs, and for a further 
appeal to the Secretary, for administrative reasons the Commissioner of Indian Affairs 
has referred the present appeal directly to the Secretary of the Interior for action. 
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are the above appellants. Subsequently, at the hearing on the will 
conducted by Field Solicitor Hugh A. White, the attorney for the 
appellants agreed with the stated understanding of the Field Solicitor 
that the 1947 will was being contested on appeal not because of any 
legal impediment to its approval but as a means to enable “the Secre- 
tary of the Interior to exercise his discretion with regard as to whether 
the will should be approved as a matter of right, equity and justice.” - 


I 


The Field Solicitor’s findings that the will of January 10, 1947, 
was executed in conformity with law, and that the testator had testa- 
mentary capacity and did not act under. fraud, duress, or undue 
influence is supported by the record. 


II 


The purported contract of the decedent wherein he had agreed to © 
make provision during his lifetime, and by will after his death, for 
Etta Mosier and three of his children, is dated September 30, 1926. 
Since a will becomes effective only at the death of the testator, and 
hence may be revoked at any time during his lifetime, the general. . 
rule is that a will executed pursuant to a contract to make a will is 
‘revocable and is not.entitled to probate if a revoking will is executed.? 
For a stronger reason, however, the contract of September 30, 1926, 
cannot be regarded as enforceable since it purports to Greate: as. of 
its date an interest in the restricted Osage headright of the decedent. 
The contract was not submitted to the Secretary of the Interior for. 
approval, and even if it had been submitted to the Secretary he would 
have had no authority to.approve it. Under the act of April 12, 1924 
_ (48 Stat. 94), the Secretary of the Interior is authorized to approve 

the sale, assignment or transfer of interests in Osage Indian head- 
rights only when those interests are held by non-Indian owners. 
Such dispositions of a headright interest owned bya person of Indian 
blood: are invalid, which would include the contract executed by. 
Bismark Mosier on September 30, 1926, to the extent that it purported 
to effect an alienation of his restricted Osage headright.‘ 


Tr 


Of course, the decedent had the power under the act of April 18, 
1912, swpra, to dispose of any or all of his restricted property: by a will 
approved by the Secretary of the Interior or A the latter’s authorized 


*Trans., p. 21. 

3 See 57 Am. Juris., sec. 458, and cases there cited. 

4See Taylor v. Tayrien, 51 F. 2d 884 (10th Cir. 1931), cert. denied, 284 U. 8.672; | 
Taylor 'v. Jones, 51 F. 2d 892. (10th Cir. 1931), cert. denied, 284 U. S. 663; In re Kohpays 
Estate, 245 P. 2d T9 (1952) ; Wah-hrah-lum-pah v. To-wah-e-he, 188 Pac. 106 (1920). 
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representative. Decedent’s will of May 20, 1926, if approved, would 
have disposed of his restricted Osage headright. However, decedent’s 
subsequent will of January 10, 1947, revoked and canceled all other or 
former: wills made by him. Moreover, that last will is a valid dis- 
positive instrument of the decedent’s estate, including his headright. 
Although the appellants have appealed to the Secretary to exercise 
his discretion in this matter and to disapprove the 1947 will on the basis 
_ of right, equity and justice, no good reason is seen for invoking such 
administrative action. 

It is true that the last. will of the decedent disinherits to all intents 
and purposes the issue of the decedent in favor of the surviving wife, 
Rowe Gertrude Mosier. However, it is a universally accepted fact that 
among the purposes desired to be accomplished by the making of a will 
is the altering of the normal course of descent which would otherwise 
occur in the absence of a testamentary disposition. It can also be 
mentioned as a general proposition that a will which may be regarded 
by some as unjust and unnatural, does not by reason of those cireum- 
stances alone become invalid.* Nevertheless, no such characterizations 
can be made regarding the will executed by the decedent on January | 
10, 1947. Gertrude Mosier lived with the decedent as his wife for over 
_ 26 years until his death in 1953. It appears from the record that the 

tnarriage which those parties had assumed and maintained with each 
_ other over that long period of time was a true and harmonious marital 


_. relationship. They were a devoted and happy couple; in fact, when 


_ financial problems arose the wife worked to pay the family’s bills. 
_ Thus, it is but a natural circumstance that the affection apparently be- 
stowed by a good and faithful wife upon her husband for many years, 
should result in the granting to her of the husband’s testamentary 
bounty. In Canfield v. Canjield, 31 P. 2d 152 (1934), the Supreme 
Court of Oklahoma so aptly described this relationship between hus- 
band and wife that we believe it deserves quotation here, to.-wit :* 


* * * But the law looks with disfavor upon a claim that a wife, showing 
affection and sympathy, who has remained faithful unto the end, should not be ; 
the. beneficiary of the worldly goods of him unto whom she has: ministered. 
The courts will not seize upon kindness, sympathy, and manifested affection to | 
deprive a faithful spouse of that which has been bestowed upon her by one whose 
life has been. sweetened by the perfume of such wifely fidelity. (P. 158.) 


Accordingly, the action of the Superintendent of the Osage Agency, 
approving the last will and testament of Bismark Mosier, dated 
J anuary 10, 1947, is affirmed. 


Wester A. D’Ewart, 
- Assistant Secretary. of the I nterior. 


5 Page on Wills (1941 ed: ); vol. 1, PB. 78. 
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Contracts: Delays of Government—Bonneville Power Administration 


The judicial doctrine that even though the parties to a contract contemplate 
delay in performance, and under the terms of the contract the Government _ 
is expressly exculpated from liability for damages, by reason of the delay, 
the contract is nevertheless subject to an implied condition that the Govern-" 
ment will not cause unreasonable delay was clearly applicable to a contract 
between the Bonneville Power Administration and a contractor for the con- 
struction of a transmission line when the specifications under the contract 
included a provision that the Government would make. “every reasonable 
effort” to secure rights-of-way for the contractor in advance of its clearing 
operations. 


Contracts: Delays of Government—Eminent Domain 


The Government was not liable for its delay in making available to the con- 
tractor two tracts of the right-of-way which were to be acquired from the _ 
Northern Pacific Railroad when the Government was diligent both in initiat- 
ing and prosecuting the negotiations for the acquisition of these tracts. The 
obstacles which the Government encountered were wholly unexpected; and 
could not be overcome by any measures:on its part short of the institution of 
condemnation proceedings, which were ordinarily undertaken only as a last 
resort,.and the Government, moreover, was encouraged to be patient by a 
statement of the contractor’s chief officer that he was not planning to operate 

on these tracts that year. Statements made by Government personnel at‘an 
award meeting concerning the probable date of the acquisition of these tracts 

. were mere statements of expectations, and hence cannot be regarded as 
promissory in, nature. While the contract provided that the Government 
would make’ every reasonable effort to secure the rights- -of-way in advance 
of clearing operations, this was not tantamount to a promise that the. rights- 
of- way would be available within a reasonable time. ; 


Contracts: Notices—Contracts: Damages: Generally 


The contractor was proceeding legally at its own risk in moving men and equip- 
ment to tracts of the right-of-way prior to the receipt of ‘formal written notice 
that the tracts were available; and.hence the Government was not liable for 
any damages which the contractor may have sustained as a result of: its 
premature occupation of the tracts. - 


Contracts: Delays .of Government—Contracts: Contractor—Contracts : 
Damages: Unliquidated Damages : 


:-The Government: was, however, liable for damages for its delay in making 
available to the contractor a number of ‘danger tree strips adjacent to cer- 
tain special tracts from which the owners of the tracts rather than the 
contractor were to remove the merchantable timber. Although these danger 
tree.strips were not made available tothe contractor until shortly before the 
final date for completion of the contract;.the Government has failed to offer 
any reasonable explanation for the delay. In this case, the delay. must be 
regarded as especially serious, since it was implicit in the requirements of 

the contract that the clearing of the special tracts and the. felling of the 
adjacent danger trees would be a related operation, 


397117—5é6——_2 
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Contracts: Specifications—Contracts: Interpretation—Rights-of-Way: 
Generally 
-Where the parties to'a contract for the clearing of a right-of-way have con- 
strued the provisions. of the specifications applicable, strictly speaking, only 
to the right-of-way itself as applicable also to adjacent danger tree areas, the 
Board will adopt the practical construction put upon the requirements of the 
contract by the parties themselves. 


Contracts: Damages: Liquidated Damages—Contracts: Changes and Extras 


Although the contracting officer in this case, after the completion of the con- 
tract, granted an extension of time to the contractor exactly equal to the 
completion date of the contract, in order to compensate for the delays of 
the Government, such.an extension of time seems more in the nature of 
a waiver of liquidated damages than a determination of the actual right 
of the contractor to an extension of time. While the mere delay of the 
contracting officer in granting an extension of time, or his: mere failure to 
act on the contractor’s request for such an extension, may not obligate 
the Government to make good the losses which may have been suffered by 
the contractor as a result, the case may be otherwise when the contracting 
officer has put pressure on the contractor to accelerate his operations. 
Such pressure may amount to a change in the requirements of the contract. 


Contracts: Specifications—Contracts: Interpretation—Contracts: Contract- 
ing Officer 
_ When the specification governing the clearing of the en tracts and. adjacent 
danger tree strips provided that the landowners would “remove any mer- 
chantable timber required to be cut by these specifications,” the specification 
was ambiguous. When all the officers of the Government supervising the 
' performance of the contract, including presumably the contracting officer, 
assumed that the landowners would both cut and remove the merchantable 
: timber on these tracts and adjacent danger tree strips, and indeed negotiated 
with the contractor for a long time with respect to additional compensation 
for cutting the merchantable timber on the danger tree strips, the Board will 
adopt the practical construction put upon the contract by the parties, es- 
pecially in view of the familiar rule that. any ambiguity in a Government 
eonstruction contract must be resolved against the Government. Conse- 
quently, the contractor is entitled to additional. compensation for the extra 
work which was the subject of the negotiations. 


Contracts: Specifications—Contracts: Changes and ctrap entra tat Ad- 
ditional Compensation—Contracts: Performance—Contracts: Payments 


Nevertheless, the Board must reject the contractor’s.claim that it is..entitled 
to additional compensation for cutting the merchantable timber on the. spe- 
cial tracts themselves. The contractor performed this work without making 
any effort to obtain an extra work order in writing as required by the con- 
tract and specifications. The performance of the work without obtaining 
an extra work order made it voluntary, and it has long been settled that a 
contractor is not entitled to additional compensation for voluntary work. 
The fact that partial payments were made during the progress of the work 
is also without significance, since such payments were only provisional; nor 
did the performance of the work. with knowledge of the Government inspec- 
tors improve the contractor’s position. A contractor may have reasons of 
his own for undertaking work not required by the specifications, and the 
inspectors would not interfere with him unless the work affected the in- 
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terests of the Government. If the presence of inspectors could validate | 
work undertaken without a written extra work order, the requirement that 
such an order. be obtained: would be rendered nugatory, since Government 
inspectors are always present at the sites of the work. Furthermore, the 
contractor has failed to show convincingly that the so-called merchantable 
timber cut from the special tracts was in fact merchantable. Since the defi- 
nition of merchantability in the specifications was rather vague, the parties 
solved this problem practically by arranging to have the merchantable trees 
marked. with yellow paint. The evidence does not warrant the conclusion, - 
however, that the trees were so marked. 


Contracts: Damages: Unliquidated Damages—Bonnerille Power Adminis- 
. tration 


_ While traditionally claims of contractors based on delays of the Government 
in furnishing materials, facilities or rights under Government construction 
contracts have been regarded as claims for unliquidated damages which 
may.not be administratively settled, the Administrator of the Bonneville 
Power Administration possesses such authority under the Bonneville Project 
Act, as amended, which gives him power to make and modify contracts and 
compromise or finally settle any claim arising thereunder. As the Bonne- 

_ Ville Administrator possesses such a power, and is subject to the. super- 
visory authority of the Secretary of the Interior, the power may also be 
exercised by. the Board in:a proper case in the application. of its delegated 
supervisory authority, ; 
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When.in the course of clearing the right-of-way a forest fire occurred, the 
contractor was required under the applicable specifications to make every 
reasonable effort to suppress the fire, and hence is not entitled to additional 
compensation to cover its costs. of. suppressing the fire. It is immaterial 
that the fire may not have been caused by, its operations, and that orders 
to suppress the fire were issued to the contractor by the contracting officer 
upon request of the United States Forest Service. If the fire was caused 
by ‘the contractor’s: operations, it was liable, moreover, to pay to the Forest 
Service its costs of suppressing the fire, and damages for injury to National . 
Forest lands,.and the contracting officer was justified in withholding from 
payments due to the contractor an amount sufficient to cover this contingent . 
liability. Although the contracting officer has found that the fire was caused 
by the contractor’s operations, and is liable to the Forest Service for its 
costs and damages, his' finding is a mere conclusion wholly. unsupported by 
evidentiary facts, and he is directed to revise his finding to remedy this defect. 


BOARD OF CONTRACT APPEALS 
.. This is.an appeal by Paul C.. Helmick Company from the findings 
of fact and decision of the contracting officer dated April 15, 1955, 
under Contract No. 14-03-001-10444 with the Bonneville Power -Ad-- 
ministration. The contract, which’ was on U. S. Standard Form 
No. 23 (revised April 3, 1942), and was dated August 10, 1958, pro-. 
vided: that, fora consideration of $446, 662. 50, the contractor would, 


It will hereinafter be referred to as Bonneville, or the BPA. 
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under Schedule I thereof, remove e and dispose of merchantable timber, 
clear the right-of-way and construct access roads for the Columbia 
River- Halford Section of the Chief Joseph-Snohomish 345-KV cae 
mission Line. ~ ; 

Under paragraph 102 of the Jeet Rea tious the ematiactor was to 
commence work under the contract within 10 days of receipt of notice 
to proceed, and to prosecute the work to completion within 430 cal- 
endar days aftér receipt of such notice, which was received by the 
contractor on August 17, 1953. ‘The date for completion of the work 
was, therefore, October 21, 1954. 

Tn his. findings of fact ‘and decision of April 15, 1955, which were 
issued prior to completion of the work, the contracting ffiger denied 
the contractor’s claims for additional Gonipedaa cian but indicated his 
willingness to give consideration to requests of the contractor for ex- 
tensions of time to complete performance under the contract. In a 
letter dated June 24, 1955, from John M. Rathbun, Chief of the 
Branch of Supply of the Bonneville Power Administration, who was 
then the contracting officer, the contractor was informed that, in view 
of delays of the Government “in not furnishing you entry to certain. 
tracts as required for clearing and removal of danger trees,” * its time 
for performance of the contract was extended by 208 days. This exten- 
sion of time was sufficient to cover the actual completion of the work, 
which was accomplished on May 17, 1955, and thus no liquidated dam- 
ages were assessed against the contractor, although such damages had 
been provided for in Paragraph 102 C of the specifications. 

A hearing on the contractor’s claims was held in the Court Room, 
Federal Building, Seattle, Washington, from October 3 to October 5, 
1955, inclusive, before the Chairman of the Board, Mr. Theodore H. 
Haas. The contractor was represented by Messrs. Lyle L. Iversen and 

‘Josef Diamond, of the firm of Lycette, Diamond & Sylvester, and 
Messrs. Dean F. Ratzman and David E. Lofgren, Jr., of the office of 
the Regional Solicitor, Portland, Oregon, represented:the Government. 
Subsequent to the hearing, the record was supplemented by interroga- 
tories addressed to George F. Englesby, a retired official of the Bonne- 
ville Power Administration, who had been involved in the acquisition 

_ of some of the rights-of-way for the project which was the subject of 

the hearing, and who had not been available for questioning at the 
hearing. The interrogatories were also taken in the presence of the 

Chairman of the Board in the Interior es in eee D.C., 

on November 9, 1955. 


4“Danger trees” were defined in paragraph 402, subdivision 4, of the specifications. as 
“all trees (regardless of condition), brush and snags, outside the right-of-way to be 
cleared, which in falling directly toward the lines would. extend: within 45 feet of the 
center lines.” It was also stipulated that trees, pean and: snags leaning away from the — 
right- of-way should be included in this definition. ; : 
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‘ In his findings the contracting officer identified five separate claims 
of the contractor. ‘Three of these claims, which are for additional com- 
pensation, relate to the clearing of the right-of-way, and are based on 
‘delays of the Government in making parts of the right-of-way availa- 
ble, and in granting extensions of time to compensate for these delays, 
as well as upon an.order.of the contracting officer that the contractor 
cut and remove from parts of the right-of-way merchantable trees, 
which, the contractor contends, should have been cut and removed by 
the owners from whom these parts of the right-of-way had been ac- 
quired by the Government. The two other claims arise out of a-forest 
fire which occurred on September. 15, 1953, on Nason Ridge, near 
‘Merritt, Washington, in the vicinity Se the right- of-way, and which 
the contractor was requir ed to suppress. 

As the claims arising out of the clearing of the right-of-way are 

_ interrelated, and to some extent are overlapping, and the fire sup- 

pression claims are also interrelated, it would seem desirable to con- 
sider the claims in each category together, and to preface this consider- 
ation. with a sketch of the background out-of which all the claims arise, 
including a preliminary summary of: the contractual provisions on 
which they are based. 


Lhe Requirements of the Contract 


In so far as clearing of the right-of- “way was concer ned, paragraph 
101 B, subdivision 1, of the specifications provided that the contractor 
should not only oleae the right-of-way but also fell danger trees and 
dispose of cleared materials fromthe right-of-way and danger tree 
areas. Substantially the same requirements were imposed by para- 
graphs 201, 202, and 401 of the specifications. Under paragraph 406 A 
of the specifications, it was provided that the contractor was to fell all 
danger trees designated by the contracting officer, and under subdivi- 
sion © of the same paragraph it was provided as follows: : 

Danger trees which fall on the right-of-way or in open or cultivated fields shall 
be disposed of in the same manner as material from the right-of-way. Danger 
trees which fall outside the right-of-way in wooded areas shall be limbed, topped 
to a diameter of not less than eight inches and the logs may be left on the ground 
provided they are separated from other. logs so as to avoid a.fire danger. The 
tops, limbs, exposed. roots and. other waste materials resulting fr om. felling danger 
trees shall be bur ned within the right-of-way. 

As there were substantial quantities of merchantable timber on the 
project, paragraph 101 B, subdivision 3, of the specifications declared 
that unless otherwise provided in paragraph 409, “all timber required 
to be cut by these specifications will become the property of the con- 
tractor and may be disposed of by him to his best advantage.” Para- 


§ This is sometimes erroneously referred ‘to’ in’ the transcript ‘Of the hearing as Mason 
Ridge, 


214 DECISIONS OF THE DEPARTMENT OF THE INTERIOR [68 1. D. 


graph 402, subdivision 6, defined merchantable forest products as 
products which might consist of “pulp wood, poles, piling or saw logs, 
depending on the species, locality and marketability,” and added: 
“Products which are uneconomical to remove to the market may be . 
treated as unmerchantable unless the specifications require that they 
be left on the right-of-way.” The exception to the provision that all 
timber cut was to become the property of the contractor was contained 
in paragraph 409 B, subdivision 10, which provided that the owners 
of Tracts FC-— S-118, 120, 174, 176. and 178, which will hereinafter 
be referred to as “the spacial frais,” would remove any merchantable 
timber required to be cut by these specifications,” and also provided 
that the contractor was not to enter these special tracts for clearing 
operations “until notified to do so by the contracting officer.” 

Paragraph 101 F of the specifications imposed a special requirement 
on the contractor in his clearing operations. It stipulated that by 
July 1, 1954, the contractor should clear and grub the approximately 
148 tower sites between Stations 4681+ 00 and 6111+34 and should 
-remove all obstructions placed by him which would prevent access 
to these tower sites. So important was this requirement that it was 
also stipulated in this paragraph that if, after July 1, 1954, the con- 
struction contractor were required, in order to proceed with his con- 
tract, to clear and grub tower sites or remove obstructions placed by 
the clearing contractor, amounts would be withheld from payments 
due the clearing contractor, which would be equal to the construction 
contractor’s actual cost, plus 15 percent profit for such clearing, 
grubbing and removal work. 

Paragraph 301 of the specifications provided that immediately fol- 
lowing the award of the contract, the contracting officer would inform 
the contractor concerning “the status of right-of-way acquisition,” and 
that upon receipt of this information the contractor would furnish 
the contracting officer with “a written clearing program, outlining in 
reasonable detail his proposed sequence of Gperanons. ” Tt was also 
provided in this paragraph as follows: 

The contracting officer shall have the right to require revision of the clearing 
program at any time to meet requirements of timely completion of the clearing. 
Revision may also be required in view of changes in the status of right-of-way 
acquisition. The contractor shall at no time change his clearing program without 
approval of the contracting officer. Approval by the contracing officer referred 
’ to herein shall in no event be construed as relieving the contractor of any re- 
sponsibility in connection with his performance of the work in the time specified. 

Under the terms of the contract, the Government was to acquire and 
provide the necessary rights- -of-way for the transmission line,‘ and 
shortly after the contract was eed the process of acquisition was 95.1 


* Paragraph 308 of. the specifications 50. provided: on ida 


NF 
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percent complete! One of the reasons for this was that much of the 
land needed for the transmission line was Forest Service land, and 
was thus already owned by the Government. Another reason was 
that the special tracts, which constituted part of the right-of-way, had 
been acquired by the Government as a danger tree area in connection 
with the construction of another line, the Foster Creek-Snohomish 
Transmission Line. Among the rights that had not yet been acquired, 
however, were those involving danger tree strips adjacent to the spe- 
cial tracts, and Tracts CJ—S-185 and 187, which were owned by the 
Northern Pacific Railroad, and will hereinafter be referred to as “the 
’ Northern Pacific tracts.” 

As the acquisition of the rights- -of-way was not entirely complete, 
paragraph 308 of the specifications included the following provisions: 

* * * The Government will make every reasonable effort to secure the right- 
of-way in advance of clearing operations and to make the right-of-way available 
in Sections. of such length that the agreed schedule of clearing and date of com- 
pletion may be met. 

However, should it appear at any time that the Government has not aeatilnedl 
the right-of-way necessary for the performance of the work agreed upon and 
the work of the contractor is delayed, the contractor shall be entitled to no 
extra compensation or damages on account of such delay and the only adjust- 
ment that will be made will.be the granting of an appropriate extension of time ~ 
within the provisions of the contract. 

Before proceeding with the work on any portion of the right-of-way, the 
coutractor shall request and the contracting officer will issue notice that the 
property involved is available for clearing. Should the contractor be the first 
Government contractor to enter the property, the notice will be written in dupli- 
cate. The contractor shall indicate on one copy of the notice the date he first 
entered the property, sign and return it to the contracting officer. Should the_ 

-contractor proceed without such notice, he shall be-liable for any claims for 
damages to property which may. arise, and such procedure shall be entirely 
at his own risk. ; F 

The contract itself also contained the usual provisions relating to 

changes (article 3), changed conditions (article 4), extras (article 5), 
inspection (article 6), delays (article 9), disputes (article 15), and 
payments to contractors (article 16), and some of these provisions 
were reiterated in slightly different form in the specifications. Thus 
paragraph 204 of the specifications provided for partial progress pay- 
ments, including a provision that the contracting officer would not 
approve any clearing for payment “until all timber is down, all brush 
is cut, all danger trees are down, and all logs are limbed and topped.” 
-Paragraph 205 of the specifications not only. provided that. extras 
must be ordered in writing by the contracting officer but also-added 
that verbal instructions, agreements or understandings would not. be 





5 See Government Exhibit: 5, a weekly ‘clearing progress report for the week ending 
September 8, 1953, and also the transcript of the hearing at pages. 224-25... ‘ 
6 See Tr., p. 391. Such tracts are identified by the letters FC—S. 
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recognized as proper authorization; paragraphs 214 and 215 of the 
‘Specifications provided inter alia that all questions relating to the 
interpretation of the specifications should be decided by the contract- 
ing officer, subject only to an intermediate right of appeal in certain — 
cases to the Administrator of the Bonneville Power Administration, 
and to a final right of appeal as provided in article 15 of the contract; 
and, finally, paragraph 311 provided for inspection of the wouk, 
subject to the following provision : 
The presence of the-inspector shall not relieve the contractor or his 
responsible agent of any responsibility for the proper execution of the 
work. . 


The Award Meeting 


On August 10, 1958, which was the day the contract was awarded 
and executed, the parties met in the office of the Assistant Chief 
Engineer of the Bonneville Power Administration at Portland, Ore- 
gon, to discuss the terms of the contract and various phases of the 
prospective operations of the contractor thereunder. Messrs. Paul C. 
Helmick, the owner and manager of the Helmick Company, and vari- 
ous officials of Bonneville were present at the meeting. Among the 
latter were V. E. Taylor, Chief of the Branch of Construction, James 
D. Bell, Chief of the Line Construction Section, William C. Shirran, 
the area construction engineer on the job, and Harold H. Heath, the 
- clearing inspector.and project engineer on the job. 
The meeting so held has been referred to by the participating parties 
as the “award meeting,” or conference. It is obviously of prime im- 
portance in evaluating the intentions of the parties, and in understand- 
‘ing the practical construction which they were to accord to the terms 
of the contract. Among the topics chiefly discussed at the meeting 
were such questions as (7) when the tracts to which the Government 
had not yet obtained rights could be made available to the contractor, 
(2) what was to be understood by merchantable timber, (3) what the 
‘obligation of the owners of the special tracts would be in removing 
merchantable timber, and (4) when the clearing of the tower sites 
would have to be completed. 
Englesby, as the official in charge of the acquisition of the rights- 
of-way, reported that while the special tracts had already been ob- 
tained, the danger tree strips were not yet available. He added the 
assurance, however, that “we will get the danger trees right away.” 7 
As for the Northern Pacific tracts, Englesby commented later in the 
‘meeting that he should have had those “a long time ago,” and, he 
added: “I can’t promise the Northern Pacific right away because 
everybody they have are in Montana. They. are cooperating with 
me to get it as quickly as they can take a look at.it.” ° This prompted 


7 Minutes‘of the award meeting, p. 2. 
5 Ibid., p. 6. 
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Helmick to remark: “We definitely won’t have an oper ation there 
this year.” Nevertheless, Englesby replied: “I think I will have it 
within ten days.” ® : 
Englesby’s mention of the Sroblamn of acquiring the rights ena 
the danger tree strips precipitated the discussion of what would happen 
in connection with the removal of such danger trees as were mer-' 
chantable. In answer to a question from Helmick whether there would 
be “extra money for the merchantable stuff that isn’t removed by. 
these. other people (namely, the owners) ,” he was told that the intent 
was that “the owner will take merchantable timber and everything 
he leaves is to be taken care of by the clearing contractor. It is quite 
- possible he might leave what you think would be a merchantable tree. 
No'additional payment for that tract is in order just because the owner 
left something that you might think is merchantable.”*° This led 
Helmick to. inquire whether the Forest Service definition of mer- 
cchantable timber would be applicable but he was told that legally it 
could not apply to private lands. As to such lands, it was indicated 
that “it may consist of practically anything that is saleable.” ++ Hel- 
mick also inquired whether he would have “to clean up” after the’ 
owners who removed merchantable timber: This was denominated a 
“oood question,” but the discussion of it was at first rather inconclusive. 
Shirran commented: “I don’t think they are responsible for cleaning 
it up,” but Englesby remarked to Helmick: “I don’t’ believe that you © 
- should be compelled to clean up the slash.” Finally, Shirran, however, — 
remarked: “The Forest (Forest Service) and the State know that 
Sawyer or Peshastin (the owners of the tracts) are in there doing this 
clearing, knocking down trees. If they leave a mess in there, they are 
responsible for it and we will see to it that they are responsible 
* * #212 Tt was also brought out in the course of this discussion 
that the merchantable trees would be marked with a yellow paint. 
The subject of the tower sites was introduced by Helmick with the 
remark: “Those tower sites are a must.” Shirran replied: “Yes, ac- 
cording to the specifications.” In the ensuing discussion, the Bonne- 
ville personnel emphasized the importance of clearing the tower sites, 
and of removing all obstructions which would prevent access to them — 
by July 1, 1954. Helmick pointed to the difficulties which would exist: 
in accomplishing this objective, in view of adverse weather conditions 
and the non-availability of some of the tracts constituting the right-of- 
way. Shirran remarked : “There is some of that right-of-way you can. 
work the year round.” **- A little later, however, Helmick stated: 
° Tbid.; p. 6. . 
0 Ibid.,.p. 8. 
uIbid., p. 4. 


2 Tbid., p. 5. 
18 Tbid., p. 7. 
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“We are looking at a split operation and two different seasons here. 
By the time we get setup it will be September 1, and all that we are 
looking at is 80 days.” ** It seems finally to have been conceded that 
if the contractor were to be delayed because of the non-availability of 
parts of the right-of-way, he would be entitled to an extension of time. 
But Taylor remarked : “I am not sure Johnny Rathbun would.” 


The Basis of the Claims 


Aitoagh the contract contemplated that a clearing program would’ 
be established, and the Board assumes that it was submitted by the 
contractor end approved by the contracting officer, it has not been made 
part of the record in the case. Various phases of the clearing program 
which are involved in the contractor’s claims were developed, however, 
at the hearing. 
~ As so frequently happens, the expectations of the Government were 

‘not fulfilled in various respects. Considerable delay occurred in 
making the Northern Pacific tracts available to the contractor in their 
entirety, and in securing the danger tree strips adjacent to the special 
tracts. The owners of these special tracts also. failed to remove the . 

_ merchantable timber either from the tracts themselves or from the 
_ adjacent danger tree strips. 

Tn at least one respect: the contractor encountered a more favorable | 
condition than it had expected. While normally work in the mountains » 
would have to be abandoned early in November, and could not be re- 
sumed until the following April or May, unusually mild weather pre- 
vailed in the winter of 1953, and the contractor was able to prosecute 
his operations “right up until December of 1953.” 16 

The negotiations for the Northern Pacific tracts had been commenced 
by Englesby on January 29, 1953, but they were covered with 12 to 18 
feet of snow, and the necessary timber cruise could not be made at that 
time. In the summer of 1953, Englesby contacted Donald E. Deering, 
' the Seattle representative of the Northern Pacific, a number of times 
but no one was then available to do the necessary field work for the 
Northern Pacific. The field men were at work in Montana where large. 
areas of Northern Pacific timber had been infested with bugs. - On 
September 16, 1953, Englesby again called Deering who told him that 
he still had no field men available, although he had expected them prior 
to this date. , 

-A. part of one of the Wotthern Pacific tracts, Tract CJ-S- 185, was 
made available to the contractor in the fall of 1953. In Octobsr of 
1953, Bell called Englesby and told him that the contractor had equip- 
ment on the summit of the Cascades—both of the Northern Pacific 


14 Thid., p. 9. 
15 Tbid., p. 10. 
16 See Tr., p. 307, 
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tracts were located on top of ‘Stevens Pass *7—and had: expressed a: 
desire to go down the east slope. Englesby, therefore, called Deering 
who gave permission for the contractor to operate on the east slope." 
The railroad ordinarily required a timber cruise before granting a 
right-of-way on land which it owned’?* but there was no timber on the 
sunimit of the Cascades. For the same reason, however, there was 
little clearing to be done on the east slope of the tract.?° 

Just prior to May 26, 1954, the Northern Pacific field men nally 
went over the timber on ‘the tracts, and their report was forwarded by 
Deering to the railroad’s home office in St. Paul. In June of 1954, 
Deering informed Englesby by telephone that the tracts had been re- 
leased, and the release was confirmed in writing some time after June 
9, 1954, : 

Shortly before this Helmick had written a letter dated May 24, 
1954, to Bell stating that the operations of his subcontractor, Stewart 
Trombley, who was expected to do the clearing of the Northern Pacific 
tracts," were seasonal in nature, and that any further delay in secur- 
ing these tracts might. prevent completion of the work in this area in 
1954, He received in reply a letter dated June 4, 1954, and signed by © 
Arnold A. Huff, Acting Chief of the Line Construction Section of 
Bonneville, in which it was stated that Tract CJ-S-187 # “should be 
released to you not later than June 10, 1954." When this expectation 
was not realized, Helmick again wrote to Bell under date of June 15, 
1954,”* calling his attention to the fact that the Northern Pacific tracts 
were still not available, and stating : “Men and equipment were ready 
to enter these areas in October 1953, but were prevented from per- 
forming any work. . We were advised that Tract CJ-S-187 would be: 
available on June 10, 1954, and men and equipment were again moved 
to the area and have been standing by since June 10, 1954.” Helmick 
also warned Bell that he would expect an extension of time; as well as 
additional compensation, because of the unreasonable delays. Verbal 
permission to enter the Northern Pacific tracts was finally given by 
Bonneville on June 18, 1954, and this was confirmed in writing by a 
letter from Bell to Helmick dated June 28, 1954, which was received — 
by the contractor on the following day.* In this letter, Bell stated 
that the contractor “should exert every effort to complete the work as 
required under paragraph 101-F of the specifications as soon after: 

17 See Tr., p. 396. 7 

/ 8 See Englesby interrogatories, D. 3, and Tr., Pp. 805. 

19 See Tr., p. 398. 

2 See Tr., p. 305. 

21 See Tr., pp. 218, 309. 


210t should be noted that no reference is made in this letter to the west slope of Tract 
’ CJ-S-185, although the record indicates: that this part of the tract had not yet been 


made available to. the contractor. ‘The reference to ‘Tract CJ-S—187 was apparently in- . 


tended by the parties to be a sort of shorthand description of both tracts. 
* This letter is Appellant’s Exhibit 3. 
24 See Tr., p. 27, and Appellant’s Hxhibit 4. 
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July 1, 1954 as possible.” He added: “On the basis of the alleged delays 
as set forth in your letter, we do not feel that you are entitled to an 
* extension of time on your contract at this time. If, nevertheless, you 
wish immediate formal consideration of your extension request by the: 
contracting officer, please’so"advise us.” In a letter to Bell dated July 
6, 1954, the contractor duly requested this time extension, and at the 
same time proceeded with the clearing of the Northern Pacific tracts. 
The Helmick Company worked on the bulk of Tract CJ—S-185, while 
Tract CJ-S—187 was Trombley’s responsibility exclusively.” . The sub- 
contractor experienced difficulty in performing its share of the oper-- 
ations, however, and the Helmick Company had to come to his as- 
sistance, and take over part of his work.” The contractor attributes 
the troubles of the subcontractor to the delay in making the Northern 
Pacific tracts available, while the witnesses for Bonneville attribute 
them to the subcontractor’s mode of operations 7’ and to the inadequacy 
of his equipment and personnel, as well as to adverse weather condi- 
tions.* In any event, the work of clearing the Northern Pacific tracts 
was completed by November 1954.” 

‘The special tracts themselves had been made available to the con- 
_ tractor for clearing by a letter from Bell dated September 18, 1953. 

Although the owners of these tracts had not removed any of the 
merchantable timber on these tracts, which the specifications contem- 
plated that. they would be entitled to take, the contractor both cut and 
"removed all of the trees without filing any claim for additional com- 
pensation at this time except that he commented to Shirran and. Heath 
that the owners should have cut and removed the merchantable tim- 
ber.®° However, in its letter of June 15, 1954, to which reference has 
already been made, the contractor did make a claim for additional 
compensation for cutting and removing the merchantable timber on 
the special tracts. “The timber and debris has not been removed, as 
provided in the specifications,” the contractor stated, “and these 
changed conditions will increase our costs in these tracts.” In a letter 
dated October 12, 1954, to Bell, Helmick stated: “All told, there was 
1,105 merchantable trees that were to have been removed by the owners 
in accordance with the specifications.” ** The timber on the special 
tracts had been cut and removed with the knowledge, of course, of the 


2 See Tr., p. 309. 

2 See Tr., pp. 218-20, 227-31, 298, 309. 

See Tr., p. 219. As Trombley was primarily a logger, he was more interested: in 
getting the timber to market where he ‘eould realize funds. on its sale than in -pursuing 
the clearing operation which did not return such an immediate profit. : 

28 See Tr., pp. 227-81. . 

- *° See Tr.,-p. 259. 
%0 See Tr., p. 242. : 
Ci The. letter is ‘Appellant's Exhibit 8, 
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“Government inspectors.”? Moreover, the contractor has sold this tim- 
ber, which amounted to 95,260 board feet, for.a price of $2,857.80. 
Delay was experienced by. the Government, however, in securing 
rights to cut the danger trees on the strips ‘adjacent to the special 
tracts which were on the north side of the right-of-way.* These tracts 
“will hereinafter be referred to as the adjacent danger tree strips or 
areas. ‘The contractor had been working ‘in the vicinity of the special 
tracts in October and November 1953, and again during the summer 
‘and fall of 1954, but the adj acent dariger tree strips had not then been 
available for cutting.® The Government had to resort eventually to 
condemnation proceedings to ‘obtain the rights to the adjacent danger 
_ tree strips, and an order of possession was obtained: on August 18, 
1954, from.the United States District-Court for the Eastern District 
of Washing ton.** Heath testified that on August 4, 1954, which date, 
if correct, would be actually before the order of possession was en- 
tered, he ‘told Casebeer, one of the contractor’s foremen on the job, 
_ that the adjacent danger tree strips were now available for cutting.*” 
- Shirran testified that at about the same time, he told Helmick to cut. 
‘the adjacent danger trees because he was right in the area where they 
were, and it would not then be a costly operation. Helmick replied, 
however, that he thought that “he had an extra coming on that,” and ~ 
Shirran agreed with him but suggested that they discuss this latér: ‘on. 
_ Shirran reported the conversation to the Bonneville construction office, 
- which asked-him to contact Helmick, and get him to “put in a figure 
_ of how much he would charge us to ‘as this extra work. * * *,9738 
The official notice to Helmick that the adjacent: danger tree strips 
were now available was given in a letter from Shirran to him under 
date of September 3, 1954, and in the same letter Shirran asked for a 
price quotation for removing the danger trees. “Since the specifica- 
tions state the owners will remove the merchantable timber in these 
tracts,” he declared, ‘ “you are not held responsible for these. danger 
trees. m9 There: ensued a’ ratherprotracted period: of negotiation 
which was carried on by correspondence between Helmick and the 
officials in Bonneville’s central office in Portland, including Taylor, 


33 See Tr., pp. 41, 366. 
33 See Tr., pp. 41, 352. 
34 See Tr., p. 61.. ; 
3 See Tr., p. 45. - : ; ca 
~ 98 See Tr., p. 115 and Appellant’s Dxhibit ' 14, The. finding of the contracting . officer 
; (page. 3) that the order. of possession was. obtained on August 6, 1954, would seem to. be 
‘im error.’ : k wit 4 : 
37 See Tr., pp. 369-70. 
38 See Tr., p. 188. 
3 See Tr., p..42, and Appellaint’s Exhibit Be 
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Bell, and. Huff.” None of these. officials questioned the contractor’s 
right to additional compensation for removing the danger trees which 
_the owners had failed to cut but they thought that the price asked by 
Helmick was much too high. - He first asked for $21,344 for cutting 
the merchantable timber not only on the danger strips but also on the 
_right-of-way itself. He finally came down. to $12,000. As the Gov- 
ernment, however, had secured estimates of $7,000 to $10,000," even 
the $12,000 offer of Helmick was turned down. Indeed, the Bonneville 
officials, having in the meantime consulted their legal advisors, and 
having received an opinion to the effect that under the terms of the 
specifications the contractor was bound to cut the merchantable timber 
on both the special tracts and the adjacent danger tree strips, finally 
ordered the contractor to proceed with this work without additional 
compensation. As it was then, however, past the middle of November 
1954, snow was on the ground, and the contractor had moved off the 
job, the work could not be immediately accomplished.” During the 
winter there was further correspondence between the contractor’s at- 
torneys, and the Government’s attorneys concerning the requirements 
_of the contract in so far as the danger trees were concerned.* Of par- 
ticular significance was the letter dated February 25, 1955 from Dean 
F. Ratzman, Acting Assistant Regional Solicitor, who is one of the 
Department’s counsel handling the present appeal, to the contractor’s 
attorneys, in which the contractor was instructed as follows: 
The Bonneville Power Administration must proceed with its plans 
. for the construction of the transmission line, and the danger tree re- 
moval must be finished not later than September 1, 1955. [Italics . 
supplied.] ; 

When the spring of 1955 arrived the contractor moved. back on the 
job, although there was still a good deal of snow on the ground, and 
the work of cutting the danger trees on the strips adjacent to the 

special tracts was accomplished in April and May of 1955.4 Shirran 
testified that he did not tell Helmick to remove the adjacent danger 
trees in the spring of 1955 when there was snow on the ground, and 
that this work could have been done in October 1955. Apparently, 
however, Shirran was ignorant of the instruction which the contractor 
had been given in the letter of February 25, 1955 to complete ‘the 


See letters of September 22, 1954, from Taylor to Helmick; of October. 6, 1954, 
from Helmick to Bell; of October 7, 1954, from Taylor .to Helmick ; of October 12. and 
November 1, 1954, from .Helmick to Bell; of November 1, 1954, from Taylor to Helmick ; 
“of November 4, 1954, from Helmick to Bell ; and November 19, 1954, from da to Helmick. 

# See the Findings of the Contracting Officer, p. 5. 

# See Tr., p. 46. : 

#8 'The most important of these letters are S Sppchanks Exhibits. 21, 22, and 23. . See also 
Tr., pp. 265-66. ‘ 

“4 See Tr., p. 47. 

4 See Tr., pp. 222-23, 
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danger tree removal not later than September 1, 1955.* In performing 
this work the contractor had the assistance of another subcontractor, 
the firm of Christofferson & Stakkeland.‘? The contractor was not 
permitted to remove and sell the merchantable timber from the danger 
tree strips outside the special tracts, and at the time of the hearing 
it was still lying on the ground.* The Government had, indeed, ad- 
vertised this timber for ole but had not then succeeded in disposing of 
it. 49 
In view of the difficulties it encountered in fate the contract, 
the contractor has. advanced three claims in specific amounts. It 
claims additional compensation in the amount of $6,919 © for clearing 
the Northern Pacific tracts; $9,344 for cutting and removing the mer- 
.chantable timber from the special tracts; * and $15,329.29 for moving 
back on the job and cutting the adjacent danger trees. In so far. as 
these claims are based on delays of the Government in making the 
tracts available, they are based on a common theory. This is that the 
Government’s delays were unreasonable, and made it necessary for the 
contractor: to perform its work under more difficult conditions; and 
-that, moreover, by failing to give the contractor extensions of time 
while the work was in progress, the Government caused the contractor 
to speed up its activities and incur extra costs for overtime and equip- 
ment, in order to complete the work as originally scheduled. In so: 
far as the adjacent danger tree strips are concerned, the gravamen 
of the contractor’s complaint seems to be the failure ‘of the Govern- 
ment to. make the special tracts and the adjacent danger tree strips 
available simultaneously. In requesting additional compensation for 
cutting as well as removing the merchantable trees on the special tracts 
and. adjacent danger. tree strips, the contractor challenges the con- 
_tracting officer’s. interpretation of the requirements of the specifica- 
tions, which was that the timber the owners were to have removed 
-was first to have been cut by the contractor. | 


The Merits o f the Claims 


As the contractor claims that. the delays of the Government in 
acquiring the Northern Pacific tracts were unreasonable, it is necessary 





“See Tr., p: 265. Ryan, the contractor’s superintendent, pointed this out in testifying 
that they could not have waited for the snow to be cleared because the contracting officer 
‘had ordered them to have the work done before September 1, 1955. : 

# See Tr., p. 66-67. 

48 See Tr., pp. 40, 80, 205, 270, 

49 See ‘Appellant's Exhibit 15. 

50 The contracting officer assumed. that ‘this, claim was in’ the amount of $7,000 but 
Helmick’s-testimony at the hearing supports only the claim in the lesser amount. See 
Tr., p. 33. 

The .contractor’s claim for this: operation was actually $12,201.80, but it gave the 
Government a credit of $2,857. 80 for the value o the timber which it had sold, which left 
-a balance of $9,344 (Tr.,p. 41). 
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to. consider first whether the Government delayed unnecessarily in 
_ making the tracts available to the contractor, or was otherwise at 
‘fault. The contract. obviously contemplated that there might be 
-some delay in the acquisition of some of the rights-of-way, since it 
provided expressly that the contractor would be entitled only to an 
extension of time by way of adjustment if such delay actually occurred. 
In United States v. Rice, 317 U.S. 61 (1942), the Supreme Court 
held that a delay resulting from permitted changes by the Government 
or from the discovery of changed. conditions does not constitute a 
-breach of contract by the Government for which damages are payable 
by it to the contractor, the only obligation of the Government in such 
‘eases being to grant to the contractor an extension of time for the 
completion of the contract. In United States v. Foley Co., 329 U.S. 
64 (1946), a case involving a contract for the installation of lighting 
of the runways of the Washington National Airport in the perform- 
ance of which the contractor was delayed by reason of the failure 
of the Government to make the runways available on time, the Supreme 
Court again declined to hold the Government liable to respond in 
“damages for the delay, but appears to have conceded at least arguendo 
that the Government might be liable to pay damages for its delays if 
it. was at fault in meeting its obligations under a contract. 
_. The Court of Claims has shown great. reluctance in following the 
‘decisions i in the Rice and Foley cases. In Walter A. Rogers et al., 
_ Trustees v. United States, 99 Ct. Cl. 393 (1943), a case in which ae 
Government had caused delay by failure to remove railroad tracks as: 
required by the contract, and was held liable for damages, the court 
said: “We do not construe the Hice case as holding that: affirmative 
wrongful action or failure of the defendant to discharge its obligations 
under the contract could be cured by simply. waiving liquidated dam- 
ages.” Indeed, it added that the Government could not “kick the. 
contractor all over the lot.” In two other cases which followed, 
Magoba Construction Co. v. United States, 99 Ct. Cl. 662 (1943), and 
Langevin v. United States, 100 Ct. Cl. 15 (1948), the liability-of the 
Government for damages for delay was denied on the ground that the 
changes made by the Government had been reasonable and made with 
reasonable promptness. . However, in Harwood-Nebel Construction 
Co. v. United States, 105 Ct. Cl, 116 (1945), the court held the Gov- 
ernment liable for damages for its delays because changes had not 
been made in a reasonable time, and declared that notwithstanding 
‘the Rice case, the Government must be held liable for any unreasonable 
delay. The doctrine that the Government was liable for “any unnec- 
essary delay” was announced i in J, anes Stewart. c& Co. v. United States, — 
105 Ct. Cl, 284 (1946). 
After the Foley decision, the Court of Claims in J. J. Kelly Co; v. 
United States, 107 Ct. Cl. 594 (1947), indicated that it believed the 
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ae of that decision would extend to delays that were the fault 
of the Government. “While, probably. due to:our,own fault and: limi- 
tations,” said the court, referring to the Foley case, “we.do not find our- 
selves completely in accord with the logic of that decision, yet, since 
under our system the Supreme Court is the final.arbiter in these 
matters * * * we accept and apply the principle laid down by that 


court.” (P: 602.) Nevertheless, in - George A. Fuller Co.v: United © 


States, 108 Ct. Cl. 70..(1947)., the court held the Goverment liable in 
damages for its delay in furnishing models required by the contractor 
in constructing the Archives Building in Washington, D..C., and in- 
sisted that even the Supreme Court would hold that the Government 
was liable for breaching an implied condition that it would not delay 
the contractor; and. was. excused only. when the contract expressly 
_ provided. otherwise, or the delay ‘was incident to permitted. changes.. 
Again, in The Kehm Corp. v. United States, 119-Ct. Cl. 454 (1950), a 
case which involved a ‘contract for the manufacture of concrete bombs 
for which‘the Government was to-supply the tails, the court held 
the Government liable for its delay in furnishing them, and declared: 
“Logic would seem to require-that a contract binding one party to 
fabricate goods for another by a certain time out-of material. to be 
furnished by the other must perforce be held also to bind the other. 
party tosupply the material sufficiently early for the work to be done as 
promised * * *.” However, in the last few years, the Court of Claims — 
_ seems to have finally reconciled itself to the doctrine, which is the es- _ 
sence of the Foley case, that the Government is liable for its delay — 
only if negligence-on its part can be shown,” and it has allowed. recovery 
only: where negligence on the part of the Government has been aflirm- 
atively shown,*'or it found in the nature of the contract what was 
tantamount to an undertaking on the part of the Government not. to 
delay the contractor.** 
In some of the cases decided:-by the Court of Claims the specifications 
included provisions like those in the present case expressly exculpating 
’ the Government from any liability for delay by way of damages but the 
court nevertheless held that, even though the parties had contemplated 
delay, the contract was subject to an implied condition that the Gov- 
ernment was not to cause unreasonable delay.* The Board is clear 
that the doctrine of cases of this. kind is certainly applicable to the 
present case in which the specifications expressly provided that the 
Government would: make “ every reasonable effort” to secure the rights- 
52 See Raymond J. Daum v. United States, 120 Ct. cl. 192 (1951) : ‘Otis Williams & Coa. 
v. United States, 120 Ct. Cl. 249 (1951) ; Barling y. United States, 126 Ct. Cl. 84 (1953). 
53 See Matt J. Walsh v. United States, 121 Ct. Cl. 546 (1952); Rafael Torres, Jr. Vv. 
United States, 126 Ct. Cl. 76 (1953). 
54 See Fern H. Chalender v. United States, 127 Ct. Cl. 557 (1954).; ; William G. “Thompson 
¥. ee States, 130 Ct. Cl. 1 (1954). 


5% See, for instance, Wm. Hisenberg & Sons, Ine. v. United States, 110 Ct. Cl. 388, 430 
(1948), and J. A. Ross & Co. v. United States, 126 Ct. Cl. 823, 333 (1953). 
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of-way in advance of clearing operations. The Board is convinced, 
however, that the Government did make every reasonable effort to. se- 
cure the Northern Pacific tracts as éarly as possible; and that the delay’ 
* which it encountered was due'to circumstances sere peyond its 
control. 

Since the record shows that the Governinenit baz its’ efforts to 
acquire. the Northern Pacific tracts long before the ‘contract was 
awarded, it certainly manifested due diligence in, initiating negotia- 
tions, and since the obstacles that it encountered: were wholly unex- 


pected and could not be overcome. by any measures on its part, it. — 


cannot be'said. that it was not diligent in prosecuting the negotiations. 
The Government, to be sure, could have instituted: condemnation 
proceedings ‘to acquire the tracts, but even: such proceedings take. 
several months, since surveys and cruises are necessary’ prior’ to con- 
demnation, and cannot be accomplished when snow is on the ground. ae 
Condemnation: proceedings involve, moreover, questions of public 
policy in the relations of the Government with its-citizens,®’ and have 
been instituted by Bonneville in only 3 percent of its cases.** In such 
matters, moreover, hindsight’ is always better than foresight. It is 
apparent from the record that the Government was constantly led 
on to believe that the tracts would be acquired much sooner than they 
actually -were, and it would certainly be difficult to fix the point at: 
which its patience should. have been exhausted. The Government . 
- was, indeed, encouraged to be patient by the statement of Helmick at 
the award meeting that he would not operate on the west side of the | 
Cascades in 1958. In his testimony at the hearing, Helmick, while . 
conceding that he had made the-statement attributed to him at the 
award meeting, contended that he was not permitted to carry out his 
expressed intention. “We were ordered to put crews in there,” he 
testified, “and to accomplish the work as soon as we possibly could,” 
and he added that “it was definitely understood that we had to put 
crews in there, and we did put crews in on the tracts that were avail- 
able.” Helmick did not define precisely what he meant by “in there,” 
but it is difficult to perceive how an order to operate on the tracts 
that. were available would have any bearing on his intentions with 
respect to the Northern Pacific tracts that were not available. There 
is, moreover, testimony of Englesby that he “distinctly” remembered 
that when some time subsequent to the award meeting, namely in 
October or early November 1953, he explained to Helmick the difficul- 
ties which he was encountering in securing the Northern Pacific tracts, 
the latter had reiterated that “he did not intend operations on the 


. 58 See Tr.; p. 124. 

57 See Tr., p. 94. 

8 See ‘Tr., p. 128, 

5 See Tr., pp. 353-54, and compare Tr., p. 176. 
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west, side of the Cascades i in-1953.7 ‘Englesby, who was ‘concerned: ** 


solely with the negotiations for the Northern Pacific tracts, ‘certainly 
had a right to rely on'this statement of Helmick’s in: carrying on’ the: 
negotiations and in’ _ deciding | whether condemnation . “would: be 
necessary. 
Helmick testified, that he- “was: notified” at the: wand rnoetings that 
“all of the tracts would'be available not later than; I thinkit was either: 
the 20th or thé 24th of’ “August 1953.” © The minutes. of the meeting: 
show, however; that the tracts promised by August 24 were only tracts’ 
©J-S-100, 109, 110, 111 and 112, which aré iiot even involved in the 
present ‘procbedinis. and- Helmick’s ‘testimony: that he was promised 
all the' tracts then still unavailable must be rejected: 62 Even-if such 
a promissory statement had been made at the award meeting, moreover, 
it'could not be regarded as binding, since it would be‘inconsistent: with’ 
the provision of the written contract’ with respect to the: availability: 
of the right-of-way. The coritractor seems to régard the ‘statements 
made at the award meeting as definite representatious or assurances, 
but it is clear that they were no more than statements ar the. Goveriis ; 
ment’s expectations ‘at that time. 
= An even more basic: fallacy underlies the: contractor’ S otitis with 
“respéct ‘to. the availability: of the right-of-way... While the contract 
“provided that the Government would make every reasonable effort 
to secure the ‘rights- of-way in advance of clearing operations,’ this 
was not tantamount to a promisé that the rights-of- -way would be avail- 


able within a reasonable time. Notwithstanding :« every: reasonable ef- ° 


fort on the part of the’ Government, a very considerable time could 
élapse before the rights-of-way were secured: Moreover, even’ if it 
‘were to be assumed that the unavailable tracts had to be furnished 
within a reasonable time, it would be doubtful under the circunistances 
of the present case that a ‘delay of approximately ten months in making 
the Northern Pacific tracts available to the contractor was an un- 
reasonable delay. The Board must conclude, therefore, that the con- 
tractor is not entitled to additional compensation merely by reason. 
of the delay in making these tracts available. 
_- The contractor puts special emphasis on the delay. which occurred 
between. June 10 and18 in making the Northern Pacific tracts avail- | 
able, and which, it ii resulted i in the idling of its men and equip- 


bid See Englesby interrogatories, p. 4. 

. See Tr., pp. 38-39, 

63 Helmick’s memory ‘seems to have peek particularly fallible when it came to associating 
dates with particular phases of his operations. See, for instance, his erroneous testimony 
that.he was not: given access to-the danger trees outside the special tracts ‘until April ‘15, 
1955 -(Tr., -p. 132). ° This was actually: when the’ work of clearing the danger trees was 
done. See also his wholly inconsistent testimony that thé same danger trees were not 
made available until October 2, 1954 (Tr., pp. 169-70). The notification. that-these danger 
trees were available was given by the letter from Shirran to.Helmick dated September 3, 
1954. 
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ment.. It may be that the Government was remiss in leading the con- 
tractor to believe that these tracts would be released ‘ ‘not-later than... 
June 10, 1954,” but again this appears to be only a statement of an 
expectation, unless, indeed, the letter which contained this statement — 
was intended to be the written notice of availability contemplated 
by paragraph 308 of the specifications. This, apparently, is not -quite 
the contention. of the contractor but, if it: were, the contractor quite 
clearly would have no case, for then it would be:bound to proceed with 
the clearing operation, and there would be no justification for keeping 


its men and equipment in a state of-inactivity. On.the other hand,if | - 


- the written notice of availability was the letter of June 28 rather than 
that.of Jurie 4, the case of the contractor is no better since it would be © 
proceeding lewally at its own risk in moving men and equipment to 
the tracts prior to the receipt of written. notice, as, indeed, paragraph 
808 ofthe specifications.expressly provides. The record shows that 
it was not uncommon practice for the contractor to jump the gun, so 
to speak,® but this practice did not set aside the formal requirements. 
of the specifications, 
The contractor has not succeeded, moreover, in establishing satis- 
factorily that the men and equipment moved to the Northern Pacific 
tracts were actually idle during most of the ten-day period. Although 
- Helmick, while he was testifying, apparently had payrolls before him - 
concerning the extra costs allegedly incurred by reason of the ten-day 
‘delay, the payrolls were not. introduced in evidence. Even if they 
had been introduced, however, they would not by themselves establish 
that the men and items'of equipment listed therein were actually idle. 
When asked what the men did during the ten-day period, Helmick 
_ replied: “T don’t know what they did do,” ** and revealed that he was 
testifying on the basis of information furnished to him by Stewart 
‘Trombley, his subcontractor, who did not himself. testify atthe hear- 
ing, as well as by two of his foremen. . Helmick himself visited the 
job site only on June 15, and while he testified that no work was then 
being done; he conceded that a few trees had been felled, and that. the 
road may have been opened up. When Heath visited the site on . 
June 9 nobody -was on the tracts, but he noticed that about 80,000 ‘feet 
of timber (which would bea small quantity) had been felled. . How- 
ever, 'Trombley was operating when Heath visited the site again on 
June 16... He found that the roads had been graded and the:snow had 
been taken out, and logging was actually in progress. Apparently, 
Trombley was stopped by the Bonneville engineers from doing any 


63 Shirran:said.in reference to ‘this ‘practice that “it isn’t out of the ordinary.” But, he 
sadded, that the contractor “could surely. gett himself -in trouble” if. he did not have the 
“written notice. . (TY,;. p: oe ) 

See Tr., DB. 19. i 
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further work diese there had been some delay in securing the release 

of the Northern Pacific tracts.* 

In view of the legal and factual situation involved in the premature 
occupation by'the contractor of the Northern Pacific tracts, any in- 
creased costs which the contractor ney have sustained as a result 
thereof cannot be’ allowed. 

A more perplexing’ problem i is presented, however, by the delay: of 
the Government in making available to the contractor the danger strips 
adjacent to the special tracts. This perplexity is the result both of the 
obscurity of the applicable specifications and of the vagueness of the 
record. 

It should be noted that paragraph 409 B, subdivision 10, which re- 
lates to the special tracts, does ‘not expressly mention the adjacent 
danger tree strips. Moreover, there are provisions in the specifications 
which appear to make a distinction between the right-of-way ‘itself 
and danger tree areas. This distinction is clearly made in paragraph 
101 B, subdivision 1, in imposing the obligation on the contractor to .. 
“dispose of cleared materials from the right-of-way and danger tree 
areas.” The same distinction is also implied in paragraph 406 C of the 
specifications which refers to the falling of danger trees on the right- 
of-way, or “outside the right-of-way.” In view of the distinction the 
question at once arises whether the failure to mention the danger tree - 
strips in paragraph 409:B, subdivision 10, of the specifications has the 
effect of excluding them from the provision of that paragraph which 
contemplates that: the owners will remove any merchantable timber. 
Indeed, the question ‘also arises whether the provision of the specifica- 
tions exculpating the Government from liability for damages in case 
of failure to secure the rights-of-way in advance of clearing operations 
is applicable in case of delay in making danger tree areas available to 
the contractor. Yet it is perfectly plain from the course of dealing 
revealed by the record that the contractor, as well as the Government, 
construed the specifications as subjecting the adjacent danger tree areas 

to the same provisions which governed the special tracts themselves. 
In view of the familiar canon that the practical’ construction which the 
parties to an ambiguous contract have given to its provisions is entitled 
to great ‘weight, * the Board i is constrained to accept this conseruston, 


or "The testimony. relating to the final ten-day delay in ‘akin the Northern Pacific tracts 
available. is tobe found in. the  EeenecHl ye of thé hearing at. pages 10, 19, (20-21, 23, 24, 
311,.312, 364-66. 

6'See District of Columbia v. Galtaher, 124 U.S: 505, 510. (1888); Old Colony- Trust. Co: 
¥.. Omaha, 230 U. S. 100, 118-(1918):; ‘Zimmerman et al. v. United States, 43-Ct. Cl. 525, 
564 (1908) ; Maneely v..United States, 68 Ct. Cl: 628, ‘681 (1929) ; North, Pacific Emergency 
Eaport Assn. ¥. United States, 95 Ct. Cl. 430, 449. (1942); Central Eng. & Constr. €o. ¥. 
United States, 108 Ct. Cl. 440, 465 (1945) ; Franktinville Realty .Co. v, Arnold:-Constr: €o., 
120 BF, 24.144, 148: (Sth- Cir. 1942) ; etek Ys. Owen; 186 F. 24 268, 268 «(8th Cir. 
ete and: other cases there cited.  — F ; : 
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It is implicit in this Sonesta of the requirements of the contract, 
however: that the clearing of the right-of-way itself and the felling of 
adjacent. danger trees should: be regarded as.a related operation. In 
other words, the contractor would. normally. expect that: the danger 
trees adjacent. toa tract would be available for felling at the same time 
that the tract itself was being cleared. Indeed, it may plausibly be 
argued : that this .was.a requirement of the. contract, since paragraph 
204 B, subdivision 1, states. that the contracting officer is not to approve 
payments for clearing work “until all timber is down, all brush is 
cut, alt danger trees are down, and all logs are limbed: ‘and. topped.” 
(Teeilios supplied.) It is, however, unnecessary to read such a require- 
ment into the contract to give.effect to what must reasonably hae been 
assumed. to ‘be the expectations.of the parties.. It is necessary only to 
assess the delays of the Government.in making the danger tree areas 
adjacent to the special tracts. available to the contractor in the light of 
these expectations. 

Now, approached from. this point of view, it becomes immediately 
apparent that there is a very serious question whether the delay of 
the Government in this instance can be justified. While the special 
tracts were made available to the contractor in September 1953, the 
adjacent danger trees were not made available. until September 1954, 
Calculating .on the basis of the time elapsing between the date of — 
the notice to proceed and the date when the adjacent danger tree 


| strips were. made available, the total delay. was almost. thirteen 


months. , It is true that this delay. was only approximately three 
months longer than in the case of the Northern Pacific tracts but, since 
the delay made it impossible to carry out what was expected to be a 
related operation, it must be far more: seriously, regarded. Moreover, 
completion of the contract. “Indeed, when the adj aconk danger trees 
were finally made available to the contractor this date was Jess than 
seven weeks away. “ 

At may: be assumed that, the altarhade Gardan of proving ‘that the 
Government, did not make every reasonable. effort to make the adjacent 
danger trees available i is on the contractor. In view of the nature 
and duration of the. delay, however, the ‘burden must be regarded, as 
shifting to the Government to offer some reasonable explanation of . 
the delay.” . 'The record is, however, devoid of any:.such.explanation. 
While it shows that:condemnation proceedings ‘were eventually insti- 
tuted to.acquire. the.adjacent: danger trees, .it does not. show precisely 
why there was’ sucha ‘long delays ‘in: instituting - ‘thiese- ‘proceedings. 
Indeed, : the Government: in »propounding: the:. interrogatories. to 





“er The Court of ‘Clating hae’ steed gine’ ‘tliat, whet tha: Goveshaienk iia? delayed" peiform: 
ance, it. is under a duty to offer an explanation of the delay. - See Joh 0. ‘Rodgers: et at: 
Vv. United States, 48 Ct. Cl. 448, 448 (1913), and few Hriesson, Co. v. United Statea, 
104 Ct. Cl. 397, 426 (1945). - 


“fig PE Gata © 8 
7. : ee ee Tuly, 31, 1956 | se ne 

eee who was. in charge of acquisition ners fasluded: not ; SO. 
’ much.as a single question relating to the acquisition of the adjacent 
danger tree strips... This was certainly ‘in strange contrast to the full- 
ness of information which it sought to elicit and did elicit in the case 
of. the Northern Pacific tracts. As the Government has failed to 
offer any explanation of the long.and protracted delay, the Board is _ 
constrained to conclude that it did not make every reasonable effort.’ 
to secure the danger tree areas adjacent to the special tracts in advance. 
of the contractor’s clearing operations. 

Before leaving the subject of the Government’s delays, there must 

_ also be considered the contractor’s claim that its operations were 
accelerated, and hence its costs increased, by the delay of the Govern- 
ment in granting an extension of time. Under the terms of the con- 
tract, the contractor was clearly entitled to.an extension of time to 
compensate for any delay to which it was actually subjected even 
though the Government had made every reasonable effort, as in the case 
of the Northern Pacific tracts, to make a particular portion of the 
right-of-way available. The timely granting of an appropriate ex- 
tension of time was particularly important in relation to these tracts. 
_ because the specifications fixed, so to speak, an intermediate comple- 

tion date for part of the work (namely, the tower sites) in addition 
to the final completion date for all work under the contract, and but- 
tressed the intermediate completion date with penalties which might. 
prove as severe as the provision for liquidated damages.. When the 
contractor was told in Bell’s letter of June 28, 1954, that it.should 
exert every effort, to. complete work on the tower sites “as soon after 
J uly 1, 1954 as possible,” although this date had virtually arrived, 
itis apparent that the Government was exerting pressure on the con- 
tractor to speed up its operations. ‘This pressure was only increased. 
by the statement of Bell that he felt that the contractor was not then. 
entitled to an extension of time, despite the fact that it was: coupled. 
with an offer to transmit any request for an extension of time to the 
contracting officer.- It must. be remembered that the: writer was not. 
merely a local official at the job site, but the Chief of Bonneville’s Line 
Construction Section, located at Bonneville’s central headquarters, and 
hence, presumably, in touch with the contracting officer. _ It is highly 
interesting to note that in his findings the contracting officer character-. 
ized the action of Bell as a denial of the contractor’s requested exten:' 
sion of time... Thus, he stated: “The Government gave oral permis-. 
sion to enter the tracts on June 18, which was confirmed by letter on 
June. 28,: but dened: the: Contractor's vegies for < a. time: entension. uy 
[Italics supplied. T° - 

It is true,that seein ii contracting: officer did’ eee an ex- 

tension of time which was exactly enough to save the contractor from 


ath de eet: 





' 8 See Findings, p. 1. 
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the imposition of liquidated damages. ‘The extension of time of 208 
days granted by the contracting officer was far less than the period 
-of delay in making the Northern Pacific tracts and the danger tree 
strips adjacent to the special tracts available-to the contractor. But 
without passing on the question whether the extension of time granted 
was adequate *—except to say that an extension of time exactly equal 
to the actual completion date of a contract seems more in the nature 
of a waiver of liquidated damages than a determination of the actual 
right of the contractor to an extension of time—it is apparent that. 
the action finally taken on the contractor’s request could not undo 
the effect of the pressure already exerted by the Government. The 
Board knows of no case, to:be sure, which holds that.the mere delay 
of the Government in granting an extension of time for performance 
of a contract, or the mere failure of the Government to act on a con- 
tractor’s request for such an extension, obligates the Government to 
make good the losses suffered by the contractor.as a result.”° Obvi- 
ously, however, the Government went far beyond this in the present 
case. 

Notwithstanding the pressure to accelerate its operations un- 
doubtedly exerted on the contractor by the Government, the Board 
finds no satisfactory evidence that the contractor incurred. additional 
costs as'a result of its operations on the Northern Pacific tracts. The 
mere fact that the contractor had to come to the rescue of its subcon- 
tractor because he was falling behind schedule indicates that this 
state of affairs rather than the conduct of the Government was re- 
sponsible for any special effort which the contractor may have made. 
Also the fact that the work was not completed until November 1944, 
or more than 4 months after the Northern Pacific tracts were made 
available, althougl both tracts together did not extend apparently 
for more than about a mile and a half,” would suggest that the con- 
tractor was not exerting unusual efforts. There is no evidence of 
the employment by the contractor of an increased number of men or 
items of equipment. The record suggests, on the contrary, a paucity 
of men and equipment. As the burden of proof in establishing the . 


“It is interesting to note that in the Statement of. the Government’s Position 1s con- 
tained a statement, made with respect to the contractor’s request for an. extension of time 
on account of the delay in making the danger tree strips available, which appears to indi- 
cate that the Government regarded an extension of time less as a matter of riglit -than 
as a reward for the contractor’s diligence. “Action was delayed,” it is.explained, ‘‘on-the 
requested time extension for this work because the exact amount of time involved was 
not known. ‘This depended: upon accessibility of the trees’ due to: weather conditions and 
the diligence with which. the Contractor pursued the worh when. conditions permitted.” 
[Italies supplied.] 

7 Such a case as Peter Kiewit Sens’ Co. v. United States, 101 Ct. Cl: 715, 729° (1944). 
suggests, indeed, the contrary of such a proposition. Compare also the appeal of Strick 
Company, ASBCA No. 2416 (April 7, 1956), holding that the Government is not liable 
for delay in making: payment. under a change order, despite the economic disadvantage 
to the contractor. : 

@ See Tr., p. 126. . cpt oe ob ge 
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bass of ae claim is.on the contractor, the Board cannot allow addi- 
tional compensation for any accelerated operations on the Northern 
Pacific tracts. ; 

The Government exerted even more extreme. pressure in getting 
the contractor: to cut.the danger trees on the strips adjacent to the 
Special tracts, perhaps for the very reason that its delay. had been 
longer. Indeed, in this instance, by instructing the contractor defi-. 
nitely to comple the danger tree removal not later than September 
_1, 1955, it failed to observe the requirements of the contract, if in fact 
the contractor. was entitled to a longer extension of time than would 
be covered by this date. There is no necessity for determining this, 
however, since the contractor would in any event be entitled to addi- 
tional compensation by reason of the Government’s unjustified delay 
in making available to the contractor the adjacent danger tree strips. 
The Government contends, to be sure, that the contractor could have 
minimized the extent of the delay, and its results by accomplishing the 
danger tree removal in the summer or fall of 1954, but the contractor 
was not bound to act on the basis of the informal requests of Shirran 
and Heath, nor was he bound: to do this work, if not required by the. 
specifications, unless a change order to cover the work were issued - 
by the contracting officer. 

The contractor’s request for thei issuance of such an order poses, per- 
haps, the most important-question irvolved in the clearing claims, 
namely, whether the contractor was bound to cut the merchantable 
timber that was to be removed by the owners from the special tracts 
and adjacent danger tree strips. The Government takes the position 
that there was absolutely no ambiguity i in the provision of paragraph 
409 B, subdivision 10, that the owners of the special tracts would re- 
move all the mérchantable timber “required to be cut by these speci- 
fications.” The Government argues in support of this. position that 
the term “remove” does not imply that the owners would cut the tim- 

"ber before removing it, since the contractor only was required to cut 
timber under the terms of the specifications, and that it was, therefore, 
the duty of the contractor to cut the tumber prior to its removal by. the 
~ owners. The contractor challenges, of course, the validity of this 
argument, and has gone pretty far afield in marshalling cases involving 
interpretations of the term “remove” and in pointing to later contracts 
made by the-Government in which owners of rights-of-way acquired 
by it were expressly required or authorized to cut and remove timber. 
The cases do not.seem to the Board to be in point since they, involve 
a question that presents different considerations of policy, namely, 


the question whether a purchaser of timber has the right to enter on 


the land after the expiration of the time specified in the contract to 
remove the timber cut by him prior thereto. As for the later contracts, 
the Board has said that the Government is not to be penalized for 
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attempting to clarify contractual pr ovisions which have become the 
subj ect of controversy.” “The real question whether the iS peoyion clari- 
fied was ambiguous, therefore, remains.” . 07 

It seems to the Board that this question must now be abiprdadhied 
‘from a practical and realistic point of view rather than as ‘an ‘exercise 
in juristic hermeneutics. “The contractor’ complains rather bitterly of 
the sudden’ reversal of position. by: the Government, andthe complaint 7 
must be regarded as justified. “There is no doubt that‘from the very 
beginning of the administration of the contract all the officers of the 
Government from the. contracting officer’ to’ the local‘ project’ officers: 
shared the contractor's view of the requirements of the specifications, 
The minutes of the award meeting indicate clearly that all the Bonne: 
ville officials except the: contracting officer—he was‘not present at ‘the 
meeting—thought that'the contractor ‘would not be required to cut the 
merchantable timber that was to be removed ‘by the owners from ‘the 
special tracts and adj acent danger tree strips. They would hardly | have 
‘spoken of the owners taking timber and knocking down ‘trees if they A 
thought otherwise. While there is no direct evidence of the contract 
ing officer’s views, it can hardly be supposed that his subordinates at 
the central headquarters of Bonneville would have carried on long 

“negotiations with the contractor if their views did not have his ap- 
proval. The. negotiations finally broke down not because the parties 
were at loggerheads ona question of interpretation, but simply because 
they could not agree on the amount of additional compensation. for e 
what they undoubtedly regarded as extra work. 

Under these circumstances it would be extraordinary, indeed, if the 
Board should conclude that there was not the slightest elonient of 
ambiguity in the provisions of the specifications. . Actually it does not 
require any too great a degree of ingenuity to find several sources of 
ambiguity. So far as the danger trees adjacent to the special tracts 
themselves are concerned, there was the failure to mention them specifi- 
cally in paragraph 409 B; subdivision 10, of the specifications. Then. 
there was the ambiguity in the uses of the word “remove” which, de- 
pending on circumstances, could or could not imply also the act of 
cutting. Finally, there was the failure to refer specifically to the con- 

- tractor in providing that the owner's would remove “any merchantable 

timber required to be cut by these specifications.” If this provision 
had been to the effect that the owners. would remove any merchantable 
timber required to be cut by the contractor by these specifications, the 
element. of ambiguity would have been completely removed. It is, 
perhaps, the better view that a specific reference to the contractor was 
not necessary. Nevertheless, in the absence of such a specific reference, 
it could be argued that it was intended to be stated in this provision 
that the: owners of ‘the special tracts. would rid these tracts of mer- 


,, @ See appeal of bien Construction. Company, 63.1. D. 180 (1956). 
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ahantable nee tos an. 1 extent, that would satisfy. the: cutting: ‘require: 
ments for merchantable’ timber elsewhere spelled: out in the specifica~ 
tions. Applying: the familiar rule of interpretation that any. ambiguity 
in a Government construction contract must. be resolved against’ the 
Government, since it drafted the document,” the Board must conclude 
that the contractor was not. required by the specifications to cut the » 
merchantable timber on the special tracts and adjacent danger tree 
areas. The application of this rule is especially called for when the 
interpretation urged by the contractor was shared. by the Government 
officers. administering .the contract . who gave it the practical con- . 
struction which the Board has adopted. 

'. Nevertheless, the Board must reject the contractor’s claim that it 
is entitled to additional compensation for cutting the merchantable 
timber on the special tracts themselves. The contractor. performed this 
work. without making any effort to obtain an extra work order in — 
writing as required by the contract and specifications, and the failure to 
obtain such an order bars consideration of the claim.’* Helmick’s 
comments about this matter to Shitran and Heath can only be regarded 
by the Board as a bit of grumbling. ‘The performance of the work 
' without obtaining an extra work order made it voluntary, and it has 
long been settled that a contractor is not entitled to additional com- 
pensation for voluntary work. *..The fact. that partial payments were 
_ made during the progress of the work is also ‘without significance, 
since this is only provisional and does not amount to final acceptance. 
Nor does the fact that the work was performed with the knowledge of 
the Government inspectors improve the contractor’s position. A con- 
tractor may have reasons of his own for undertaking work not required 
by the specifications, and the inspectors would not interfere with him 
unless. the work affected adversely the interests of the Government. 
If the presence of inspectors could validate work undertaken without 
a written extra work order, the requirement that such an order be ob- 
tained would be rendered: nugatory, since Government inspectors are 
always present at the site of the work, In.the present case it was 
expressly provided, ORR that the presence. of inspectors would 





209] eae 





Furthermore, even if all ties difficulties could be overcome,. the 
Board would have to reject the claim on the ground that. the contractor 
has failed to oe 7 convincingly that the so-called merchantable timber 


@ See appeal of Fluor Corporation, Lté., 63 I. De 24 (1956), and other. judicial and 
administrative authorities there cited. : 

% See Plumley v.. United States, 226.U. S. 545, 547 (1913) : Globe Indemnity Co: v. United 
States, 102 Ct. Cl. 21, 87-38 (1944); Shepherd v. United States, 125 Ct. CL 724, 34 
(1953). 

® See Kingsbury, Administrator. ¥.' United States, 1 Ct. Cl. 18 (1868) / Murphy ¥. United 
States, 18 Ct. Cl. 372 (1877) ; Merchant’s Hae. Co. v. ti Aimee, a Ct. CL 270 (1379) 3 4 
appeal of Carson Construction Co., 62 I. D. 422 (1955). 

id See Otson Oonstruction Oo. et al., Bee No. 92, Sand 3, 1048, 1 cor’ 174,- 


© 8986 DECISIONS OF THE. DEPARTMENT OF THE INTERIOR [63 1.D. 


: out from the special tracts_was in fact merchantable. The definition 
: of merchantability i in terms of'species, locality. and marketability was 
: ‘obviously rather vague... However, the record shows quite clearly that, 
as.a practical. matter the parties solved this problem by arranging 
to have the merchantable trees marked with yellow paint.”? Helmick 
at first testified that there were “1,100 some-odd trees” (meaning pre- 
sumably the 1,105 trees amen oned i in his letter of October 12, 1954, to 
Bell) that were so marked,’* but this assertion was cousidanably shaken 
in the course of his subsequent examination. It became apparent that 
he was not too sure of his recollections, and indeed conceded as much. 
~ He did not distinctly remember either the number of the merchantable 
trees or their location—whether they were located on the-special tracts 
themselves or the adjacent danger tree areas.” On the other hand, 
neither Shirran nor Heath considered any of thé trees on the special 
- tracts as merchantable, and Heath in testifying on the subject em- 
» phatically denied that any of the trees on the special tracts had been 
marked with yellow paint. Thus Heath testified : 


Q. pid you: consider. the trees on the right-of-way to be merchantable 
within the definition that you have referred to .as merchantable timber 
which, I believe, it was 402.6? 

| A. No, we didn’t. » 

Q. When the trees. were wharked with pein were any trees on the. 
- right-of-way marked with paint as morne them to be merchantable? 

A. Not that I know of 8° ae ; 


As the. special tracts had previously been ead as a anise tree 
area in connection with the clearing of the Foster Creek-Snohomish 
line, it is indeed in the highest degree improbable that there could 
have been 1,105 merchantable trees on’ the special tracts. In view 
of this circumstance, and Heath’s positive testimony that the trees. 
‘on the special tracts were not marked, the Board is compelled to reach _ 
the conclusion that. the trees on these tracts. were not merchantable. 
Indeed, if the Board were to-reach the opposite conclusion, it would 
have to direct that the contractor. refund to the Government the 
$2,857.80 which it realized on the sale of this timber. ‘The contractor 
contends, ta be sure, that it was entitled to the merchantable timber that 
was removed both from the special tracts and the adjacent danger tree 
areas but this contention is plainly untenable. The provision of the 
specifications which declared that the timber required to be cut under 
the terms thereof was to become the property of the contractor was 
not applicable to merchantable timber on the special tracts and ad- 
jacent danger tree areas. If the,Government had entered a change 
order providing for the cating the Mere pancable timber from these 


7. See Tr.;.pp. 56-7, 68, 134, 239, 341, 349, 367-68, asi. 
See Tr., p. 841. : ’ 
7 Compare Tr., Dp. 341 with p, 349, 

% See Tr., p: 368, f 
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tracts, it. would have. been privileged to make any provision which it ° 
pleased with -reference to the disposition of this timber. _ 

To.summarize the Board’s conclusions with respect to the special 
tracts and adjacent danger tree areas: The Board holds that the con- 
tractor is not entitled to additional compensation for any part of the 
clearing of the special tracts themselves, but is entitled to additional 
compensation by reason of the extra. work that it was required to 
perform in clearing the merchantable timber from the danger tree — 
areas-and by reason.of the Government’s delay in making these areas 
available to the contractor. 

Although the Government apparently. questions the right of the 
contractor to the $15 ,829.29 which, it claims, it did not produce any 
evidence at the hearing which casts substantial doubt upon the correct- 
ness.of the items of cost included in the contractor’s claim.*? As the © 
items of cost were duly verified by the testimony of the contractor’s 
chief officer, and by the testimony of its subcontractor’s bookkeeper, 
the Board can find no. basis for not allowing them. . Moreover, taking 
into account the rather difficult conditions under which the work had 
to be performed, the Board is satisfied that the claimed costs are not 
unduly high. The only substantial reason suggested. by the Govern- 
ment for thinking that the contractor’s costs. may be exaggerated is’ 

tobe found in the contention that it was not more. costly for.the con-— 
tractor to clear and burn simultaneously while snow was still on the 
ground. This contention seems to be based on Shirran’s testimony,. 
that it was not uncommon practice to do so,*? but this sort of testimony _ 
must be regarded as equivocal. ‘The Board is inclined to accept the . 
testimony of both Helmick and Ryan that burning without curing was 
more expensive,®* especially since common experience would seem to 
indicate that green timber would not burn as aeadny as EDEODEE ly cured 
timber. 
~The Government also Saks. a way out.of its een by contending 
‘Tow that none of the timber cut from the adjacent, danger tree strips — 
was in fact merchantable! This contention seems to be based upon 
the ‘provision of paragraph 402, subdivision 6, which declares that 


‘8 The contractor submitted a breakdown showing the division of the expenses as between 
the contractor and. its subcontractor, Christofferson & Stakkeland, and also. as ‘between 
-the moving of men and equipment in and-out of the work areas and the performance: of 
the work itself. This breakdown, which appears at page 135 of. the transcript, is as. 
follows: Ze 
Paul C. Helinick Co. . : 
Cost of moving_.-_.---- 2 ek pei wae se ee $3, O77. 63 


Cost of Work___---u-- PU uSa tous ovate ie eee tote eo een OP 089/92 

Christofferson & Stakkeland : . : 
Cost of moving_---___ Jotedee ets cote coor oe ee ee ee : 349. 00 
Cost! of works 222.2 22-222 eee eee a - 2, 862. 74 
Totals aie St ee A eg fa 2 ae ae acaieee $15, 329, 29 


82 See Tr., pp. 236-37. 
88 See "T'r., pp. 30 and 265. 
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. forest products which are daisonmemnieel to remove to the market may 
be treated as unmerchantable unless the specifications require that they 
be left on the right-of-way, and also upon the difficulties which the 
Government apparently has experienced i in disposing of the timber 
which it-ordered the contractor to leave along the right-of-way. Based _ 
on the premise of the unmarketability of the timber, the Government 
argues further that, since the contractor was required to clear un- 
_ merchantable timber, it was only performing its obligation under the 
contract, and the case is one of damnum absque injuria. Whatever 
the theoretical justification for taking into consideration the factor 
of economy. of removal to market, the Board cannot regard this factor 
as established by the Government’s failure to dispose « ‘of the timber at a 
time when it would probably have had to be moved in the dead of win- 
Furthermore, the contracting officer himself found that 205 of 
the danger trees involved were merchantable. The evidence submitted 
at the hearing would hardly. warrant a conclusion that the number 
was less. 
The Board does not deem it necessary to dateriine just how many. 
of the trees cut from the adjacent danger tree strips were merchantable 
and how many were unmerchantable, if indeed such a determination 
is still possible. at this late date. The distinction between the two 
categories of trees was important in carrying out the original scheme 
of the contract which contemplated that the owners would remove the ' 
merchantable timber but when this scheme had to be abandoned, the 
distinction ceased to have much relevance. The questions for dater-. 
mination now are the extent of the contractor’s damages by reason of 
the Government’s delay and the extent of the additional compensa- 
tion to which it is entitled by reason of the extra work which it was 
required to perform. The contractor is entitled to the costs which 
it actually and necessarily incurred in clearing both the merchantable 
and unmerchantable timber from the danger tree areas under the more 
difficult conditions that prevailed. at the time the work was done, plus 
a reasonable allowance for overhead and profit.. From the record as 
a whole thé Board finds that these items amount to the sum claimed 
by the contractor, $15,329.29. 
The Government, on the other. hand, is entitled to a credit for the 
cost which the contractor would have incurred if the unmerchantable 
_.timber had been cleared from the danger tree strips at the same time 
that the special tracts were cleared, since the clearing of this timber - 
was required by the specifications and is covered by the contract price. 
Helmick testified that if the work on the danger tree strips had gin 
accomplished concurrently with that on the adjacent right-of-way, “i 
probably could have been accomplished’ for about twenty-five he 
twenty-six hundred dollars.” ®* This figure, however, includes the 


*% See Tr., p. 136. F 
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poet: of gas ihe, merchantable timber a theastore 4 appears to be 
very much greater than the amount of.the oredit to-which the Govern-, 
ment is entitled. Considering all of the evidence. bearing on.the. con-, 
. tractor’s ‘operations, and its probable costs, the Board finds that the 
contractor would have. been able to clear the unmerchantable timber 
from the adjacent danger tree strips, had this work been accomplished. 
concurrently -with the. clearing of the special tracts, at a.cost of $650. 
This would amount to one-fourth of the higher of the two figures g given | 
by the contractor as the estimated cost of clearing both the merchant- 
able and unmerchantable timber under the conditions just mentioned. 
The sum of $650, consequently, must be credited against the $15,329.29 
claimed by the contractor, leaving-a balance due of $14,679.29. Ac-. 
cordingly, the: contracting officer.is directed to enter into‘a supple 
mentary modification agreement’ with the contractor ‘of the type dis- 
cussed below, providing for payment to it in the amount of, mee 679 29, 
and to make payment to it pursuant thereto. 


The Power. of Bonneville to Setile 
Claims for Unliquidated: Damages. 


Traditionally, claims of contractors based on delays of the Goran: 
ment in furnishing materials, facilities, or rights under Government 
construction contracts have been regarded as claims for unliquidated 
- damages which may not be administratively settled. Department. _ 
counsel contend also, therefore, that even if the claim of the, contractor 
based on the delay of Bonneville in making rights-of- -way available in 
the present case should: have merit, it: could: not be allowed by. the 
Board. This contention overlooks; hiswever, the special’ powers pos- 
sessed by Bonneville under the Bonneville Project. Act of August 20, 
1987 (50 Stat. 731), as amended (16 U.S. C., 1952 ed., sec. 882). 
_ Section 2 (f) of the 19387 act; as amended by sicnon 1 of the act of 
October 23, 1945 (59 Stat: 546), réads as follows: 


Subject only to the provisions of this Act, ‘the Administrator: 4 is authorized to 
enter into such contracts, agreements, and arrangements, including the amend: 
ment, modification, adjustment, or cancellation thereof and the compromise or 
final settlement: of any claim arising thereunder, and to make such expenditures, 
upon such terms.and conditions and in such manner as he may deem necessary.* 

It is apparent from the sweeping language of this provision that the 
Administrator has been given wide powers over the. making of any. - 
contracts which may be necessary to carry out the purposes of the act, 
the modification of such contracts, and the final settlement of any 
claimis arising thereunder. The legislative history of the provision 
amply confirms the conclusion which is deducible from this language 
itself, The purpose of the bill, H. R. 2690, which became the act.of 


8% This is now 16 U. §. C., 1952 ed., sec. 832 (a), subdivision (f). 
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October 23, 1945, -was stated to be to “enable the Administrator to em- 
ploy pasties: prindiplés’ and methods in the operation of a business en- 
térprise and would eliminate some hampering procedures designed 
primarily for agencies conducting governmental regulatory pro- 
grams.” ** Jn other words, he was to function with the same flexibility 
‘as a private utility rather than under the more ‘rigid limitations to 
which governmental agencies are‘subject.. As for the specific purpose 
‘of section 1 of the bill, its purpore was explained i in the committee 
meper es as follows: 


Seetion 1 authorizes the Administrator to amend, modify, and cancel contracts, | 
Strong contracts, containing provisions in favor of the United States sufficient to 
permit it to control situations where such control is necessary, should be required. 
At the same time Bonneville should have authority to relax the coritracts when 
. good business dictates that it do so... Now. the Administration may modify a con- 

tract only if it is.in the interest of the Government that it do so, which has been 
construed to mean not only that there must be a new legal consideration for the 
amendment, but also that the United States must. derive some substantial benefit 
to warrant any change in the contract. The alternative of compelling the execu- 
tion of weak contracts in order to avoid unjust results and hardship on-purchas- 
ers does not further the interest of the Government. The Administrator’s dis- 
cretion in this respect is subject to the supervision and direction of the Secretary 
of the Interior, pursuant to section 2 (a) of the Bonneville Project Act, as 
amended by the act of March 6, 1940, . 

The section also permits the Administrator to compromise claims arising out — 
of contracts he has executed. The Administrator is a responsible oflicer of the . 
Government and is the one who is the most familiar with the claim and the facts 
out of which it arose. The discretion to compromise and settle it should be a 

‘part of Bonneville’s business operations. It should not be compelled to lose, 
or run the risk of losing, advantageous settlements’ because of the delay in send- 
ing offers:back and forth across the ¢ontinent for Pons OPr As on. by .a number of: 
agencies before acceptance is possible.87 


The General Counsel of the Bonneville Power Administration had 
testified in similar vein before the Committee ou Rivers and Harbors of 
the House of Representatives when it was considering he legislation.. 
Thus, speaking of section 1 of the bill, he said: 


The Administrator would be authorized to compromise claims arising out of 
contracts which he executed. These claims may now be compromised by’ only 
a few officers of the United States, and the extent of the jurisdiction of each is 
not entirely certain. A major factor in inducing a party to compromise a claim 
"is the prospect of a prompt.settlement and final disposition of the dispute. That 
incentive is made impossible if an offer to compromise even the. smallest claim 
must be sent back and forth across the continent for consideration by a number 
of agencies before it can be accepted. The Administrator is a responsible officer 
of the Government.. He has charge of a business producing an annual revenue of 
more than $20,000,000, but he cannot compromise a claim'of $20.. That is neither : 
good business nor good government... The Administrator iy the one who is the 
most familiar with.the claim and the facts.out of which it. arose. He should 


80 See H. Rept. 777, 79th Cong., 1st sess., p. 8, and 8S. Rept. 469, 79th Cong., 1st sess., p. 4. 
57 See. H. Rept. 777, 79th Cong., 1st sess., p. 4, and S. Rept. 469, 79th Cong., Ist sess., p. 5. 
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have the discretion to compromise and settle it as a part of his normal’ Business 

operations.® 

Indeed, in n the form i in which it. was originally introduced into the ~ 
House, section 1 of H. R. 2690 provided that notwithstanding the pro-. 
visions of other laws governing the expenditures of public funds “the 
General Accounting Office in the settlement -of the accounts of the 
Administrator shall not disallow credit for nor. withhold funds be- 
cause of any expenditure *.* * which the Administrator shall deter- 
mine to have been necessary to carry out the provisions of this Act.” 
Because of objections of the Comptroller General and the Attorney 
General this provision was deleted from the bill, and the Comptroller 
General thus retained his authority to control the funds of the Bonne- 

‘ville Power Administration and to disallow expenditures which, in his 
‘judgment, were not in accordance with law. Of course, the preserva- 
tion of this authority does not in itself indicate the scope of the power 
to settle claims which the law confers on the Administrator of the 
Bonneville Power Administration. 

To be sure, section 1 of the act of October 23, 1945, does not in go 
many words confer the power on the Administrator of the Bonneville 
Power Administration to settle claims for unliquidated damages, nor is 
such a power expressly discussed in the legislative history. The ob- 
jective of eliminating other agencies in the settlement of claims, which 
was stressed by the administrative pr oponents of the legislation, was, 
moreover, not fully accomplished, since the Comptroller General re- 
tained his authority to disallow expenditures. Conceivably, it might 
be argued that the provision of the statute should be construed, so as 
to empower the Administrator to settle only such claims as an admin- 
istrative officer might otherwise legitimately settle, which would ex- 
clude claims for unliquidated damages. -However, to read such a lim- 
itation into the statutory provision by implication would be to render 
the seeming grant of power virtually nugatory. The statutory pro- 
vision gives the Administrator the power to settle “any claim,” and if 
he possesses power to settle any claim, he must be also able necessarily 
to settle even'a claim for unliquidated damages. The Comptroller 
General himself has recognized that the purpose of section 1 of the act, 
of October 23, 1945 was “to free the Administration from the require- 
ments and restrictions ordinarily applicable to the conduct of Govern- 
ment business and to enable the Administrator to conduct the business 
of the project with a freedom similar to that which has been conferred 
on public corporations carrying on similar or comparable activities.” © 

The Board must conclude that the Administrator of the Bonneville 
Power Administration has statutory authority to settle claims for 
_ © See Héarings on -H. R. 2690 and H.R: 2693 (Wash., 1945), p. 4. > 


89 See Op. Comp. Gen. B~105397, dated Septembér 21, 1951 (File “Administrative General, 
Artificial Precipitation,” 1-112 General, Part 2), | 
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unliquidated damages ander the Bonneyille Project Act. It would 
appear that no unliquidated claims for damages have ever been paid 
by Bonneville as such, but the failure to exercise this power has not 
abrogated it. Moreover, the Board takes official notice of a practice 
which has long prevailed in Bonneville of entering into supplemental 
agreements with contractors under which the original contract has 
been modified to. provide payment for extra costs resulting from 
various acts of the Government.. Typical cases have been those in 
which the contractor has been entitled to a time extension by reason 
of the Government’s failure to supply materials or rights-of-way and 
has waived his right to.a time extension for a money payment which 
has been reasonably related to the costs attributable to the delay and 
to his expedients to hasten completion of the contract. It is apparent 
that in cases in which the accelerated dates of completion under the 
supplemental agreements have been rather close to the original dates 
of completion and the additional considerations paid to the contractors 
under the agreements have also been close to the amounts of the dam- 
ages which they apparently had suffered as a result of the Government’s 
delays, the supplementary modification agreements would be in sub- 
stance agreements for the payment of unliquidated damages, and 
would be fully justified only if in fact Bonneville did possess power 
to settle claims even for unliquidated damages. As Bonneville pos- 
sesses such a power, and is subject to the supervisory authority of 
the Secretary of the Interior, the power may also be exercised by. the 
Board, in a proper case, in the application of its delegated supervisory 
authority. PO 
The Fire Suppression Claims 


There remain to be considered the claims arising out of the forest 
fire of September 15, 1953. This occurred on National Forest lands, 
and the contractor’s operations on such lands were subject to: the 
conditions of a special use permit issued to Bonneville by the United 
States Forest Service, Department of Agriculture. The conditions 
of this permit were incorporated in various paragraphs of the specifi- 
cations, and were assumed by the contractor. These paragraphs of 
the specifications regulated in considerable detail the type of equip- 
ment which the contractor was to have on hand for fighting fires, 
specified certain precautionary measures which were to be taken 


* Section 2 (a) of the Bonneville. Project Act, as amended by the Act of March-6, 1940, 
54 Stat. 47; 16.U. 8S. C., 1952 ed., sec. 832a, subdivision (a) provides that: “All functions 
vested in the Administrator of: the Bonneville project under this. act may: be exercised by 
the Secretary of the Interior and, subject to his supervision and direction, by the Admin- 
istrator and other personnel of the project.” Reorganization Plan No. 3 of 1950 (64 
Stat. 1262; 5 U. S. C., 1952 ed.,:sec. 1332-15 note) transferred to: the Secretary: of the 
Interior, with exceptions not here material, all functions of the several officers, agencies 
and employees of the Department of: the Interior; and authorizes the:Secretary.to delegate 
any of. his functions, including those.so. transferred, to any: officer, agency or employee 
of the Department. The Secretary redelegated his functions .to officers of- the Department 
by Order No. 2563. 
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by the feceaeoe: and defined the obligations of the contractor. with 
reference to the: suppression of fires. Thus paragraph 603 A provided : 
The contractor shall do everything reasonable within his power, and shall 
require his.employees to. do: everything - reasonably within their power, both 
independently and. upon request. of. officers of the Forest Service,. to’ prevent 
and suppress fires on or near any lands to be occupied under this permit. The 
eontractor shall pay the ‘United States Forest Service, or other duly authorized 


protective agency, the suppression costs and damages resulting from any’ fires 
caused by his operations. [Italies.supplied.] 


And Paragraph 603 L provided: : 


The forest officer, or state warden, shall be notified at once of the escape of’ 
fire and may, in his discretion, take charge of fire control work. The contractor 
shall place at the disposal’ of the forest: officer: ‘such men, tools and equipment 
as the forest officer may consider necessary .to extinguish the fire in the shortest 
possible time... Such action shall not minimize the. liability of the. contractor for 
damages and costs of controlling the fire. 

. According to the contractor’s own witnesses, the fire broke. out at 
a point 200 to 300 feet. from the right-of-way.” . After the fire’ started, 
the contractor, of its own volition made some efforts to control the 
fire. When. Forest. Service officers later arrived at the site of the 

‘fire, the contractor refused to act on their orders, insisting that. it 
receive daily written orders from Bonneville, and, at the request of 
the Forest Service, these orders were given.“ The contractor now 
contends that these orders constituted. orders for extra work within 
the meaning of the contract. provisos and claims $7,945.24 as its 
costs of suppressing the fire. 

The contracting officer. rejected this claim, and the Board finds 
no error in his decision. As the fire obviously occurred “near” the 
right-of-way,.the contractor was clearly obligated, under paragraph 
603. A. to. suppress the fire and to cooperate with the officers of. the 
Forest Service in their efforts to the same end. The obligation to 
suppress fires imposed. upon the contractor by the first sentence of 
paragraph 603 A is not qualified by any language that directly or in- 
ferentially limits this obligation to situations where the fire results 
from the contractor’s operations.. The significance of this omission 
is sharply emphasized by the fact that the second sentence of the same 
paragraph, which obligates the contractor to pay fire damages and 
suppression costs incurred by the Forest. Service or other protective 
agencies, is expressly confined to fires caused by the contractor’s 
operations. It is further emphasized by the last sentence of para- 
graph 603 L, which cautions the contractor that, notwithstanding his 
compliance with instructions to place men, tools and equipment at 


1 See Tr., pp: 157, 249-50. 

92 See Tr., pp. 249-52. P eet erty : : ; 

See Tr., pp. 152, 153, 155, 251-52. The orders themselves. constitute -Appellant’s 
Exhibit 16. . 
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the disposal of the. forest. officer, his liability for damages and. costs 
of controlling any fire will not be minimized. The specific instruc- 
tions with respect to the numbers of men and amounts of equipment 
to be used in fighting the fire that appeared in the daily orders 
given the contractor by Bonneville were determined by the Forest 
Service, and, under paragraph 603 L, it was the duty of the con- 
tractor to:observe and follow these instruetions. Thus the orders 
received by the contractor merely told it to do what the contract 
required it to do, and, hence, were not orders for extra work. Para- 
graph 603 A, to be sure; only required the contractor to do what 
was reasonably within its power to suppress a fire but the record 
furnishes-not the slightest basis for any inference that the contractor 
was required to take any measures in: suppressing the fire that. were 
unreasonable. The specifications contained no provision, moreover, 
for paying the contractor its costs of suppressing the fire from Bonne- 
ville funds, and it was, therefore, required to take this action gra- 
tuitously. The agreement to do this work was simply part of the 
consideration moving to the Government for the contract. 

The contractor also complains that the Government is now with- 
holding from payments due to it under the contract the sum of $10,- | 
445.40. This amount is being withheld because the United States 
Forest Service filed with Bonneville a claim in this amount against the 
contractor by reason of the forest fire. The Forest Service claims 
$8,537.63 as its cost of suppressing the fire, and $1,907.77 as damages 
for injury to National Forest lands, making up the total of $10,445.40. 

The Forest Service contends that the fire resulted from the opera- 
tions of the contractor, while.the contractor maintains that its opera- 
tions. had nothing to do with the starting of the fire. In his original 
findings the contracting officer did. not resolve this disputed question 
of fact (except perhaps by inference), but under date-of July 12, 1955, 
the claim of the Forest Service against the contractor was referred 
by him to the Comptroller General for settlement pursuant to the 
procedure set forth in circular, B-97385, dated May 18, 1954. In 
replying to this referral, under date of March 21, 1956, the Comptroller 
General took the position that the dispute was a subject for determina- 
tion under Article 15, the disputes clause of the contract, and instructed 
the contracting officer to determine the question of fact whether the 
forest fire had been caused by the contractor’s operations. Under 
date of June 25, 1956, the contracting officer issued, therefore, a Pupp 
mental finding of fact and. decision as follows: 


I find that the suppression. costs and damages in question were incurred by the 
Forest Service in the full amount reported by that agency ($10,445.40), and that 


% Originally the contracting officer withheld the sum of $23,505.48, but-this also covered 
other contingencies which were schsequently eliminated. 
% See 33 Comp. Gen, 682.,- 
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the Nason Ridge Fire was caused by the: operations of the J Paul Cc. Helmick Com- 

pany under Contract No. 14—-03-001-10444. Accordingly, the withholding ‘of the 

funds claimed by the Forest Service is, proper, and the contractor’s request for 

release of those funds is denied. 


At the same time, the contracting officer informed the contractor that . 
his finding was subject to appeal to the Board within 30 days of the 
receipt thereof. The contractor has appealed to the Board from the 
finding and decision of the contracting officer and the notice of appeal - 
was received :by the contracting officer on July 10,1956. 
Tn the hearing held in this. case the contractor was :permitted to 
present evidence in support of its contention that the forest fire was 
not caused by his operations, although Department counsel objected 
thereto on the ground that the Board lacked jurisdiction to consider 
the question, since the contracting officer had not determined the re- 
sponsibility of the.contractor for the fire, and also on the ground that 
the proffered testimony was hearsay. Ryan,-the contractor’s.-super- 
intendent, was the only witness on behalf of the contractor who was 
at or near the scene. when the fire started. While the contractor offered 
in evidence statements taken from the employees of Helmick who - 
were at the scene of the fire, the Government had no opportunity to 
cross-examine the makers of the statements, and the statements them- 
selves are unsworn. 
Unfortunately, the contracting officer’s supplemental finding does 
not help to clarify the situation. It is obviously a mere conclusion, 
and is wholly unsupported by evidentiary facts. These should have 
been set forth in sufficient detail to enable the Board, as well as the 
contractor, to understand the basis for the conclusion. Although the 
contractor has not: yet filed a statement in support of its appeal, it 
is apparent that no purpose would be served by waiting for such state- 
ment to arrive before requiring the contracting officer to revise the 
supplemental finding, so that it-will set forth the evidence upon: which 
_he relied in making his decision, as well as his reasons therefor.. The 
evidence set forth should be sufficient not only to ‘enable the Board to 
determine whether the fire was caused by the contractor’s operations 
but. also whether the claim of the Forest -Service for reimbursement 
in the amount of $10,445.40 is fully justified. The contracting officer 
is directed to make the supplemental finding within 30-days from the 
- date of this decision. . The contractor will then have 30 days from the 
receipt of the revised finding to submit any comments thereon. to the 
Board. 
Therefore, pursuant to the ose delegated. to the Board of 
Contract Appeals by the Secretary. of the Interior (sec. 24, Order 
No. 2509, as amended; 19 F. R: 9428), the findings and deciaon of 


’ 
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the contracting officer are afirmed 4 in 1 part, and reversed in part, and 
he is directed to Procell as outlined above. | 


TxrnoporE H. Haas, Chairman. 
‘Wia14M Sracte, Member. 


‘Herverr J. Suaucuter, Member. 


EXTENSION OF THE PORTION OF A LEASE OUTSIDE OF AND SEGRE- 
GATED AS THE RESULT OF THE CREATION OF A UNIT PLAN 


Oil and Gas Leases: Extensions 
. When the law provides for: the. segregation of an oil and gas lease and that 
the segregated portion “shall continue in foree and effect for the term 
thereof but for not less than two years * * *,” it means the entire’ term 
of the lease.or the period that the lease ‘had a run, whether that period 
was: definite or indefinite;.as it existed on the date of the.segregation. 
M-36349 Aveust 10, 1956. 
To THE Director, Burnav or Lanp MaNnaGEMENT — 
_Discror, GxoLogicaL SURVEY 


In connection with the pending proposed Little Eddy Unit Plan j in 
New Mexico, the question has been raised as to the interpretation of. 
the words “the term thereof” in the following provision of the act of 
July 29, 1954 (68 Stat. 588) : ; 

* * * Any lease hereafter committed to any such plan [unit plan] em- 
bracing lands that are in part within and in part outside of the area covered by 
any such plan shall be segregated into separate leases as to the lands committed 
and the lands not committed: as of the effective date of unitization: Provided, 
however, That any -such lease as to the nonunitized portion shall continue in 
force and effect for the term thereof but for not less than two years from the 
date of such segregation and so long thereafter as. oil or gas is produced in 
paying quantities, 

It is my opinion that the wont Mthe term thereof” means the term 
of the lease as it exists at the time of the pogtee nen; whatever that 
“term” may then be. 

- Ordinarily, the word “term” when used with reference to a lease 
means the entire estate demised by the lease. Sanderson v. City of 
Seranton,.105 Pa, 469, 472 (1884); Hurd v. Whitsétt, 4 Colo. 77, 84 
(1878) ; Barnes v. Standard Oil Co. of Calif.,9 P. 241095, 1099 (Wash. 
1982) ; Weander v. Claussen Brewing Assn., 84 Pac. 7385 (1906) ; 114 ~ 
Am. St. Rep. 110;.7 Am: Cas. 536. By definition, therefore, the word 
“term” when used. alone maples to the Hole peuate and not to the 
fixed period specified. 

That Congress was cognizant of that meaning of a word and that 
it customarily used it in that sense when standing alone is evident 
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fon a : bouidoeadon of ‘its use of it in the, Mineral ‘Lessing Act, “as 
amended. Attachment “A” lists most, if not ‘all, of the several uses 
of ‘the word i in. the act, either by itself or modified! and shows a con- 
sistent purpose to. distinguish between the entire term and segments 
thereof and to expressly define the latter by the use of words of limita- 
tion,. Thus, where Congress has wanted the law to apply to different 
fixed periods only, to wit, to 20-year and 5-year terms, it has used the 
words “the original term” (par. 4, sec. 17 (b) and sec. 30 (a), act of 
August:8,; 1946); The Solicitor has so construed the word. On March 
94,,1950,-in a memorandum to the Director, Bureau of Land Manage: 
ment, 60 I. D. 408, he said: ; 

The “term” of a lease is the » period v which is Fa ieauied to elapse between its 


effective date and-its expiration date. If, during the: life of aledse, its expira- 
tion date is projected into the future as.a result of some occurrence, the lease 


has a new “term,” extending from the effective date of the lease to the new — 


expiration date: ‘The time between the’ initial expiration daté and the new 
expiration date is as much a part of the “term” of the lease as the time between 
the effective: date: of the lease and the initial expiration date. 
He also found that the legislative history of section 39 as first enacted 
February 9, 1933 (47 Stat. 198)s tended to confirm his construction of 
the word “term. a 
- There is evidence ‘in ths act of 1954, itself, that the word “term”? . 
was intentionally used in this connection without modification to 
mean the period for which the lease was to run as of the crucial date 
and not as definitive of any particular. period or periods of years. 
The second sentence of the fourth paragraph of section 17 (b) as 
enacted August 8, 1946, had provided that any lease other than one 
issued for a term of 20-years thereafter committed to a unit plan should 
-continue for the life of the plan if oil or gas was discovered under the 
plan “prior to the expiration date of the primary term of such lease."? 
The 1954 act amended the above quoted portion of that provision tou 
eliminate the word “primary.” ‘While there are other “terms”. or 
parts of terms of leases than an extended term because of production, 
the legislative history shows that the intent was said by the Depart- 
ment in testifying on S. 2380 to be “extend all leases, whether in their 
primary. term.-or. secondary term:-or. of whatever: nature.*.* *,” 
(Hearings, page 40.) In its report incorporated in S. Rept. 1609 
on the bill at pages 5, 6, and % the Department: said (page 6): 

“phere is no réason to limit the extension privilege’ to the case where discovery 
is dade during the.primary term of the lease, Since the right of individual lease- 
holders to..drill.on leases committed toa plan are severely curtailed, none of 
them could be.penalized because of MECeEsE TY delays. in Kiama poe 
from the unit-area. Hoe 
The provision: tinder consideration in thd opinion was 5 drafted 3 in the 
Department and submitted with that same report for inclusion imme- 
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diately following the-one discussed. ove Although the language in 
its report in relation to it is not as clear and definitive as that quoted 
above it would be unrealistic to conclude that the word “term’”.as 
used in one sentence had a different, and a narrower meaning than 
. as used in a sentence immediately preceding that.one in the same 
-amendatory act. The construction here given accords with that given 
by the Congress to the same word in the preceding sentence and, absent 
a contrary intent, it logically has the same meaning. 


J. Revet ARMSTRONG, 
Solicitor. 


ATTACHMENT “A” — 
“Term” as used in the Mineral. Leasing Act, as Amended 


The general practice of Congress: has been to specially designate the initial 
term of a lease when that term is meant and to use other language when ‘some- 
thing else is meant. 

Thus, tn 1920, section 6 provides that coal leases shall be “for indeterminate 
periods.” The same in section 8 as to phosphate leases, and in section 21 as 
to oil shale leases and section 24 as to sodium leases. 

Séction 14 (oil.and-gas) “Such leases shall be for a term of twenty years *.* * 
with the right of renewal as provided in section 17 hereof.” 

Section 17—‘‘Leases shall be for a period of twenty years, with the preferential 
right in the lessee to renew the same for successive periods of ten years * * *.” 

Act of July 3, 1980, amending sections 17 and 27 of Mineral Leasing Act, first 
; proviso, any lease committed to plan “shall continue in force beyond said pad 

of 20 years until the termination of such plan.” 

Act of March 4, 1931, amending sections 17 and 27 of Mineral Peasine Act, 
first proviso, any lease committed to plan “shall continue in force beyond said 
period of twenty years. until the termination of such plan.” Act of February 9, 
1933, added section 39 (suspension of operations and production), provides that 
with respect to any lease on which operations and production is suspended “and 
the term of such lease shall be extended by adding any such suspension period 
thereto: * * *.” [Italics added.] ; 

Act of August 21, 1935. ‘Section 17, third paragraph “Leases hereafter dastied 
under this section shall be for a period of five years and so long thereafter 
as oil or gas is produced in paying quantities” when land is not on geologic 
structure of a production oil and gas field and 10 years, etc, when on ‘such a 
structure. 

Same muna ak as in act of J uly 3, 1980, as to leases issued prior a 0 August 21, 
1935, 

Act of July 29,.1942, granted. preference Jenks to. new ina for land not on 
geologic. structure of a producing oil and gas field Pitan the eaDIAEON of 
the five-year term.” : 

Act of December: 22, 1943, ‘the term of any five-year lease for which no 

preference right to a ‘new lease is granted by this section is hereby extended to 
December 31,-1944.”". ‘Two later acts used. same language except as to date. 

Act of August 8, 1946, section 17, first paragraph, “Leases * * * shall, 
be- for a primary. term of five years. and shall continue so. atone thereafter ‘as 
oil-or gas is produced i in paying quantities.” “ae - . 
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Second paragraph provides that any lease on which there is production on 
or after “the primary term” shall not terminate when production ceases. if 
diligent drilling operations are in progress during the period of nonproduction. 

Third paragraph provides for a single extension of ‘“‘the primary term” in 
certain cases and that the extension shall be subject to the regulations in force 
at the expiration of the “initial five-year term.” : 

In other circumstances at the end of the “primary term the lease shall con- 
tinue (under specified conditions) for-a period. of two years and so long there- 
after as oil or gas is produced in paying quantities.” 

Fifth paragraph, “the primary term of any lease for which compensatory 
royalty is being paid shall be extended * * #*,” 

Section 17 (a) provides for exchange of old lease for new lease “to be for a 
primary term of two years and:‘so long thereafter as oil or gas is produced 
in paying quantities * * *,” 

_.. Section 17 (b), paragraph 4, “Any lease issued for a term of twenty years” 
shall continue, etc.. “Any other lease shall continue * * * provided oil 
or gas is discovered under the plan prior to the expiration date of the primary 
term of such lease.” ‘Any lease excluded from the plan or on plans termination 
“Shall continue in. effect for the original term thereof but * *. *,” [Italics 
added.] . 

Section 30 (a). A lease segregated by assignment “shall continue * * * 
for the primary term of the original lease * *. *: Assignments * * * 
may ‘also be made of parts of leases which are in their extended. term because 
of production. * * *,” [Italics added.] 

Act of June 3, 1948, amending section 10 of the 1920 act, provides the coal 
leases “‘shall be for a term of twenty years and so long thereafter as the lessee 
complies with the terms and conditions of the lease * * *,” 

The act of July 29, 1954 (68 Stat..583), amends the third paragraph of 
section 17 of the 1920 act and refers in. two places to “the initial five-year term”; | 
in the amendment to the fifth par@graph reference is made to “the: primary 
term including any extensions thereof’; in amending the fourth paragraph 
the word “term” is substituted for the words “primary term” as used.in the 
1946 act. An added provision for segregating any part of a lease which is 
outside of the limits of a unit plan also provides that the lease as to. that 
segregated: portion shall continue “for the term: thereof but for not less than 
two years from the date of such segregation and so long thereafter as oil or 
gas is produced in paying quantities.” 


HOMER WHEELER MANNIX ET AL.. 


A-26964 (Supp.) Decided August 13, 1956 
Color or Claim of Title: Improvements 


It is. questionable whether:sueh..work.as clearing ,.brush.and: cutting. trails on 
land, which has only a short-lived effect, constitutes the placing of “valuable 
improvements” on land within the meaning of the Color of Title Act. 


Color or Claim of Title: Improvements 


An application for patent. under the Color of ‘Title Act willbe denied where the 

_ applicant fails to show to the satisfaction of the Secretary: of the Interior 
that valuable improvements have been placed on the land applied for as 
required by the act. 
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APPEAL FROM THE, BUREAU oF LAND MANAGEMENT 


This decision arises as a supplement to the Department’s dedeion of 
‘November 23, 1954 [unpublished], which remanded. this case to the 
‘Bureau of and Management for a new field examination and a return 
of the case to this office with the new field report when the examination 
‘was completed: 

Simply stated, the facts of the case are as follows: On  Rebruazy 18, 

1952, Mr. and Mrs. Ernest Lambert applied to purchase the NE14, Swy, 
sec. 6, T. 13 N., R. 14 W., M. D. M., California, under the Color of 
Title: ‘Ket, 9s then aiiended (438 U.S. G, 1952 ed., sec..1068).. On. April 
30, 1951, Borer Wheeler Mannix and William Clark Mannix had filed 
a joint application in the Sacramento land office for the public sale of 
the same land under section 2455 of the Revised Statutes, as amended 
(43 U.S. C., 1952 ed., sec. 1171). This application was rejected on 
‘May 14, 1953, on the ground that’ the Lamberts had established en- 
titlement to purchise the tract under ‘their | conionng color of title 
application. 

On. May 20, 1953, the manager allowed the Lambert application, 
subject to publication of notice of the proposed sale and payment of 
the appraised price of the land and timber. The Assistant Director of 
the Bureau of Land Management affirmed the manager’s decision 
rejecting the public sale application which had the effect of affirming 
the acceptance of the Lambert color of title application. _ 

- The Mannix brothers then appealed to the Secretary. The basis 
of their: appeal was that the land had not had valuable improvements 
placed ‘on ‘it, nor had any part of it been reduced to cultivation, and 
therefore it is not subject to disposal under the Color of Title Act.. 

_ In their color of title application, and supporting affidavits, the 
Lamberts had stated that they (principally Ernest Lambert), or their 
predecessors.in interest, had made fire trails through the brush and 
chamiso in 1980, burned an area of approximately 10 acres on the land, 
cut one quarter mile of trail in.1931,.and constructed other trails which 
were maintained from year to year. They also alleged that because of 
the nature of the land, i. e., steep and rough, it is not subject to 
cultivation and is only suitable for the grazing of sheep. Finally,they - 
alleged that the work of improvement required 100 days and Tepresents 
the maximum improvement for which the lands are suited. ~ 

»On the other hand; the Mannix brothers ‘contended that the “ 
‘orovartiants ‘alleged by the Lamberts were largely . nonexistent aad 
grossly exaggerated ; that the largest clearing on the land is estimated 
to be 200 by 45 yards; and that no mari-made trails are in evidence: *™ 

“It -was thus apparent’ that the-sole issue in:the case was'the factual - 
question ‘of whether or not the color of title applicants or their’ pred- 
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ecessors in ‘interest, had. placed : “valuable improvements”: upon. the 
land within the meaning of the applicable statute. Because the report 
of the field examination in the record at the time this case was first 
before. the Department was not, deemed to:be sufficiently complete to 
determine whether or not. the improvements claimed by the Lamberts 
existed on the land, another field examination was directed to be made. 
_. The record now contains the report of field examination approved 
May 30, 1956. This report states that the examiner was accompanied 
on the examination, which was made on October 12, 1955, by Mr. Homer 
Mannix and Mr..M. W. Tindall, -lessee ofthe Taare ranch. In 
regard to improvements on the subject tract, the report states: 

No improvements were found on the land, nor was any evidence of any. work 
of. man seen.other than a fire trail crossing the land as shown on the attached 
sketch, which fire trail was built in 1955 by Mr. Tindall, while leasing the private 
property of Lambert. The site is fairly mesic, and vegetative growth and decay 
take place rapidly. It is therefore highly possible that the improvements ‘as 
claimed by Mr. Lambert were actually made but have been obscured by vegetation 
‘during the interim. At any rate, no trace of them remains -on the ground. 

Mr. Mannix and Mr. Tindall signed ihe original field notes as made 
in the field. 

Section 1 of the Color of Title ‘Act, as ariended (43. U. 8. C., 1952 aed 
Supp. ITT, sec. 1068), states-in part as follows: 

“* % 4» the Secretary of the Interior (a) shall, whenever it shall be:shown 
to his satisfaction that a tract of public land has been held.in good faith:and in’ 
peaceful, adverse, possession by a-claimant, his. ancestors or grantors,; under 
claim or color of title for more than twenty years, and that valuable improve- 
ments have been placed on such land or some part thereof has been reduced to 
cultivation * *.* igsue'a patent: for not to exceed’ one hundred and ‘sixty. acres 
of such land upon the payment of not less than $1:25 per acre. - [Italics'‘supplied:] 

As emphasized above, the statute places the burden upon an ap- 
plicant for the benefit: of the Color of Title Act to show to the Secre- 
tary’s satisfaction: that the coftditions pees by. section L of the 
act have been complied with. - 

In Ben 8: Miller, 55 1. D. 73 (1984), it-was stated that land. can‘be- 
improved and its:value enhanced by taking things off. the land which 
impair its value and interfere with its use, as well as by placing things 
upon it to improve it.. Therefore, it: was indicated that the removal: of 
loose stone to: render land more arable, the clearing of brush to render : 
it tillable, the diversion of water from swamp land to render it re- 
claimable, and similar acts may be'considered ‘as placing valuable.im- 
provements on:the:land. -In a:subsequent’ case; however, it was held 
that the mere cutting of underbrush would not be considered a valuable 
improvement which would-support.a:claim under-the Color ‘of: Title 
Act-in the absence of a showing that the cutting of underbrush madé 
the land more usable for agricultural purposes, promoted the growth 
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of timber, lessened the hazards of fire, or achieved some other objec- 
tive which would constitute a valuable improvement. See Helen M. 
Forsyth et al., A-25365' (November 30, 1948). 

Under these two cases, it is apparent that work of the nature claimed 
by the Lamberts can constitute a valuable improvement if it promotes. 
the use of the land. However, there is one factor present in this case 
which was not discussed in the other cases. Whatever improvements 
_ the Lamberts have made on the land have disappeared. Can the im- 
provements therefore constitute “valuable improvements” within the 
meaning of the statute? The legislative history of the act sheds no 
light on the meaning of the term but it.can reasonably be concluded 
that it was not intended that improvements of absolute permanence 
should be required. On the other hand, it seems equally reasonable 
that the improvements must be more than something which. would 
vanish over night. The act does not require only the making of 
“improvements,” which term in itself connotes something of value, 
but the making of “valuable improvements,” which term seems to 
emphasize that the improvements must have more than transitory 
value. 

_In any event, assuming that the improvements claimed to have been 
-made by the Lamberts could constitute valuable improvements, the 
question remains whether it’ has been shown to the satisfaction of the 
Secretary that the improvements were made on the land involved in 
_ this appeal. It is admittedly possible that the improvements allegedly 
placed on the land several years ago in the form of clearings, trails 
and fire trails, may have disappeared or become obscured by vegetation 
in the interim as:suggested by the. field examiner. However, it. is. 
difficult to reconcile the present: status of the land with the assertions 
made by Ernest Lambert. in a statement dated April 11, 1952, filed 
in support. of the Lambert’s application. In: that. statement Ernest 
Lambert stated that all the:trails on thé land “now exist.” It appears 
somewhat improbable that three and one-half years later, while this 
controversy was pending, no trace of any trails remained on the 
ground. At-this point. it will be recalled,.as pointed out. in the De- 
partment’s decision of November 23, 1954, that the first field: examiner 
who. examined the land on March 31, 1953, less than one year after 
Mr. Lambert’s statement was made, reported with respect. tothe item 
“Present improvements” that there were “None.” ‘Thus two field 
examiners:have been.unable to find any evidence of improvements. on 
the land within one year and ARIES and ‘one hals years after trails 
wereclaimed to exist. 

Under these circumstances, it: cannot be held that a showing has 
been made to the satisfaction of the Secretary that valuable improve- 
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ments have been placed on: the land as required by the Color of Title 

Act, and the Lamberts’ application cannot be allowed. 

Therefore, pursuant tothe authority delegated to the Solicitor by 
the Secretary of the Interior (sec. 23, Order No. 2509, as revised; 17 
¥F. RB. 6794), the decision .of the Assistant Director of the, Bureau of 
Land Management is reversed and the case is remanded.to the Bureau 
of Land Management with instructions to deny the color of title 
application and, unless there is some: reason not appearing in the 
record, to offer the land involved:for public sale pursuant to the Mannix 
public sale application. The color of title applicants, as adjoining 
landowners, will have a preference raght to purchase the land at the 
sale. 

Epuunp T. Frrrz, 
“Deputy Solicitor. 


STATE JURISDICTION OVER CRIMINAL TRESPASS ACTIONS ON 
KLAMATH INDIAN RESERVATION 


Indians: Criminal Jurisdiction—Indians: Hunting and Fishing 
-. Jurisdiction over offenses including trespass committed by or against Indians 
- on the Klamath Reservation in:the State of:Oregon and:actions for:-damages 
sounding in tort in that connection are within the jurisdiction of the legis- 
lature and courts of the State of Oregon by virtue of the act.of August 15, 
1953. (67 Stat. 588; 18 U. S. OC. sec. 1162). The act does not give the State 
jurisdiction to tax or otherwise affect the Federal trust status of any real 
or personal property belonging to individual Indians or the Indian tribes . 
in Oregon. Neither does it bestow. a power to regulate the:-use .of such, 
property in a manner inconsistent with any Federal treaty, ‘agreement or 
Statute governing Indian property. ‘The privileges and rights enjoyed: by 
Indians with regard to hunting, trapping, or fishing are likewise not'affected 
by this act of August 15, 1953. With these limitations, the State of Oregon 
has the some jurisdiction with regard to criminal matters on the Klamath 
Reservation that it has over any other land in:Oregon. 


M-36362 Aucusr 18, 1956. 


To rae Recionan Souicrror, Porruanp. 


This refers to your memorandum of June 30, 1956, enclosing a copy 
of an. opinion by the Attorney General of Oregon concerning the 
criminal prosecution under State law of trespassers on lands of the 
Klamath Reservation. 


+Compare Harold K. Butson, A-26285 (December 29, 1951), wherein it was‘held that 
an application under section 2372 of the Revised Statutes, as. amended, could not be allowed. 
where the applicant for the amendment of a patent covering a tract of laid not intended 
to be‘ covered, could not. show “that every reasonable precaution and exertion was used 
to avoid the error” and the Secretary was not “entirely satisfied” that such precaTlOns 
and exertions had been made to avoid one error, as required by the section. 
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It is the opinion of this office that jurisdiction over offenses includ- 
ing trespass committed by or against, Indians’ on the Klamath Res- 
ervation in the State of Oregon and actions for damages sounding . 
in tort in that connection are within the jurisdiction of the legislature 
and courts of the State of Oregon by virtue of the act’ of August 15; 
1953 (67 Stat. 588; 18 U. S. C., 1952 ed., Supp. I, sec. 1162). The 
act; does not give the State jurisdiction to tax or otherwise affect: the 
Federal trust status of any real or personal property ‘belonging to 
individual Indians or the Indian tribes ‘in Oregon. Neither does it 
bestow a power to regulate the use of such property in a manner in- 
consistent with any Federal treaty, agreement or statute governing 
Indian property: The-privileges and tights enjoyed by Indians with 
regard to hunting, trapping or fishing are likewise not affected by this 
act of August 15, 1953. With these limitations, the State of Oregon 
has the sameé jurisdiction with regard to criminal matters on the 
Klamath Reservation that it has over any other land in Oregon. . 

There is no question but that lands allotted to Indians which are’ 
held in trust by the United States for them or their heirs, or otherwise 
restricted by the Federal Government,.are during the trust or other 
period of restriction under the exclusive jurisdiction and control of 
the Congress and Executive branch of the Federal.Government for 


all governmental .purposes : relating: ‘to guardianship and property - 


rights of the Indians (United States v. Rickert, 188 U. S. 432 (1903) ). 
Indian allotments are one of the three Janse classes of land which — 
by definition in Federal statute come within the meaning of the phrase 
“Indian country.”.. (18 U. 8. C..sec..1151.) Without more it: would 
be clear that: trespass actions concerning’ trust: and restricted land 
would be matters exclusively within the jurisdiction of the Federal 
and Indian rather than State courts. Section. 1152 of Title 18, United 
States Code, implicitly recognizes that in certain cases by treaty stip- 
ulation exclusive jurisdiction over offenses committed by:one Indian 
against the person or property of another Indian, or over any Indian 
committing an offense in Indian country is placed in the tribal. Gov- 
ernment for punishment by the local tribal law (62 Stat. 757). How- 
ever, the eriactment of the act of August 15, 1953 (67 Stat. 588; 18 
U.S. C. sec. 1162), marked a; change in the jurisdictional relation: 
ships of the Federal Government to the State of Oregon with regard 
to criminal and civil matters arising in Indian country. By virtue 
of this act, Oregon has the same jurisdiction over offenses committed. . 
within Indian country that it has elsewhere within the State. In ad- 
dition, the act of August 15, 1953, gives the State of Oregon jurisdic- 
tion over civil causes of action between Indians or to which Indians 
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are- > partias Picts arise in 1 Indian country, and such actions a are to ‘a 
treated under the civil laws of the State the saine as all actions ap+ 
plicable to non-Indians. The statute, however,, does. not give the 
State any administrative jurisdiction over trust or restricted property 
of Indians, nor. does:it authorize the State to regulate the use of such 
property: inconsistent with any Federal treaty, agreement, statute or 
regulation. 

It is the opinion of this office that it was the intent of Congress i in 
giving to the State of Oregon criminal jurisdiction on Indian reserva- 
tions and other portions of Indian country that all crimes against the 
persons or property of Indians would be punished under the laws of 
Oregon. Trespass is made a crime in Oregon to protect the owner of 
land from illegal entry by outsiders. By the 1953 act Congress did 

‘not intend, when it reserved to the Federal Government administrative 
jurisdiction to determine matters affecting the ownership of Iidian 
property, to remove that very ownership from the statutory and 
judicial protection of the State. We do not believe that prosecution 
for the crime of trespass would be construed as authorizing the 
alienation or taxation of Indian property or the regulation of use or 
encumbrance of Indian property in a manner inconsistent with any 

_ Federal treaty, agreement, statute or regulation, or deprive any Indian 

property owner of any right, privilege or immunity. On the contrary, 
it prevents the forceful alienation of property by illegal entry, guaran- 
tees the Indian owner the use of his property in a manner consistent - 
with Federal policy and protects the privileges and immunities of 

Indians. On the other hand, it is equally clear that any action in 

which the right of an Indian owner to his property is contested will 
continue to be a Federal and not a State responsibility by the express 
terms of the act. 

Nothing in Ohio v. Thomas (173 U.S. 276 (1899) ), which was cited 
in your memorandum, can be construed as affecting the right of a State 
to extend its criminal or civil jurisdiction over lands in an Indian reser- 
vation or in a former Indian reservation when such jurisdiction is ex- 
pressly granted to it by Federal statute. Ohio v. Thomas is authority 
for the self-evident proposition that State criminal procedure may not 
prevent a Federal officer from pursuing his Federal duties under Fed- 
eral statute keeping in mind that he does not secure a total immunity 
from State law while acting in the course of his employment. Simi- 
larly, we do not believe that Johnson v. Maryland (254 U. 8.51 (1920) } 
is applicable to the question under consideration. Johnson v. Mary- 
land was merely a restatement of the principle that a State cannot by 
statute interfere with action by the Federal Government. 
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We eonvigde that the opinion of the Attorney General of Oregon 
(No. 3254 of December 1955) relative to the feasibility of criminal 
prosecution in the State courts of trespassers on unenclosed lands 
within:the Klamath Indian Reservalon % is correct. 


J. Rost, pe aen 
Solicitor: 
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es Oil and Gas Leases: Six-IMile Square Rule 


Where an oil and gas lease is issued by the manager of a land office covering 
~ Jands which cannot be included within the six-mile square area’ limit fixed 
_.- - by the Department's regulation and the rights of third persons are. not 

‘. préjudiced: thereby, it is proper to deny a request by the lessee that the- 
‘-Jease be. canceled: in part, as to. the. land outside the six- -mile square, and aé 
separate lease issued to him for that land. 


APPEAL FROM THE BUREAU OF LAND MANAGEMENT a 


~D. Miller has appealed to the Secretary of the Interior from a ‘de: 
cision dated February 7, 1956, of the Acting Director, Bureau of 
Land Management, holding: that noncompetitive oil and gas lease, 
Salt Lake 066179, as amended, is a valid lease and that the fourth: 
year’s rental was due on both the lands covered by the. original lease” 
and the amendment. 

‘On August 15, 1946, Miller filed an application ( Salt igke 066179) 
for several tracts of land j in T.3 S., R. 20 E., T. 38. B. 21 E., and 
T.4 5. RB. 21 E.,. 8S. L. M., Utah. ‘On J aay 10, 1952, Miller’ filed 
‘@ ‘substitute Tease: offer for the same lands in T, 3.S., R. 21 E., and part 
‘of those in T.4S., R. 21 E. By a decision dated January 23, 1952, the 
manager approved the substitute lease offer under.the same number 
‘as the original offer, issued a lease for the lands in the substitute offer, 
and‘ closed out the original offer. On June 4, 1952, Miller filed a re- 
_ quest to reinstate his original offer as to the lands not. included in the 
lease issued, stating that the substituted lease offer “was only in- 
tended to be’ a substitute for the land described.” Thereupon « on.June 
9, 1952, the manager held that Miller could have.his.lease amended 
to ineluds the remaining lands available for leasing if he requested 
an amendment and tendered the first’year’s rental on the acreage 
(721.04. ‘acres). Apparently, appellant paid the additional rental on 
July 21, 1952, and in December 1952 he submitted two lease offer 
forms, one for the land in T..2 S., R. 20 E., and the other for the land 
in T. fe S., R. 21 E. On December 16, 1959, the manager held that 
an amiésidment No. 1-to lease S.. 066179 would 1 issue for these tracts. 
The manager ; also returned to Miller:all. copies of. his two lease offers 
filed in- December 1952 except for a copy of each for the files. The 
amendment, With an effective date of F ebruary 1, 1952, added 721.04 
acres to the lease, and neither by itself nor when actded to the land 
covered by the original lease could be included in’ a 6-inile square. 

For 2 years the status of the lease remained unchanged. However, 
when Miller was billed for the fourth’ year’s rental in’ September of 
1954, he replied that rental was. due couly on the 483: oe acres of’ the 

; 398125 —b6——1 ee : ‘ “681. D: No. 8 
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original lease and not on the acreage set out in amendment No. 1, 
saying the amendment was invalid since it placed in the lease acreage 
that could not be included in a 6-mile square. Miller later paid the - 
entire rental under protest and then appealed to the Director to 
correct the alleged errors involved in this lease. From the Acting 
Director’s decision affirming the manager’s action, Miller has taken 
this appeal. ; 
At the time Miller filed his original application, an application for 
lands which could not be included within a 6-mile square could be 
rejected or allowed to stand in the discretion of the Department. Levi 
A. Hughes et al., 61 I. D. 145, 147 (1953).. Even after the pertinent 
oil and gas vomulaon was hued to make mandatory the rejection 
of such applications, pending applications were not affected. (7 d.) 
As Miller points out, the proper precedure would have been to. issue 
him two or more separate leases, each of which covered only such 
tracts as: could be included in a 6-mile square. (/d.; 43 CFR, 1949 ed., 
192.40.) “It is also true that the pertinent regulation stated that : 
“* * * No single lease will be issued embracing lands that.cannot be 
included within asix-mile square area. * * *” (Jd.) 
However, the Department has held that a lease issued in dicrepasd 
of the comparable restriction does not invalidate the lease, nor war- 
rant its cancellation if the rights of other persons are not involved. 
Earl W. Hamilton, 61 I. D. 129 (1953). 
There is no indication in the record that any other person, has rights 
which will be prejudiced by Miller’s lease. Accordingly, in view of 
_ the Department’s policy there is no reason to cancel the lease and it 
will stand. 
_ Therefore, pursuant to the authority delegated to the Solicitor by 
the Secretary of the Interior (sec. 23, Order No. 2509, as revised; 17 
-F. R. 6794), the decision of the Acting Director of the Bureau of 
Land Management i is affirmed. 
Epaconp T. ‘Frrz, 
| Deputy Solicitor. 


: | HAMILTON H, FOX 
A-27258 Decided August. 14. » 1956 
Grazing Leases: Preference Right Applicants. 


OA corporation whos¢ claim toa preference right to a lease under Section 15 

‘of the Taylor Grazing. Act is predicated upon the fact that members of the 
corporation own. or lease lands contiguous to the land applied for is not a 

' preference right claimant unless it can. show that it at feant oceupies such 
contiguous lands. . 


Grazing Leases: ‘Rupottiniivient of and 


« Where land available:for leasing under section 15 of:the Taylor Grazing Act is 
: not Sufficient to enable each preference right applicant to receive sufficient 
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 Jand.to permit the proper use of his contiguous land, an apportionment of the 
available land among the preference right applicants must -be made, os 


APPEAL FROM THE BUREAU OF LAND MANAGEMENT © 


This is an appeal to the Secretary of the Interior by Hamilton H. 
Fox from a decision by the Director of the Bureau. of Land Manage- 
ment which affirmed the action of the District Forester, Medford For- 
est, District, Bureau, of Land Management, in rejecting in part Mr. 
Fox’s application for a grazing lease on certain lands in Ts. 40 and 44 
S.,R4E., W. M., Oregon. 

On February 8, 1954, Mr. Fox applied for a lease on eae 
2,870 acres of lena in the two townships. His application showed 
that he owns 320 acres of land, part of which is in sec. 33, T. 40 S.; 
R. 4 E.,.and the remainder of which is in secs. 3-and 4, T. 41.S., R. 4 EB. 
He stated that he had a lease pending covering 400 additional acres. 
The description .of the lands.to be covered by the pending lease was. 
not given.) On March 11, 1954, Mr. Fox was informed: that’ 1,960 
acres of the land for which he had applied were already under lease 
to the Greenspri ‘ings Cattlemen’s Corporation, that appr oximately_ 60 
‘acres were under lease’ to Clyde Laird, and that 80 acres were under 
lease to’ Melvin McCollum. He -was ‘offered a lease on 769: acres of 
land in sec: 83, T. 40 S., R. 4 E., and sec. 4, T. 41 S., R. 4 E., adjoining 
'. the property which he owus. Mr. Fox appealed to ae Dir eater of the 
Bur eau of Land Management. . 

’ The Director, in his decision of August 10, 1955, from. which the . 
present appeal is taken, found that, as to the lands for which both 
Mr. Fox and the Greensprings Cattlemen’s Corporation had applied, 
the corporation had a preference right to a lease on the lands equal to 
that of Mr. Fox, that the two parties had failed to come to an amicable 
agreement as to a division of the available range between them, and 
that: the division of the lands between the two applicants made by the . 
District Forester was proper. He found no reason to cancel the Laird 
and McCollum leases and affirmed the action of the District Forester 
in rejecting Mr. Fox’s application for a lease. on.the lands. embraced 
in those leases. 

Mi.: Fox’s appeal is limited to that part of the Director’s decision 
which affirmed the rejection of his application 4 for the lands awarded 
to the Greensprings Cattlemen’s Corporation. He denies that the 
corporation has a preference right to a lease equal to his‘and he states 
that even if the corporation does have a preference right to a lease the 

“2Mr. Fox later submitted a copy of a Tense to him of certain land in secs. 8 and 9, ue 
A1S., R.4 BE. That lease.is shown to nave been executed on Mar ch-16, 1954, and apparently 
covers slightly more than 240. ACTeS, 

/..4-DPhe appellant asserts that the pr ‘oper namé of the corporation is the Gian Springs Cattle 
Corporation. ‘The name given in the iat howeh2 is 3 the one Socuaiares used in eee record to 


will bé used here: 
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decision is erroneous because it fails to allow him his preference right. 
to the extent nécessary to permit the proper use of his ‘contiguous 
land He submitted a certificate dated September 19, 1955, from the 
County Assessor for Jackson, County, Oregon, the county in which 
Ts. 40 and 41 S., R. 4 E., are located, stating that the corporation:does 
not appear of reard to be the owner, homesteader, lessee or other 
lawful occupant of any lands in the two townships. eae 

The lands involved in this appeal are in part revested Oregon and 
California Railroad grant lands, usually referred to as O & i vee, 
and in part public domain lands. 

: The O & C lands are subject to lease under the provisions “of section 
a” of the act of August 28, 1937 ne U, 8.-C., 1952 oe sec. 1181 (d)), 
which provides that: ; 

~The Secretary ‘of the Interior is authorized, in his discretion, to lease for 
grazing any ofsaid revested or reconveyed lands which may ‘be so used without 
interfering with the production of:timber or other purposes of this Act as stated: 
in section1: * .* “*°. Provided further, That the Secretary is also authorized 
to formulate rules: and. regulations for the use, protection, improvement,’ and 
rehabilitation of such grazing lands. ~ 


The public domain lands are subject to. lease under the provisions of © 
section 15 of the Taylor Grazing Act, as amended (43 U.S. C., 1952. ed., 

sec, 815m), which provides that: 
- Phe Secretary of thé Interior is further authorized, in his discretion, where’ 
vacant, unappropriated, and unreserved lands: of the public domain are so: situ- 
ated as not to justify their inclusion in any grazing district to be established pur- 
suant to this Act, to lease any such lands for grazing purposes, upon such terms 
and conditions as the Secretary may prescribe: Provided, That preference shall 
be given to owners, homesteaders, lessees, or other lawful occupants of contigu: 
ous lands to the extent necessary to permit proper use of such contiguous 
lands *,* .*, 

For some years prior to 1950, O & C lands, including the O & C iad 
applied for in 1954 by both Mr. Fox and the Greensprings Cattlemen’s 
Corporation, were leased to the Pilot Rock Grazing District, a grazing 
district organized. under the laws of Oregon, under an arrangement 
by which the District apportioned the grazing privileges on the leased 
lands among Oregon and California stockmen owning or leasing 
private property in the area of the leased lands. In 1950, the District 
had a 1-year grazing-lease on 23,135.5 acres of O & C lands. On J uly 
11, 1950, the Department adopted the policy of leasing the inter- 
iningled public domain lands in the area of the O & C lands with the 
O & C lands for grazing purposes. 15 F, R. 4503. Applications for 
grazing leases on.O. & C lands and intermingled public domain lands 
and the issuance of leases covering such lands were made subject to. 
the regulations governing the issuance of grazing leases under section 


a Phe record indicates that Mr. Fox amended his application several times and that he now 
feels that he needs 2,400 acres to satisfy his demand. 
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1b of the Taylor Grazing Act (43 CFR, Part 160). Among the regu- 
lations:governing the issuance of grazing leases under section 15 of the 
Taylor Grazing Act is that contained in 48 CFR. 160.3, which sets 
forth the preference right- provisions of section 15 of the Taylor 
Grazing Act, quoted above. 

For the lease year commencing on J une 15, 1951, the District held 
a lease on the O.& C lands leased by it in the previous years and, in 
addition, on 11,107.38 acres of public domain land, including the public 
domain‘land applied for by Mr. Fox in his application of February 8; 
1954. Friction arose between the Oregon and California stockmen 
over the distribution of grazing privileges by the District and the Dis; 
trict’s lease for the year commencing on June 15, 1952, covering the 
game lands,.stated that it was understood that before that lease expired: 
the California and Oregon stockmen who were established users of 
the range in the leased area and who. owned adjacent and commensu- 
rate property would attempt to agree on an equitable distribution 0 of 
grazing privileges or preference rights in the leased area. 

On November 18, 1952,.the Forester informed the stockmen grazing 
in the area, inglnding Mr. Fox, that from then on grazing privileges 
would be issued by the Bureau and that if the stockmen wished to - 
apply for such privileges they should do so within 10 days. In 
response to this invitation, Mr. Fox and others applied for grazing’ 
privileges. Mr. Fox stated that he had 314 acres of base property, 

and. that-his.range use in the Pilot Rock area over the 5-year period _ 
1947-1952 varied from 20 cattle in 1947 to 29 cattle in 1952. On 
December 15; 1952, the Forester notified the. stockmen, including Mr. 
Fox, that there would be a general meeting on December 30, 1952, 

_ of all those interested in securing grazing privileges in the Pilot Rock 
area. All interested in ‘ébtaining rights to graze in the area were’ 
urged to attend. At the meeting held on December 30, 1952, repre- 
sentatives of the Bureau urged that the stockmen come to an agreement 
as to an equitable distribution of the grazing privileges in the aréa. 
The Bureau representatives pointed out that if the Bureau made an’ 
adjudication it would do so under the regulations embodied in 48 CFR, 
Part 160, but that if the stockmen came to an equitable agreement for a 
division of the range, the Bureau would issue separate leases to the: 
California group and to the Oregon group, if that was what the Bee : 
men wanted. _ 

* On November 28, 1953, the two groups came to an agreement as to a 
division of the area formerly leased to the. District. The agreement: 
recited that the Greensprings Cattlemen’s Corporation had been organ- 
ized. in. September 1953, and thatthe officers and directors of the cor- 
poratiorand all of the individual members were the same as the former 
permittees and officers of the Pilot Rock Grazing District insofar as 
Oregon residents were.concerned and that:the members of the Camp: 
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Creek Cattlemen’s Association: superseded the members and periit- 
tees in the Pilot. Rock Grazing District insofar as the California resi- 
cents were concerned. The agreement further recited that one of the 
purposes of the corporation and the association was to lease for graz- 
ing purposes certain Federal and.private. lands formerly leased. by 
the Pilot Rock Grazing District and that the corporation and ‘the 
association had acquired or were in the process of acquiring most of 
the rights and privileges of the Pilot Rock Grazing District. It was 
mutually agreed that all lands embraced within the Pilot Rock Graz- 
ing District and within the State of Oregon lying north. of a division 
line, designated on an accompanying map as the Greensprings Corpo- 
ration use area, would ‘be utilized by the corporation subject to the 
rules and regulations of the Bureau of Land Management insofar as 
the Federal lands in the area were concerned and that.the lands south 
of the division line, designated-on the accompanying map as the Camp: 
Creek Association use area, would be utilized under the same terms 
and conditions by the association. The agreement was approved by the 
District Forester, apparently on the-assumption that all of the stock- 
men grazing in the area under the District’s lease were represented: 
by the corporation or the association. Mr. Fox seems to be the only 
stockman among the Oregon. residents who had grazed in the area 
under the District’s lease who refused to join the corporation, sss 
- On December 16, 1953, the corporation offered to permit Mr. Fox to 
graze in common with 63 in any lease which it might receive to the ex- 
tent of 86 head of cattle, as a mutual member of the corporation. The 
District Forester reports that this figure was arrived at through the 
voluntary reduction oftheir own use of the range by individual stock- 
men who would graze under the corporation’s lease and that it repre-. 
sented a substantial-increase over the 30 head of cattle for-which.Mr. 
Fox, or his predecessor, the: former owner of the Fox property, had: 
- been licensed under the-District’s lease. Mr. Fox refused: that offer. 
The District Foréster, Inowing of Mr. Fox’s refusal to join with 
the corporation. in its application for a lease, omitted from the’ cor- 
poration’s lease the 769 acres of land adjacent to the Fox property. A 
lease covering 18,579.79 acres of land was, on February 2, 1954, 
awarded to the corporation. Among the stipulations contained in the 
» corporation’s lease are that the corporation shall observe the conditions 
of the agreement of November 23, 1953; that the corporation shall. 
furnish the District Forester-on or before February 1 of each year with 
‘a list of its members who run livéstock on the leased lands, together 
with the number of cattle and the period of use for each such member; 
that the lessee shall limit the number of livestock.on the grazing unit 
(including unfenced private lands). to 1,831 head of cattle; and that 
the lessee shall not permit grazing usage of the leased area-to begin 

earlier than April 1.of each year or to extend beyond October 31. 
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ov ‘stated above, on March 11,1954, Mr. Fox was ee a ee on. 
the land. adjoining his property. “However: because of Mr. Fox’s dis- 
satisfaction with the lease offered to him and-in an effort to have the 
parties reach an amicable solution of the matter, if possible, the Dis- 
trict Forester called a meeting of the stockmen who had joined the 

- corporation and Mr. Fox. .At that meeting, held on May 26, 1954; Mr. 
Fox refused to ‘compromise and the other stockmen refused to agree 
that’ Mr.'Fox could graze in common with the members of the « cor- 
poreon under the corporation’s lease. 

‘In view of the failure of the parties to reach an ramnicanle Sedernant 
of their differences; it becomes necessary to determing, in the ¢ircum- 
stances presented by this case, whether the Director was correct in hold- 
ing that the corporation has a preference right to a lease on the lands 
sought by Mr. Fox equal'to the preference right admittedly enjoyed 
by Mr: Fox as the owner of contiguous land, and, further, whether the 
contiguous land offered to Mr. Fox is sufficient to permit thé proper 
use of his land. 

1 While the Department would not be deposed to question the:a ar- 
rangement which has been worked out by the Bureau andthe corpora- 

_tion under which individual stockmen in the area who are members of 
the corporation are to graze under the blanket lease issued to the cor-. | 

poration where no question of a preference right to a lease arises, thé 
situation changes where a preference right claimant challenges the 
assertion of a preference right by the corporation... Prior to this time; 
there has been no occasion to determine whether the corporation is a | 
preference right claimant within the terms of the Taylor Grazing Act, 
and the regulations of the Department, i. e., whether it is the owner, 

_ homesteader, lessee, or other lawful occupant of contiguous lands. 

- Although the Director found that the corporation or its individual 
members own or control land contiguous to the land sought by Mr. 
Fox and awarded to the corporation, there is nothing in the present 
record to substantiate a finding .that the corporation owns or leases in 
its own name any land contiguous to the land in conflict, or that it, as 
an entity. apart from its individual members, occupies any of the lands 
of its members which are contiguous to the land i in conflict. The cer- 
tificate furnished by the appellant is evidence to the contrary. The 
application submitted by the corporation states merely that “Members 
of the .Greensprings Cattlemen’s Corporation. have commensurate 
property adjacent:to or near the lands applied for.” While the record 
seems to indicate that members of the. corporation own or lease over. 
15,000 acres.of land in the vicinity of the lands awarded to the cor-. 
poration, most of this privately owned or: controlled land seems to be 
located at some distance from the area sought by Mr. Fox and not to be. 
contiguous. to that. area. Furthermore, although the agreement. en- 
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‘tered into on November 23, 1953, recited that the corporation was in 
the process-of acquiring rights and privileges in the area, nothing in the 
présent record indicates the extent to which such rights and privileges 
may have been ei sh or. what those pos and privileges may: 
be. 

The fact that sievibers of the corporation may own or lease. land 
contiguous to the land sought by Mr. Fox is not sufficient to vest con- 
trol over those lands in the corporation. Nothing in the record shows 
that the corporation leases. the lands from its members or that it. oc- 
cupies its members’ lands in any way.. While it may be true that.the 
members of the corporation have voluntarily surrendered their rights 
to obtain individual leases on available lands contiguous to their owned 
or leased property in order that a blanket lease may be issued to the 
corporation covering the entire area, that fact, without more, does not 
satisfy the requirements of the statute that in order to obtain a, pref- 
erence right lease one must be, at least, a lawful occupant of contiguous 
land. A corporation is a legal entity separate and apart from its in- 
dividual members. Acts of the latter are not acts of the corporation 
unless the members of the corporation are authorized to and act on 
behalf of the corporation. 

-Uniless the corporation can show that it actually owns or leases land 
contiguous to the land sought by Mr. Fox or that it, as distinguished 
from its members, actually occupies such contigtons lands, the cor- 
poration may not be considered a preference right applicant for fhe 

lands sought by Mr. Fox. 

The corporation should be given an. Sp pereuny to supplément the 
record in these respects. 

- However, everi if the corporation cannot meet the requirements of 
the statute as a preference right claimant, it does not necessarily 
follow that’ Mi. Fox would be entitled to a lease on all of the lands 
for which he applied. 
~ While it is impossible to determiria from the ‘present. record ae 
they are, there obviously are individual stockmen who own or lease 
lands contiguous to the lands applied for by Mr. Fox and who have 
joined the corporation. Such stockmen would, of course, in.the ab- 
sence of the corporation’s claim, be preference right claimants for the 
land sought by Mr. Fox and their claims to available lands would be . 
equal to those of Mr. Fox to the extent necessary to permit the proper 
use of their lands. - If the corporation’s lease is to be canceled as to the 
lands in conflict on the ground that Mr. Fox is and the corporation is. 
not a. preference right claimant for a lease, those individual stockmen 
who expected to share i in the benefits of the corporation’s lease and 
whose interests would be adversely affected by the elimination from. 
the corporation’s lease of the lands sought by Mr. Fox, must be given 
an opportunity to apply for individual leases on the lands for which’ 
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. Mr. Fox applied and consideration must be given to here ais for the 
available land in order that they may properly use the land now 
owned or leased by them. 


With respect to Mr. Fox’s contention ‘that the descr appealed 


. from ‘is erroneous because it failed to award him sufficient land to 
: permit the proper use of his contiguous land, it should be pointed out 
_that in determining. what amount of land is necessary to permit the 
_ proper use of an applicant’s property, consideration must also be given 
‘to the amount of land available for leasing and the preference right 
-claims of others who own, lease, or occupy land contiguous to the 


available land. In other words, when only a limited amount of land 


. is available for leasing, it is sometimes impossible to satisfy completely 
- the demands of all preference right claimants and distribution of the 


é 


available land must be made by taking into account the needs of all 
preference right claimants. Where-the needs of all preference right 


_claimants on an equal footing cannot be met, there must be an appor- 


tionment of the lands among the conflicting applicants according to 


-those needs. In this case, it may be that other preference right claim- 
‘ants have better productivity of forage from their base property than 
_Mr. Fox has, in which event they would be able to suport more live- . 


stock and their need for additional land mould be greater than is that 
of Mr. Fox. 

Mr. Fox contends that the Director erred in determining the extent 
of Mr. Fox’s need for land to permit the proper use of his land on the 
basis of the past use of that land. While the Director did recite that 
operations from the Fox -property during the past had not involved . 
the use of the Federal range for more than 29 head of cattle in any one 
year, it cannot be said that the Director predicated his decision on the 
factor of past use alone. The Director correctly pointed out that what 
constitutes “proper use” is not dependent on the wishes of an applicant 


“or on his plans to enlarge his operations but is a. question for deter- 
“mnination by the Bureau on the basis, among other factors,.of good 
Tange management as limited by the amount of range available for 
distribution to the applicant and others with equal preference rights. 


The Director found that the land offeréd to Mr. Fox is sufficient 
to:support 35 head of:cattle during the grazing season and:he found 


; “it to be sufficient to permit the proper use of Mz: F6x’s land. Mr. Fox 
has-presented nothing,to refute this finding. However, since the Di- 


rector’s finding was based on the assumption that Mr. Fox stood on 
an equal footing with the corporation as a preference right-claimant 
and since the corporation has not as yet proved its claim as a pref- 


erence right. applicant, that finding may or may not be correct. 


In the absence of a satisfactory showing that the corporation. isa 


pre eference right claimant or a showing. as to the extent to. which the 
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Jands in conflict. may be. needed by individuals who may file applica- 
‘tions for the lands if the corporation cannot satisfy the requirements 
‘of the stattite’as a preference right. élaimant, no determination willbe 
-made at this time as to nether the land awarded to: Mr. Fox 1 is suffi- 
cient to meet his needs. 
~ Therefore, the case will be remanded to the Bureau of and Mazi- 
“agement with instructions to grant to the Greensprings Cattlemen’s 
‘Corporation an opportunity to show whether it meets the requirements 
‘of a preference right claimant. : In the event the corporation is unable 
‘to make a satisfactory showing in this respect,the Bureau should call 
upon those individual-stockmen who own or lease land contiguous to 
‘the land sought by Mr. Fox and-who now graze under the corpora- 
tion’s lease to present individual applications for the lands on which 
‘they customarily graze. ‘Phose: applications should be adjudicated in 
‘connection with Mr. Fox’s application and in accordance with the 
“principles above set forth. In the event individual leases are granted 
“covering any of the lands now under lease to the corporation, the 
“-corporation’s lease, to that extent, should be canceled. 
‘Therefore, pursuant to the authority delegated to the Solicitor ie 
the Secretary of the Interior (sec. 23, Order No. 2509, as revised; 17 
FR, 6794), the case is remanded to the Bureau of Land’ Management 
“for further action consistent. with this decision. 


_Epmunp T. ‘Faw, 
Deputy Solicitor. 


JAMES A. NEAL 
GUY B. AND WILDA J. SEIBERT 


- A-27309 Decided August 15, 1956 
Public Sales: Award of Lands 


Where a single subdivision of publie land. is offered for public sale on the 
_ Government’s own motion, and two or more adjoining land owners assert 
preference rights to purchase the land offered; an award should be made 
.after.a determination of each party’s relative need for the land, considering 
such factors as historic use, land pattern, etc., and the award should not be 

’ made simply to the first person asserting his preference right to purchase, 


Public Sales: Award of Lands 
Where two or more preference right claimants assert a preference right to 
purchase a single subdivision of public land offered for public. sale, and the 
record does not contain sufficient evidence concerning the relative needs of 
the parties for the land offered, the case will be remanded to the Bureau of 
Land Management for further consideration and a field examination, if 
. hecessary. ; 


APPEAL FROM THE BUREAU OF LAND MANAGEMENT- 
James A. Neal has appealed to the Secretary of the Interior from 
a decision of the Acting Director, Bureau of Land Management, dated 
November 8, 1955, which affirmed the decision of the Eastern States 
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Office, dated December 18, 1954, disthissing his protest’ against the 
award:to Guy B. and Wilda J. Seibert of an isolated 40-acre tract of 
land: that had been offered into public sale on--Government. motion, . 
pursuant to section 2455 of the Revised cans as amended (48 
U. S.C, 1952 ed., sec. 1171). 
sale on June 1, 1954. ‘On June 14, 1954, the highest bidders’ for the 
offered lands were declared, and the sale was suspended for a period 
of 30 days to permit the owners of adjoining lands to assert preference 
rights to purchase, as provided by section 2455-of the Revised Statutes, 
supra. Guy B: and Wilda J. Seibert were declared the highest bidders 
for the land involved in this appeal (tract 12 of the public sale, which 
comprises ‘the NE1,NE\, sec. 18; 'T. 18 N., R. 24 W., 5th P. M:, 
Arkansas). Within the 30-day preference right period James A. Neal 
submitted a. preference right claim and met the high bid of the 
Seiberts. By a decision dated July 26, 1954, the tract. was awarded 
to James Neal, subject to his submission of satisfactory proof of 
ownership of adjoining land. The required proof was submitted 
within the allowed time, but the Seiberts protested the award on the 
grounds that they had asserted a prior preference right. 

By a decision dated November 12, 1954, ‘the award to Neal was 
vacated, it being stated that an examination of the record showed that. 
the Seiber ts had asserted ownership of adjoining land in a form state- 
ment: dated June 11, 1954. The Seiberts were therefore allowed 10 
days in which to subuiit proof of their ownership of adjoining land 
and they submitted such proof. Neal protested this decision but-his 
protest was dismissed by the Eastern States Office i in a decision dated 
December 18, 1954, which awarded the land to the Seiberts for the 
‘reason that they were the first ones to assert a preference’ right. to 
purchase the land. From the decision of the Acting Director of the 
Bureau of Land Management affirming the dismissal of his protest, 
Neal has appealed to the Secretary. 
_ The Acting Director based his decision dismissing the protest and 
vacating the award to the appellant on the ground that where a single 
subdivision of public land is offered at public sale on the Government’s 
own motion, and two or more preference rights are asserted for the 
tract, an award should be made to the first person asserting his prefer- 
ence right. In this case it appears from the record that a preference 
right was asserted by the Seiberts on the day of the sale, whereas the 
appellant did not assert a preference right to purchase. until July 2, 
‘1954. For this reason the Bureau held that as they were the: persons 
first. asserting a preference right to purchase the tract, an award 
should be made to the Seiberts. 

‘The governing statute and the Department’s regulations (43 CFR, 
Part 250), are silent insofar-as the declaration of purchasers of lands 
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offered at public sale where the sale is held on the Government’s own 
‘motion is concerned: Nor does there appear to be any departmental 
decision on this point. - The. Acting Director cited no cases. in support 
of his position. The Eastern States Office cited in its decision of 
December 18, 1954, only the case of Alzada C. Carlisle et al., A-25671 
-(Novermber i, 1949). The Carhisle decision does contain A general 
statement that where only one legal subdivision is offered at public 
sale and two or more ‘preference right claims are asserted for the land, 
the land will ordinar: ily be awarded to the applicant first asserting his 
preference right, However, that case did not involve a public sale held 
on the Government’s own motion but a sale held on the ‘basis of ‘an 
application by one. of the preference right claimants. : 

* In instances where a sale is held pursuant to an application to have 
-public: lands ordered into. market, the pertinent regulation provides 
Ahat where only one subdivision 1 is offered for sale and it. adjoins the 
dands of two or more preference right claimants, the. land will be 
‘awarded to the applicant for the ie absent equitable consider ations 
requiring otherwise. 43 CFR 250-11 (b) (3). In such cases the ap- 
plicant | for the sale stands in a favored position because of his interest 
_ in the land as evidenced by his filing application for it. However, 
wwhere the land is offered for sale on the Government's own motion, 
there is no proper basis for holding that the first person asserting a 
valid preference right should be favored solely because of his pr iority 
of assertion. All preference right claimants should be regarded as 
standing on an equal footing with one another, and no one of them in 
any kind of a favored position. In such a situation determination 
should be made as to the relative need for the land offered of all of the 
‘owners of adjoining lands who assert their preference right. to pur- 
chase. In order to reach such a determination the Bureau ‘should. con- 
sider individually the needs of the preference right claimanits and 
not merely award the tract to the first claimant in point: of time. ‘Gon- 
sideration should be given to the factors of desirable land use, land 
pattern, historical use, and other factors which will provide for the 
proper utilization of the land offered for sale. 
- Properly, only i in a casé where all the factors of land use, land pat- 
tern, historical use, and other factors in regard to proper utilization 
of the land are equal so that no one preference right claimant has a - 
greater need for the lands offered, should the land be awarded to the 
first adjoining landowner asserting a preference right. ne 

“Therefore, I believe that the tract involved should not have been 
awarded to the Seibeits purély on the basis of the fact that they as- 
ser ted a preference right first. . 

“The record shows that Jamés Neal is the owner of the NWi4NEY, 
and the SE1,NE1, sec. 18, T. 18 N:, R. 24 W., which adjoin tract No. 

‘12 on the west and. south, respectively. Neal has stated that he.needs 
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tract 12 to square up his privately owned lands and to give him pas- 
sageway to and from his two 40-acre tracts which only corner each 
other. The Seiberts own land adjoining tract No. 12 on the north 
only, and their only statement in the record regarding their need for 
the land is that “We want the land to develop into pasture land.” © 
However, the record does not show that any field examination of the 
land has ever been made, or any consideration given to the respective 
needs of the parties fer the land, so that the record does not contain 
sufficient evidence on this point upon which the Department could base. 
an award to either party. ‘In fact, both parties now assert, or. ‘indigate : 
that the other party has sold his adjoining land or moved away. 

Therefore, the case is remanded to the Bureau of Land Management 
for consideration of the relative needs of Neal and the Seiberts for 
the lazid involved and, if necessary, for a field examination. if, after: 
further. consideration, it is determined. that equitable factors favor 
neither party, the tract may be awarded to the Seiberts. as the persons 
first; asserting a preference right to purchase the tract. On the other 
hand, if it should appear that the appellant’s contention j is valid and. - 
that he needs the Jand to block up his adjoining land and as a passage-. 
way between his two.tracts: of adjoining land, and there areno coun, 
terbalancing factors in favor of the Seiberts, an award should he made 
to the. “appellant, Pes 











Fup rc AaNpaHL, | 
Assistant Secretary. 


a2 | M. F, SULLIVAN ET AL, 
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Grazing Permits and Licenses: Adjudication 


. Wihere;, after hearing.on: the denial of a gr aaing permittee's application for. 
use of a specific portion of the Federal range, the examiner found that the’ 
permittee’s livestock used the area in question during the priority period, an: 
‘apparent conclusion in the decision on appeal from the examiner’s decision’ ; 

' will be set aside where it is inconsistent with the examiner's. finding ré-! 
oe garding use of -the area in dispute during the priority period, where sub-. 
; stantial evidence upon which such conclusion is based is not. set forth, and 
a where such conclusion might later prejudice the interests of the permittee, 





Administrative Procedure Act: ‘Hearings 


_ Failure of the range Manager to state, in the: ‘notice of adverse- ‘action upon 
BD, application, all. of the reasons upon. which the action is based is ‘contrary 
‘to departmental regulation, and, in hearings: cases, may violate, the pro-, 
“vision in the Administrative Procedure Act which requires that persons’ 
--¥ entitled’ to” notice of. an agency hearing shall be “timely informed: of: “the! 
c-matters of faet and law asserted; but: the defect is not a basis: for’ modi-’ 

fying the onteouls of a proceeding which is now moot. | ; 
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Grazing Permits and. Licenses: . Apportionment of Federal Range 


oat grazing permittee who appeals from a denial of an application for allotment : 
| of a'specific area of the Federal range should show, in addition to the fact 
: z that he used the area during the priority period, that he has not been allotted 
a grazing privileges to which he is entitled or that exclusion from a specific 
“area-ig detrimental to hig livestock operation. 


APPEAL FROM THE BUREAU GF LAND MANAGEMENT 


‘-M. F. Sullivan has appealed to the Secretary of the Interior from 
a decision of February 10, 1956, by the Director of the Bureau of Land 
Management: which- aemed ai hearing examiner’s decision rejecting. 
Mr. Sullivan’s applications for grazing privileges to the extent that 
the applicant requested that his allotment include grazing privileges 
at the head of Deep Creek, an area within the Medicine Lodge Unit, 
Idaho Grazing District No. 8 (48 U. S. C., 1952 ed., sec. 815b). 
“In decisions of March 7, 1952, and March 18, 1958, by the district 
range manager, Mr. Sullivan’s applications of January 12, 1952, and 
January 15,1953, were rejected insofar as the applications requested 
that the appellant’s grazing allotment include the head-of Deep 
Creek. Both of the decisions restricted the appellant’s use of the 
range to the Crooked Creek-Warm Creek-Lidy Hot Springs ‘areas 
‘and rejected the applications for range use at the head of Deep Creek 
for the reason that during the priority period, Mr. Sullivan did not es- 
tablish: ‘dependency: ‘by-use in the Deep Creek area from his base pro- 
. perties:- Mr. Sullivan appealed therefrom and on February 8, 1955, a 
hearing was held on the opp) Boron a mn eseneS officer at Idaho 0 Falls 
Idaho. 

The appellant has hess engaged | in the livestock business since 1904 
near Dubois, Idaho, and-has used the public domain in connection. 
with his livestock operations. continuously since that time. In No- 
vember 1936, Idaho Grazing District” No. 3 was established and the 
appellant’s use of the Federal range in the Medicine Lodge Unit from’ 
1937 until the present time has been under permits and licenses issued 
in accordance with the Taylor Grazing Act.. The Medicine Lodge 
Unit of Idaho Grazing District No. 8 includes, among others, the Lidy 
Hot Springs, Warm Springs Creek, Deep Creek, Blue ‘Creek, and 

Crooked Creek areas which, for many years after the enactment of 
the Taylor Grazing Act, were used in common without any particular 
area of use being assigned to individual licensees and permittees. For 
example, licenses issued to the appellant from 1937 through 1944 éither 
contained no specific statement as'to area, of use or else stated that the 
appellant’ s livestock were to graze in Medicine Lodge Unit “In com- 
mon onthe same accessible available vacant. Federal range which was 
used in livestock: operations in. connection with the | property. you 


1 Page numbers hereafter aren in this decision refer to the ‘Sanverive of the hearing. 
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Now control for any three or any two consecutive. years - between 
1929 and 1934.” A 10-year permit-was issued effective July 1, 1948, 
to the appellant which authorized grazing privileges in “Crooked 
Creek- Warm Creek & Liday Hot Springs areas of Medicine Lodge 
Division.” This permit was canceled for correction February 12, 
1947, and effective. July 1, 1947, a 6-year permit was issued to the 
appellant authorizing use in the Medicine Lodge Unit in common, a 
use, identical with that authorized by the earlier licenses. This per- 
mit in turn.was superseded by a permit effective July 1, 1950, to June 
30, 1958, which authorized grazing privileges in the “Crooked Creek- 
Warm, Creek, Liddy Hot Springs areas.” The appellant contends 
that during the priority years, for many years previous to that time, 
and apparently until the time of this proceeding, his livestock grazed 
in the Deep Creek area which, he asserts, is really a part of the Warm 
Springs Creek area. 
Information.i in the appellant’s official grazing file indicstes that the. 
range ‘in the area north of Lidy Hot Springs in the Medicine Lodge: 
Unit, including the Deep Creek, Blue Creek, Warm Creek, and. 
Grooked Creek areas, was used in common. for many years: after the-. 
enactment of the Taylor Grazing Act; that there was dissatisfaction, 
by, and conflict between, the cattle and sheep owners as to use. of this. 
range; that, in 1947, there had not been a clear understanding on: 

range use or range lines} and that all licenses ‘were written on a com-: 
“ mon use basis? There is some indication that between 1948 and 1950. 
attempts were made to reach agreement about apportioning the range: 
among individual users but the record does not show what the out-. 
come, of these.atteémpts may have been. It is clear, however, that from: 
1937. until approximately 1949, the area north of Lidy Hot. Springs,. 
including the Deep Creck area here in dispute, was used in common, 
and the fact that the appellant’s permits and licenses did not specify. 
use in the Deep Creek area by name is not a basis for assuming that. 
use in that area was not authorized under the permits -and licenses: 
In this connection, it may be noted that the appellant’s assertion on 
appeal that he never was excluded from the Deep Creek area until. 
19521 is consistent with the information in the official file. - 

At the hearing on the rejection of Mr. Sullivan’ S application to use. 
the head of Deep Creek, the appellant was represented by counsel, 
and five witnesses testified j in behalf of the appellant. Vernon Ball 
and W. C. Olsen were recognized as intervenors. .They -were repre- 
sented by counsel and three witnesses testified for them. - The district 
range manager and the assistant cemicy range manager testified for 
the Bureau. 

- 8 See ‘district grazier’s “memoranda of WebPnary 13, 1947, and March 25, 1947; letter Ect 


January 8,:1947,:from district grazier to appellant.- 
The appéllant’s file was put into evidence at the hearing by. the Pareia: (p. 9). 
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The Bureau contended at the hearing that, regardless of the outcome 
of the priority issue, the decision to exclude the appellant from use of 
the Federal range at the head of Deep Creek was a discretionary matter: 
and that the decision was based upon the desire to mairitain good 

range management (pp. 2-4). The issues, as formulated by the hear-- 
ings officer, were (7) whether the appellant utilized the’ Deep Creek: 
area of the Federal range in his livestock operations during the priority 
period, and (2) whether the exclusion of the appellant from the Deep’ 
Creek area is necessary or desirable in the interests of good range’ 
management (p.4). Counsel for the.appellant objected to the inclu- - 
sion of the second issue because the appellant had not been notified that’ ” 
the rejection of his application to use the head of Deep Creek was based 
upon anything other than lack of priority (pp. 8-4). 

“With respect to the question ‘whether Mr. Sullivan utilized the’ 
Deep ‘Creek area in his livestock operation during the priority period, 
the testimony of the appellant and of four of his witnesses was that the‘ 
appellant’s horses had grazed in the Deep Creek area during the prior- 
ity years (pp. 36-39, 55-57, 59-60, 64, 69). The Bureau did not rely 
on evidence which directly. contradicted this testimony of the appel- 
lant and ‘his witnesses (the assistant district range manager stated 
(p. 82) “I don’t think we are trying to deny that back during the 
prior ity years some of Sullivan’s horses did graze on the east side ‘and 
in ‘the drainage of Deep Creek”). However, the Bureau submitted’ 
te evidence the appellant’s official case file and referred to’ Mr: Sulli- 


oodine the-area of Federal range ee "used by the applicant's 
livestock. The district range manager pointed out that neither the 
application nor. the affidavit included the head of Deep Creek (pp.. 
10= 11). “Mr. Sullivan explained his failure to include the Deep Creek’ 
area in his original application was a result of miscalculation of dis- 
tances (p. 41). ‘The appellant testified fur ther, and asserts on appeal, 
that the reference in the affidavit to the natural drainage area of Warm 
Springs Creek included the head of Deep Creek and was always under- 
_ stood to include the Deep Creek area (p.41). There was ‘independent 
testimony at the hearing tending to support this assertion (pp. 58, 60, 
64, 69; 73, 74). It is also noted that the legal description in the appel: 
lant’s ‘affidavit: of April 5,'1938, of the Federal range used for the past 
20 year's seems to inchide at least a part of the Deep Creek area as shown 
on.a.map ofthe Medicine Lodge area which was put i in evidence ¢ as the 
Bureau’s exhibit No. 1 (p. 8). 

: Phree witnesses for the intervenors testified that there was a differ- 
ence between the Deep Creek and Warm Springs-Crooked Creek areas, 
and.also that cattle of the appellant did not run in the Deep Creek area 
between 1987 and 1950. This testimony. did Dot contradict the testi-: 
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mony for the appellant about use of the Deep Creek area by the ap-' 
pellant’s horses during the priority period, but, did conflict with the 
appellant’s assertion that his livestock has continuously used the Deep. 
Creek area. (The appellant apparently sold most of his horses in 1938 
and his assertions as to use of the Deep Oreck area after 1938 would 
refer to use by cattle.) 

: For:private property to have priority, it must have been used as base 
in connéctionwith the-Federal:range for 2 consecutive. years or:for 
any 3 years of the priority period. Both the hearing examiner’s and 
the Director’s decisions raised a question as to whether priority was, 
- established by the appellant’s horse operation. 

‘ Mr. Sullivan testified at the hearing that during the priority period, 
he didn’t round up his horses completely, that he rounded up only the 
mares and colts and the others were on the range during the entire: 
year because he wasn’t selling them (pp. 48, 49). The appellant’s son 
testified; in effect, that his father probably raised about 250 to 800 tons 
of hay in 1929; that about 100 tons of hay and some straw were fed on’ 
the:base: lands to livestock, including horses, during each. of the prior-’ 
ity years; that the amount fed to livestock onthe hase lands’ probably 
increased after 1929 ; that there were 75 or 80 head of horses, yearlings, 
colts and:a few gelding which were fed on the home ranch during the’ 

“winter months of the priority years (pp. 72,78, 75,76). In addition 
to the testimony: at the hearing on this question, the appellant’s file 
contains:a report of board action dated May 10, 1938, which states that 
Mr. Sullivan’s horses were off the range on private feed for an: average: 
of about Qi months. The report was. made after a question had been 

- raiséd'about the qualification of Mr: ‘Sullivan’s base because of evidence 

that some of his horses had been on the range on a year-long basis dur- 
ing some years of the priority period. _ In this connection, the appel- 
lantis: plication dated December 14, 1936, states that livestock, in- 

ng horses: ‘which customarily used the public domain, crazed on 

‘al'range.between April 1 and January. 1 and that the ap- 
pellant usually fed 150. tons of hay to this livestock. A letter ‘of 
December 27, 1944, from the appellant to the district: grazier also states 
that Mr. Sullivan fed his mares and colts in: winter: ° 

The Department, has held that privately owned forage land which 
was used during the priority period for the care of bucks, and hospital 
stock of an-established operation which required the: substantial use of 
the: public range in connection with such private land is proper Ly 
regarded.as land dependent by use. Del H. Adams, A-25796 (May 1, 
1950); Asthere is‘no evidence in this record that Mr. Sullivan’s mares . 
colts, yearlings, and some geldings were not cared for and féd on the 
base property during the winter months, the record supports a find-' 
ing that the base land may. be regarded as having some dependency. by 
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use or priority by reason of the horse operation. No finding has, been 
made, however, as to the extent of the dependency by use, that is, there 
has been no.adjudication in this.proceeding of the grazing privileges 
to which the appellant may. be entitled as a result of the horse 
operation. : 

After raising a question sists priority <n use Was established by 
the appellant. through his horse operation but not answering. that. ques- 
tion, the examiner ’s decision stated : . 


_ But, assuming that a priority by use. was established by appellant’s horses, ‘the 
area of that use was in the Deep Creek portion of the Federal range as well as the 


_ Crooked Creek-Warm Creek area. 


That is, the examiner found that the appellant’s —_ ses mee orazed i in 
the Deep Creek area during the priority years, but raised a question’ 
as-to whether priority was established through that operation. . The 
Director’s decisicn states that it would appear that the appellant has. 
failed to establish such customary use in the Deep Creek area as to 
amount -to.a substantial dependency thereon. This statement is: not: 
consistent with the hearing examiner’s ruling about customary use. 
in the Deep Creek area. The statement in the Director’s: decision’ 
‘which, in effect, denied dependency of use of the appellant’s.base on 
the Deep Creek area was based on (/) conflicting evidence before the: 
examiner relative to priority and (2) the area of customary “use” 
described in the appellant’s application of December 14, 1936.: - 
-.In view of the testimony and evidence at the hearing, none of settle 
expressly. denied, and the great preponderance of which tended. to. 
establish use by the appellant’s horses of the Deep Creek area during 
the priority years, the appellant’s failure to include the area. in. the 
application of December 14, 1936, cannot be regarded as outweighing 
the effect of all'of the rest of the evidence on this matter at the hearing. 
The only confiict in evidence at the hearing regarding priority arose 
because the appellant stated that his horses were on the range year- 
long during the priority period. However, the appellant qualified this 
statement to say that he fed colts and mares.during the winter; his son 
testified that colts, mares, yearlings, and some gelding were fed:.in 
the winter; and the official case. file shows that the horses: were, fed 
(présuniably: from'the base lands) on an average of 214 tnonthis a year. 
As has already been stated, the preponderance of evidence on this mat- 
ter supports a finding that the appellant’s base has priority by reason 
of use of the Federal range and the base lands in connection with the 
appellant’s horse operation, although the extent of the priority: was not 
adjudicated in this proceeding. : “It is possible that the reference in the 
Director’s decision to a conflict of evidence relative to priority: may 
concern matters of record ‘apart from the question of whether ‘the 


3 In reeent xente, Mr. Sullivan has been anthocived to graze iivesthek: to the extent of 1,000 
AUM’ 8. 
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appellant’s horses were actually on the range year-long during the 
entire priority period. However, if the Director’s decision reached a 
conclusion about priority by reason of evidence other than the matters 
referred to, such evidence should have been set forth in support of the 
statement about priority. - Although the. Director’s decision goes on 
to state that no question will be raised about class 1 priority of the base; 
another statement near the end of the decision again suggests lack of 
priority of the appellant’s base on the Deep Creek area. 

As the record stands, grazing licenses and permits have been issued 
to the appellant since 1937 and it was not the propriety of the issuance 
of these permits which was brought into question at the hearing, but 
rather the principal question raised concerned the portion of the range 
which was customarily used by:the appellant’s livestock. In view of 
the hearing examiner’s ruling as to customary area of use and of the 
evidence: upon which it was hackd as well as the record evidence al- 
ready mentioned, the statement -in the Director’s decision thatthe 
appellant failed to establish such customary use in the Deep Creek 
area as to amount to substantial dependency is unsupported by sub- 
stantial evidence (see frank Halls, A. J. Redd, 62 I. D.344, 363 
(1955) ): Although it is possible that the statement.might be found - 
to be correct in a proceeding involving an adjudication aE the extent 
of grazing privileges to. which the appellant is entitled, it cannot be 
sustained on the basis of the findings of fact. or sonelanions of, law 
reached as a result of the hearing in this proceeding or on the basis 
of any other evidence referred to in the Director’s decision. Accord- _ 
ingly, in order to avoid the possibility that the appellant might be: 
. prejudiced thereby, and to eliminate uncertainty, the statement in the 
Director’s decision as to the lack of substantial dependency by use of 
‘thé ‘appellant’s base on the-Deep Creek area will be set aside. The: 
only conclusion on the issue of priority of the appellant’s base which 
resulted from this Prverourne is the third conclusion of law stated in: 
the hearing examiner’s decision of February 18, 1955, as foliows: 

Appellant is entitled to obtain forage from the Federal range in an amount 
_ necessary to: satisfy. his class. 1 demand in.an:area of use designated by the Bu-. 
reau-which is accessible from his property. 

, With respect tothe ‘second ‘issue raised. at the hearing, whether the ; 
- appellant was properly excluded from grazing in the Deep Créek area 
as a matter of proper range management, the hearing examiner and 

_ the Director held that the appellant is not entitled to any specific: area 
of the Federal range solely by reason of having utilized the area dur- 

ing the priority period. This conclusion was based upon decisions’ 
holding that: there is no right; as a matter of law, to demand that a 
Tieaneee or permit shall coifer grazing privileges in any particular part 
of the grazing district. ational Livestock. Co: and. Zack Cox, 

ae (J uly 7,1988). Itis contended on appeal t that the Director’ S 
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decision should be reversed on the ground that there is no suflicient 
showing that the exclusion of appellant from the Deep Creek area is: 
dictated by the requirements of good range management. Several: 
procedural matters require consideration before determining the mer- 
its of this assertion. a 

The issue at the hearing regarding proper range management. was: 
- formulated by the examiner.at the request. of counsel for the Bureau. 
Counsel for the’ appellant objected to consideration of the issue because: 
- the notices: rejecting: Mr. Sullivan’s applications for grazing privileges 
at the head of Deep Creek referred only to the question of priority of 
the appellant’s base. 43 CFR 161.9 (b), which governs hearings on: 
protests by applicants, reconsideration by the advisory boards, and: 
service of notice to applicants, provided in pertinent part at uns vine 
when the hearing in this case was held: : 

* e * Jf the recommendation [upon an applicant’s protest] is to any ex- 
tent adverse, and the range manager approves, a notice giving the reason o1 


reasons therefor will be served on the applicant either personally *  * * or 
by registered letter * * *. Such notices will constitute the range manager’s: 


final decisions for purposes of appeal. 

» The Diredtor 6ld: that, the exarniner was acting suchas the. provi- 
sions of the range code when he formulated the second issue at the 
hearing: and referred to 43 CFR 161.9 (f£), regarding the Sone of 
hearings before an examiner, which provided : a ee 





‘The appellant; the range manager, and recognized interveners will stipulate 
as far as possible all material facts and the issue or issues involved. The ex- 
aminer. will state any. other issues on which he may wish.to have evidence 
. presented ” 3 : : 

The latter’ eee provision did not justify disregard he the Bireat 

of the requirement that the range manager should state in a notice 
of-adverse action the reason or reasons therefor. and that such notice 

would constitute the range manager’s final decision for purposes: of: 
appeal. The: regulatory requirement regarding notice of decisions 
and‘statement.of reasons for the decision was in accordance with sec- 
tion. 5. (a), of the Administrative Procedure Act (5 U.S. C., 1952 ed., 
sec. 1004) which is applicable to this proceeding and which sprovides: 
Persons entitled to notice.of an agency hearing shall be timely informed of 

* * * the matters of fact and law asserted. .In instances ii which private 
~ persons are the moving parties, other parties to the-pr oceeding: shall give prompt 

notice of issues controverted in fact orlaw * * * a 2 

One of the ‘purposes of the. statutory and regulatory provisions re= 
garding notice.of issues-is to give parties an opportunity to present: 
evidence at the hearing on the relevant matters which affect the de- 
termination of rights and privileges. It. is true that the examiner 





4 Notice of hearing i is cacare which defines and limits the area of i inquiry, and inforiig “ 
tion:“as to evidence: to be’adduced. has also ‘been supplied. (Universal ‘Service Gorp., Ine. 
(5 Pike & Fischer, Admin. L. 2d 187 (8. E. ae 1955). g J bogs ae Seek 
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stated at the hearing that the appellant’s counsel would: have an ‘oppor- 
-tunity to present additional evidence on the: ‘question. if he wished to 
do so, by a continuation of the hearing if necessary (pp. 4, 89), and 
that counsel for the appellant. indicated. that he.did not wish to submit 
-any further. evidence on the issue (p. 89). . Nonetheless the Bureau’s 
disregard of the notice provisions of 43 CFR 161.9.(b) and of’ section 
‘5. (a) of the Administrative Procedure Act in failing to give Peeve 
notice of the issues in this case cannot be condoned. 

The. question then is what-effect this procedural error ould nave 
upon the disposition of this case. It. is necessary to. consider first 
just what the examiner and the Director held with respect to the im- 
properly raised issue. The examiner declared that the real question 
was whether the obligation in the Warm Creek area, where: the appel- 
lant was permittéd to graze, on the basis of available forage is greater 
or less than the obligation in the Deep Creek area, from. which. the 
appellant was excluded. The examiner stated that neither the Bureau — 
nor the appellant had presented any evidence of probative value on 
this question and concluded that “It cannot, therefore, be deter mined 
_ upon this record whether good range management- necessitates ‘ap- 
-pellant’s use of or exclusion. from the Deep Creek area.””, 

However, having said this, the examiner continued to say that. the 
-burden of showing qualification for range use -is upon one seeking 
beriefits under the Taylor Grazing Act; that to discharge this burden 
the appellant would; in addition to establishing the use of. the Deep 
Creek area during the priority period, be required to show that the 
forage in the area assigned for his use was inadequate. to. completely 
satisfy his recognized demand and that the area to which he seeks to 
-extend his use contains forage which is not obligated to the use of 
other licensees; and that the appellant had not done this. Ther efore, 
the- examiner dismissed the appeal. However, he said the dismissal 
- would not preclude possible future adjustments as to area of use when 
the results of a range survey, which the Bureau. was pugs become 
available. 

As stated above, the Dir ector held that the second i issue. epuld. prop- 
erly be raised under 43 CFR 161.9 (f). He also said that the designa- 
tion.of-areas of use is an administrative function clearly within the 
Scope of the Bureau’s authority ; that ino allegation-had -been:iiade or 
convincing evidence adduced by the appellant to. show that there is 
‘inadequate forage on his allotment to meet his deniand ; that, however, 
the appellant would not be excluded from the Deep Cr eek area if his 
adniission is consistent with good range management practices and is 
without detriment to existing allottees in the area. The Director 
therefore affirmed the examiner’s decision but. directed. the range 
manager to complete the range survey and to make such ea jusiaenis 
in range use, including area of use, as the survey-may warrant. 
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It is Spnanent that both the examiner and the Director placed upon. 
‘the appellant the burden of showing that his exclusion from the Deep 
Creek area was not required by principles of proper range manage- 
ment. ‘ If the appellant’s applications had been rejected by the range 
manager on the ground that proper range management required his 
‘exclusion from Deep Creek and he had appealed from that deter- 
mination, there is no question but that the burden would have. been 
upon him to show that his rejection on that ground was erroneous, 
just as the burden was on him at the hearing to show that he had 
utilized the Deep Creek area in his livestock operations during the 
priority period. But the issue of range management was not raised 
‘in the rejection of the appellant’s application. It was raised by the 
‘Bureau for the first, time at the-hearing and over.the appéllant’s ob- 
jection. -It’is-inconceivable then that the appellant should have the 
‘burden thrust upon him to show that his exclusion from the Deep 
Creek area was not contrary to principles of good range management. 
‘The burden was clearly on the Bureau as the- ‘proponent of the issuie:® 

The éxaminer and the Director were therefore in error in holding. or 
-implying that the burden of proof with respect to the second issue 
‘rested. on the appellant. 

Normally the remedy for such an.error would be to return the case 
‘for another hearing, with the burden properly placed, where the 
‘appellant’s rights have been adversely affected by the error. But’ the 

remedy would be ineffectual in the circumstances of this case. This 
case concerns: the appellant’s applications for grazing privilegés-for 
the years 1952 and 1953. Those years.have since gone ‘by and’ no 
‘determination made now could possibly affect those years. It is'true 
that in many grazing cases where applications are for annual licerises 
decisions on appeals cannot be rendered in time to affect the year 
concerned but decisions are rendered nonetheless because the issue is 
a continuing one which will apply to future applications for grazing 
privileges. This would be true, for example, in a case where the issue ' 
is whether an applicant has base property that is dependent by use. 
But in a case like this, where proper range management is the issue, 
“a determination made now that proper range management factors did 
“not justify exclusion of the appellant from Deep Oréek j in 1952 and 
5It has already been pointed out that an applicant. has. no right, as. a pinks of law, to 
demand that a license or permit shall confer grazing privileges in any particular part of a 
grazing district (National Livestock Co. and Zack. Cox, supra).: The Department also: held 
in the National Livestock case that an applicant must justify his request. for a specific 
portion of the range by showing a real detriment to his livestock operations, such as en- 
dangering his continuance in the livestock business, before a denial to use ‘a particular 
-portion of the range would.be considered an abuse of discretion. Consequently, to overcome 
a denial of an application for grazing privileges in a particular area, the applicant, must 


“show detriment resulting from the deniat or that he is entitled to periegee which have not 


.been recognized.. . 
® Section 7 (c) of the’ Administrative Procedure Act (5 U. S. C., 1952 ed., sec, 1006 (e)) 


"provides that: ‘‘Except:as. statutes otherwise provide, the prevonent of a aus or order shail 
have the burden of proof.” “ 4 abeK ee, 3 
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‘would: not preclude a determination that such factors would 
warrant: his:exclusion.from Deep Creek i in 1957. Or the reverse could 
‘be true, as suggested by the examiner and the Director in referring 
to the range survey which was being made but had not been completed. 

Accordingly, since the issue of proper range management is now 
moot for the years and the applications involved in this proceeding 
and since the issue must be decided afresh on a new application by the 
appellant for grazing privileges, the decisions below will not be dis- 
turbed. except to the extent indicated in this decision. Future pro- 
ceedings on applications by the appellant should conform to the prin- 
ciples set forth in this decision. It may be observed at this point that 
holding any future hearing on the issue of proper range management 
Wwol eem:to be futile until the range survey has been completed.or 
sufficient information has been developed in the survey upon the basis 
of, which a proper determination can be made as to the areas involved 
m this case. 

- Therefore, pursuant to the authority delegated to the Solicitor by. 
‘the Secretary of the Interior (sec. 28, Order No. 2509, as revised; 17 
F. R. 6794), the decision of the Director 4 is affirmed subject to ‘the 

exceptions and qualifications expressed in this decision. 











Epuounp T. Frirz, 
Deputy Solicitor. 
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Oil and Gas Leases: Acreage Limitations—Oil and Gas Leases: Assignments 
cor Transfers 


Where an- assignment of an oil-and gas lease is not aueiored during the 

~ month: in. which the assignment is filed, the acreage covered by the assign- 

- ment.remains charged to the assignor’s acreage account only until the. sub- 
‘sequent approval date.. To charge the assignor’s acreage account with that 
acreage after.that. approval date is error. 


Oil and Gas Leases: Acreage Limitations—Oil and Gas Leases: Assignments 
or. Transfers - 


_Acreage included in assignments of interests in oil and gas leases not yet issued 
remains: charged to the acreage account of the assignor until the leases are 
issued and the assignments are approved... 


Oil and Gas Leases: Acreage Limitations 


Where. the manager, on the assumption that, for the purpose of computing 
chargeable acreage, assignments of oil and gas leases were effective when 
filed, deterrnined that an offeror did not hold in leases plus lease offers more 

” than the prescribed limitation and where, after the issuance of the lease, 

the’ Department determined that: for the purpose of computing acreage Hiéld- 
‘ngs. assignments filed but not-yet approved remain charged to.the assignor’s 
+, acreage account and that.the offeror did in fact hold more than -the ‘pre- 
scribed limitation in leases plus. lease offers when his offer was. filed, the 


280 DECISIONS. OF THE DEPARTMENT OF THE INTERIOR. [682i.D. 


-,. offeror will be granted the 30-day grace ece accorded by 43 CER 192. 3 (¢) 
: within which to show his qualifications as an offeror. 
: oi and Gas Leases: Applications—Oil and Gas Leases: Tandé Subject to 
 Eands included within an outstanding oil and gas lease, whether such: lease 
is void, voidable, or valid, are not available for leasing £0 others. 2 anc ad appli- 
cations filed for such lands nist be rejected. ‘ 


SUPPLEMENTAL DECISION 


On Corea: 6, 1955, this office considered the cea of: ‘Albert C. 
“Massa and-others from the rejection, in whole or in part, of thei four 
‘offers (Utah 010806, 010844, 010881, and 010886) to lease certaiii ‘land 
in Utah for oil and gas purposes, ptursuant to the provisions of séction 
‘17 of the Mineral Leasiig Act; as amended (80 U.S. C., 1952 ed., See, 
926). Mr: Massa aiid ‘the otlior appellants contended’ that Lewis ‘HA. 
‘Larsen, to whoin thiee oil‘and gas leases (Utah 010760, OLO769;' and 
‘O1L07063). covering land sought by the appellants had beeti fsstiatl was 
not a qualified offeror at the time he filed his offers on Noveni 
‘1988, ‘Pecausé he’ ‘Held-in ‘Jeases and lease offers more than 15 860° acres 
‘of: ‘land in the State of Utah, and that on the dates they filed their 

‘offers, November 18, November 24, December 4, and December, 9 
Mr. Larsen still lield 4 in oil ‘and gas leases and lease offers’in éxcess’ ‘of 
15,360 -acres, the amount then permitted to be held in one State in 
leases and lease offers. The appellants contended that the manager of 

the land and survey office at Salt Lake City, Utah, and the Acting 

Director of the Bureau of Land Management had erred in computing 
the acreage chargeable to Mr. Larsen as of the date of the Larsen offers 
and that they, rather than Mr. Larsen, were the first qualified offerors 

for. the land., -Mi. Larsen, ‘on the other hand, contended. that ihe had 
reduced his acreage holdings by assignments of leases filéd prior-to the 
dates when, the leases were issued to him and that he was thus qualified 
to receive the leases. We found it impossible; on the basis of the record 

tlven beforé the Department, to determine whether Mr. Larséti was a 

“qualified offeror when he filed his offers or whether, if hé lad'been 
granted 30 days within which to reduce his acreage holdings (43 CFR 
192.3 (c)), he had effectively reduced those holdings withiir the tite 
allowed. We pointed out that the mere filing of an assignment of a 

‘lease does not divest the assignor of chargeable. acreage but thatthe 

‘acreage. remains chargeable to the acreage account of the assignor 
until the first day of the month following’ the ‘filirig. of the: assig ment, s 
if the assignment is approved within the month in which it is- filed, or 
until the approval date, if the assignment is not approved ‘withity the 
month in which it is fled. The case was remanded to the Buiédu of 
Land Management for a redetermination of the qualifications of Mr. 

Larsen. as an offeror in the light of that decision, with instructions to 
the Bureau to take such further action with respect to the leases ‘then. 

eld by Mr. Larsen and : the offers of the see as’ bhie* factsrdis- 
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closed bya further study of-the acreage. account, of.Mr. Larsen pete 
“warrant: : Albert C. Masswet al., 62.1. D. 339. (1955). 
Thereafter Mr. Larsen peti ionod for a reconsideration of our dea 
sion-on'the ground that the manager had never made a determination 
that ‘Mri Larsen’s acreage account exceeded the 15,360 acre limitation 
then in effect.and that Mr. Larsen. did not receive the benefit. of the 
grace .period accorded ‘by 43 CFR 192.3 - (°); which regulation 
provides: : 
‘ No lease wiil be issued and no transfer will be‘approved until it hasbeen 
shown’. * .*.% that the lessee or transferee is entitled te hold the acreage. 
Any party found. to hold or control accountable acreage * * * im excess of. 


the. prescribed. limitations shall be given thirty days within which to file proof 
of the reduction of his holdings or control so. as to conform with the Resacrined 





The woutoa regausted that the decision of 2 September 6, 1955, be re- 
vised and that the case be remanded to the Bureau of Land Manage- 
ment. with instructions to determine whether Mr. Larsen’s chargeable 
acreage exceeded the limitation on November 12, 1953, and, further, 
if the Bureau determined that Mr. Larsen’s chargeable acreage did 

_exceed the limitation on November 12, 1953, to give Mr. Larsen the 

- 80- -day, grace period provided for in the regulation, from and after 
that, determination. The petition for reconsideration was denied. 
However, we did on December 28, 1955, modify. the decision, of Sep- 

tember. 6, 1955, to the extent. of requiring the Bureau of Land Manage- 

to, deter mine: 

(4), Whether Mr. Larsen, iriieaiately prior to filing offers: Utah 

. , 010760, 010762, and 010763 on November 12, 1953, held in outstanding 

; leases 15,360 acres or more; ‘ 
‘ '*(2) Whether Mr..Larsen, if he did not’ hold at that time 15, 360 acres : 

or more in leases, held that amount in leases and lease offers ; ; : 

. (3) Whether Mr. Larsen was ever accorded the grace ‘period pre:: - 
soribed, in 43 CFR 192.3 (¢) for reducing excess acreage and, if so, the 
basis, upon which it was thought. or determined that he had excess 
acreage; and. 

(4) ‘Whether, if the 30-day grace period was granted, Mr. Larsen’s 
holdings in leases and lease offers were Fecuces to 15,360 acres or less 
at-the end of the grace period. Sa a 





We required that the case be resubmitted to this office with the evidence 
supporting the Bureau’s determinations, in order that there. might be 
‘a departmental decision on the issues Palsed as the result of the Massa’ 
appeal ~ os 
~ The Bureau has subinitted its determinations. It found that Mr. 
Larsen: did not hold 15,360 acres in outstanding leases when the offers 
were filed; that he did hold in leases and lease ‘offers more than 15, 360 
acres: sihibat ‘the offers were filed; that Mr. Pete: was never given’. 


ty ‘Bee. etter to Ww. G. Howell, attorney a r Mr. Larsen. 
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written notice to reduce excess acreage; and that he was not required 
to submit proof of the reduction of his holding: to the Pesce’ 
limit. 

The Larsen acreage account submitted by the Beas shows only 
leases effective as of November 1, 1953, or earlier, offers pending as of- 
November 12, 1958, astignmenits of outstanding leases, and: assign- 
ments involving ofters which:had been filed as of November 12, 1958. 
It does not indicate whether any leases, based on irevioualy: filed: 
offers, were issued to Mr. Larsen prior to the issuance of the leases in 
controversy nor does it indicate whether additional offers were filed 
by Mr. Larsen after November’ 12, 1953... The.appellants submitted a. 
statement rélating to Mr. Laveen’ $ acreage account which indicates 
that additional ‘leaces were issued to Mr. Larsen effective as of De- 
cember 1, 1953, based on offers filed prior to November 12, 1953; that. 
six additional offers covering 9,038.88 acres were filed through No- 
vember 23, 1953; that by December 1, 1958, Mr. Larsen had filed as- 
signments of undivided interests in three of those offers, accounting: 
for 3,280 acres; and that leases were issued on the six offers effective 
as of J anuary 1, 1954, ; 

We note certain discr epancies between the two statements and we 
note certain errors in the Bureau’s account. However, it is believed 
that the information now before us forms a sufficient basis for a proper 
disposition of the Massa appeal. 

‘A careful analysis of the acreage account submitted by he Bureau 
shows that as of October 6, 1953, Mr. Larsen had under lease 11,538.14 
acres... Of that amount, assignments by him of interests in _ leases 

amounting to 8,892.5 acres had been filed but not yet approved, al- 

though the assignments had been pending in the local office since 
November 1952, approximately 11 months. Mr. Larsen had no offers 
pending at that time. From October 7, 1953, through November 4, 
1953, Mr. Larsen filed three offers totaling 2,560 acres. Thus, on No- 
vember 4, 1953; Mr. Larsen had properly chargeable to himi‘in his 
acreage account, made up of leases (including assignments by him 
of interests not yet approved). and lease offers, 14,098.14 acres. 

On November 9, 1953, Mr. Larsen filed five additional offers, total- 
ing 8,075.79 acres and on November 10, 1953, he filed five more offers, 
totaling 9,459.25 acres. At about that time, although the record is not, 
specific as-to the exact date; an informal.discussion took. place between. 
Mr. Larsen and personnel of the local office regarding his acreage. 
account: He was told that his recent offers would probably bring-his | 
acreage account above.the prescribed limitation and he was advised: 
to reduce his holdings, although at that time no determination had been. 
made as to whether Mr. Larsen held accountable acreage in excess of 
the prescribed limitation. : 

_ Of the five offers filed on’ November 10, 1953, three,’ Utah 010760, 
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010762, and 010768, ' were rejected on that date because of inuitliciency 
in the desetiption: of the land applied for and another, Utah 010761; 
for 1,920 acres, was also rejected, although the reason for that.-rejec- 
tion is not clear: After the rejection of four of the five offers filed on. 
November 10, 1953, cover ing 8,819.25 acres, Mr. Larsen’ 8 account ; stood. 
at 22,813.93 acres. te 
“On November 12, 1953; Mr. ‘Larsen resubmitted. the four ofteds Pe, 
jected ¢ on: November 10, 1953. At the saine time, Mr. Larsen. filed eight, 
assignments, totaling 12,235. 79 acres. Some. of the. assignments, were. 
of leases already issued ‘and some. were assignments of leasés which 
had-not to date been issued: On November 16, 1953, Mr. Larsen filed, 
an assignment of an undivided one-half interest in Utah 010760; which. 
at that.time, was still an offer, and,.on November 28, 1953, he filed an: 
assignment of an undivided one-half interest in. Utah.:010762, also, 
at that time, still‘an offer. Thereafter, in December 1953, he filed Six: 
additional assignments covering 2,894 acres: : : 
- The Bureau statement indicates that six of the ight seein 
filed on November 12, 1953, covering 8,320 acres, were ; approved effec-° 
tive January 1, 1954. Of this amount: 3,840 represented. leases which 
were. outstanding i in the name of Mr. “Larsen at the time he filed the 
assignments and 4,480 acres covered leases which apparently did not’ 
beconte effective’ until January 1, 1954. Assignments totaling 10,248.29 
acres ‘are listed as eifective February 1,1954. These approvals. included: 
five of the six assignments of interests ; in leases filed during the month. 
‘of November 1952, covering 3,022.50 acres, plus 7,225.79 acres repre- 
sented by offers filed but not acted upon when the assignments were. 
filed. Evidently these assignments last mentioned were approved after 
the issuance of the leases. In fact, two of the assignments listed as 
éffective February 1, 1954, are of interests in leases Utah 010760 and 
010762, shown by the case files to have been approved on J anuary 12, ; 
- 1954. : " Assignments covering 2,094 acres in leases which were’ out- 
' standing on ) November 12, 1953, are listed as effective March 1, 1954, 
and one assignment covering a one-half undivided interest in 1,740 
acres under lease, which assignment had been filed on November 18, 
1952, 1 is listed aseffective December 1, 1954. 
. ° Therefore, on November 12, 1953, ’ when offers Utah 0107 60, 010762, 
and 010763 were filed, Mr. Larsen had under lease 11,538.14 acres and 
. he‘already had under offer 11,275.79 acres. That acreage, plus the 
acreage included in the four offers filed‘on November 12, 1953, brought: 
his acreage account in leases plus offers to 31,633.18 acres, or over twice 
the permitted amount. It should be noted here that offer Utah 0107638 
was for 1,880 acres and it has been so counted in our analysis. While 
it remained an offer, Mr. Larsen’s account was properly chargeable 
with that amount.. However, it is listed in both the Bureau’s state-. 
ment and the appellants’ statement as being for only 680 acres. 
“As stated above, Mr. Larsen, on November 12, 1953, filed assignments 
covering 12,235.79 acres which, with the assignments of leases already 
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on file, accounted for 16,128.29 acres. ‘Those assignments, if they had 

been effective when filed, would have reduced Mr. Larsen’s acreage 

account to.15,504.89. acres, or slightly more than the 15,360 acres per- 

- mitted, and, if the offer Utah 010763 had in fact, been for only 680 
acres, as shown on the statements, this would have reduced the account, 
by 1,200 acres and brought it down to 14,304.89 acres, below the per- 
mitted maximum. F urthermore, had the assignments of undivided 
interests in Utah 010760. and 010762, filed on November 16 and Novem- 
ber 28, 1953, respectively, been effostive when filed, they would have 
reduced Mr. ‘Larsen’s ‘acreage account by 9,510 acres. On November 
25, 1953, before any of the Larsen leases ‘here in controversy were 
issued, Mr. Larsen’s offer Utah 010764, filed on November 10, 1953, 
for 640 acres, was rejected, thus reducing his acreage account by that 
amount, and on December 8, 1958, simultaneously with the issuance 
of: Tease. Utah.010763-for 680. acres, that offer was rejected as to 1;200-. 
acres, reducing his acreage account by that amount. 

The manager, on the assumption that, for the purpose of err 
Shanocable acreage, assignments were effective when filed, determined 
that. Mr. Larsen had reduced his acreage account below the prescribed 
limitation and accordingly issued two of the leases here in controversy 

to. Mr. Larsen on December 3, 1953, and the third lease on December 
8, 1958, all to be effective as of January 1, 1954. He did not require 
Mr. Larsen to file proof of the reduction of his holdings. 

However, under the rule laid down in our decision of September 6, 
1955, none of the assignments of leases filed by Mr. Larsen but not _ 
yet, approved were effective to reduce his acreage account. Nor were 
the assignments of interests in leases not yet issued, under the same 
principle, effective to. reduce.that: account... ‘Those assignments, didnot... 
purport, to be assignments of offers but, instead, assignments of leases 
or of interests in leases. They could not be approved until after the 
leases had issued to. the offeror (43 CFR 192.42 (k)) and until the 
assignments were approved they remained chargeable to the acreage 
account of the offeror. In fact, the record shows that, the assignments 
of undivided interests in leases Utah 010760 and 010762 were approved 
on January 12, 1954, after those leases had been issued. 

- On. the basis of the Bureau statement it is apparent that it was not 
until the approval of the assignments which the Bureau lists as being 
effective as of February 1, 1954, that Mr. Larsen’s acreage account, was 
effectively reduced below the prescribed limitation. In other werds, 
of the 31,633.18 acres which Mr. Larsen had under lease or lease offer 
on November 12,1958, his account was reduced on November 25, 1958, 
by 640. acres, by ‘the rejection of his offer Utah 010764, and again on 
December 8, 1953, when his offer Utah 010763 was rejected as to 1,200 
acres. Thus, -prior to the approval of the assignments which “the 
Buren lists. as effective as of January 1, 1954, his account. stood at 
29,793.18, acres. Deducting the approvals of assignments which the 
Bureau. lists as effective as of January 1 and February 1, 1954, totaling 
18,568.29, acres, we find. that phcreatigy ae chargeable acreage “WAS 
11, ,224:89 acres. . ; ; 
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But if to this feuire we add the offers which the eines state Mr. 
Larsen: filed after: November 12, 1953,-his account would be: increased 
by 9,038.88 acres, for a total of 20,263:7 Tacres. As leases covering those 
offers are said to have been. issued to Mr. Larsen as of January 1,.1954, 
it Seems safe to assume that the assignments affecting. those leases, 
which the appellants state were filed: by December 1, 1953, were ap- 
_ proved during the month of January 1954, shortly after the i issuance - 
‘of the leases. Even-on the basis of this assumption it would appear that 
his account may. have covered 16,983.77 acres after the approval of the 
assignments listed by the Bureau as effective on February’ 1, 1954, 
-and ‘that it was not until the approval of the assignments which: the 
Bureau lists.as effective on March 1; 1954, that Mr. Larsen’s account 
was effectively reduced to 14,889. 7 acres, or slightly less tlian the 
amount then permitted to be held: This, of course, is.on the assumption 
‘that no additional offers were filed, that no pending offers’ were rejected, 
and that no additional adsiomments were approved. during. the. period 
now under discussion. 
However, it is noted that the effective ‘approval date of: all assipn- 
ments is listed by: the Bureau as the first day of the month:.::As the - 
assignments listed are not shown to have been approved during the 
month in which they were filed, it seems obvious. that’ the approval 
“diites listed by the Bureau, insofar as the computation of acreage: is 
coricerned, are erroneous. The Bureau has evidently misconstrued our. 
former: decision in this case. There we held that, for the purpose of 
coniputing acreage holdings, where the approval of an: assignment is 
not given during the month in which the assignment ‘is. filed, the 
acreage. covered by the assignment remains chargeable to the acreage 
account of the assignor wntil: the approval date. Thus while'the assign- 


“ments of Tmndivided interests in leases. Utah 010760. and :010762 were 


approved on January 12, 1954, the Bureau lists them. as. remaining 
“chargeable to Mr. Larsen’s acreage account until February 1, 1954. 
This is-not correct. That acreage, amowiting to 2,510 acres; should 
have been: deducted from Mr. Larsen’s account on J anuary 12, 1954. 
Furthermore, if the assignments of leases alréady issued, filed on No- 
vember 12, 1958, and listed as effective on January 1, 1954, weré actu- 
__ ally approved during the month of December 1953, , they were effective, 
-for-the purpose of reducing Mr. Larsen’s acreage account, onthe: dates 
“in. Deeember 1953, when the assigniiients were: actually ‘approved. 
THus, while we are-stil] unable to determine from the records before 
us the exact date on which Mr. Larsen’s acreage account, was. brought 
within the limitation, there is no question but that Mr: Larsen, on 
_ November 12, 1953, when he filed the three offers here in: controversy, 
held in leases and Tease offers more than the 15,360 acres then permitted 
to be held and that his account was not effectively reduced below that 
figure either. by-. the time the various Massa. offers were ‘filed or by the 
time the leases were issued to Mr. Larsen. There is no quéstion either 
but that the manager issued the Larsen leases on the erroneous: assump- 
tion that Mr. Larsen did not hold in leases plus lease offers thore:than 
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the permitted amount. However, it was not until September 6, 1955, 
when we remanded the matter to the Bureau for further consideration, 
that the Department formally set forth the proper basis for the charg- 
- ing of acreage included .in assignments filed but not yet approved: 
It is not set forth in the regulations. (43 CFR, Part 192.) 

It having been established that the manager. erroneously computed 
Mr. Larsen’s acreage account and that. Mr. Larsen in fact held more 
than the prescribed limitation in leases plus lease offers both ‘at the 
time -he -filed the offers here in controversy and at the time the. ap- 
pellants’, offers. wére filed, we turn now to the appellants? contention 
that since Mr. Larsen was not qualified to maintain his offers at the 
time they filed their offers, they were the first qualified offerors. for 
the land and that Mr. Larsen’s leases must be canceled in order that 
their statutory preference right to leases on the land may be honored. 

Assuming that the appellants are qualified to hold leases on the land 
for-which they applied, we note that offer Utah 010806, filed on No:. 
vember. 18, 1958, conflicts with the Larsen lease Utah 010763 issued 
on December 8, 1953, as to 820 acres and that a lease was issued to 
Albert C. Massa covering the balance of the land applied for under 
that offer; that offer Utah 010844, filed on November 24, 1953, for 200 
acres also’ “enflicts 1 In-its entirety ‘with the Larsen. lease’ Utah’ 010768 ; 
that offer Utah 010881 for 960 acres, filed on December 4, 1953, con- 
flicts as to 800 acres with the Larsen lease. Utah 010760, issued to Mr. 
Larsen on December 3, 1953, before the Massa offer was filed, and as to. 
160 acres with the Larsén Tease Utah 010763; and, finally, that the 
- appellants’ offer Utah 010886 for 2,560 acres,. filed on December 9, 
1958, conflicts as to 1,200 acres with the Larsen lease Utah 010760. and 
as to 1,860 acres with the Larsen lease Utah 010762, both of which 
leases ‘werre:i8sued to Mr: Larsen on December 3, 1958, prior to. the 
filing. ofthe appellants’ offer. “In other words, all of the land i in offers 
Utah 010760 and 010762 for which the appellants applied had been 
leased to Mr. Larsen prior to the time the appellants’ individual offers © 
for-that land were filed. Thus of the approximately 4,040 acres. of 
land for which the appellants filed offers in conflict with the Larsen 
offers filed on November 12, 1953, 3,360 acres were under lease to Mr. 
Larsen at the time the appellants? offers were filed. 

- Under -well established. principles, recently reiterated by. the Das 
partment, lands included ‘in outstanding oil’ and gas leases, whether 
those leases be void, voidable, or valid, are not available for’ Jeasing to 
others and applications filed for such lands must. be rejected. ‘The 
Department is without authority to. issue léases for lands already 
under lease and while'an outstanding léase-may be subject to cancél- 
lation the lease itself, while it-is outstanding, segregates the land arid 
makes it unavailable for further leasing until such time as final action — 
ig taken on ‘the outstanding lease and its:cancellation, if it is subject 
te: cancellation; is-noted on the recotds of the local land. office... See 
Joyce A. Cabot, Allen B: Cabot, Walter Ge Davis-et al, 63 I: De122 
(1956), and-&.. B Whitaker, Mrs. — Anderson, S iL D. 424 
( 1986), and cases there cited: vo! oo ; _ : 
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“Thus, it must be held that, as to part of the land’covered by the 
Maséa, offer Utah 010881 and as to the other appellants’ offer Utah 
010886 in its entirety, those offers were properly subject to rejection 
because that land was already included in outstanding leases when the 
appellants’ offers. were filed and it is for this reason that the Pejection 
of those offers, in whole or in part, must be affirmed. 


“This ‘leaves for. consideration the. Larsen lease Utah 010763, issued. _ 


on December 8, 1953, while the Massa offers Utah 010806,. 010844, 
and 010881, covering "land then available for leasing, were. pending. 
That lease.covers 680 acres. It includes 320 acres covered by the Massa 
‘offer Utah 010806, 200 acres covered by the Massa offer Utah. o10sa4, 
and 160 acres covered by the Massa offer Utah 010881. : 

Section. 17 of the Mineral Leasing Act confers upon the first person 
making application for land available for leasing who is qualified to 
hold a "lease under that act a preference right to a lease which must 
be honored if the land is to be leased. 

Mr. Larsen was the first person to make application for the land: 
He.was qualified to hold a lease under the act. He did not hold, at the 
time his offer was filed, more than the 15,360 acres in outstanding leases 
then: permitted, by: section 27 of the act: (30:U. 8. C., 1952 ed; “sec. - 
184), to be held by any one person in any one State. 

Prior to the issuance of the lease to Mr. Larsen it had bast ine 
mined, although erroneously, that Mr. Larsen did not hold. in- leases 
‘plus lease offers more than 15,860 acres. It now having been. deter- 
mined that Mr. Larsen’s acreage account was er roneously computed 
and that he did, in fact, hold more than 15,360 acres in leases plus 
lease: offers;:the question arises whether Mr. Larsen may now be per- 
mitted to qualify himself as an offeror. We believe that under the. 
provisions.of 43 CFR. 192.3 (c), quoted aboye, he should be granted 
the opportunity to do so. 

It may be admitted that if a proper computation had beeri made of 
Mr: Larsen’s acreage account at any time before the issuance of the 
lease to him and if it had been ‘determined that his acreage holdings 
in leases'plus lease offers exceeded 15,360 acres, Mr. Larsen would not 
have beenconsidered to be a qualified offeror for this land:.. But upon 
that determination and under the construction of 43 CFR ‘192.3 (c) 
adopted by the Department in John H. Trigg et al., A-24483 (April 
8, 1949), and followed in Yakutat Development Company, 68. I. D. 
97 (1956), he would have been entitled to 30 days within which to re- 
duce his holdings and become a qualified offeror for this. particular 
land, without the loss of priority of his offer. -Had he’ done so, there 
would be no question of priority of offers as between Mr. Larsen-arid 
Mr. Massa. The fact that an erroneous determination of Mr. Larsen’s 
acreage account was made and that it was not until after the lease 
had been issued to him that his acreage account was called into question 
should not- deprive him of the pl aera accorded - to him a: 43 

} 2: 
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~ While the Department has administratively extended the: limitation 
imposed by section 27 of the Mineral Leasing Act? on the holding ‘of 
leases to include lease offers aswell as leases, it has at. the same time 
granted the offeror who is determined to-be over the limitation 30 days 
within which to reduce his.holdings.and it has not required that:those 
offers which may increase the offeror’s chargeable acreage above the 
prescribed limitation be rejected summarily. It has given ‘such ‘an: 
offeror the choice of which among ‘his holdings he will dispose of in 
order to qualify his offer. :Thus the offeror may, if-he does so effec- 
tively within 30 days after a determination that he holds excess acre- 
age, dispose of his interests 3 in either outstanding leases or in: pending 
offers. 

Therefore,’ Mr. aren will be granted the 30 ee provided’ for j in 
the regulation. within which to file proof-that he does, not at this’ time 
hold acreage in leases plus lease offers, including the 1,880 acres'applied 
for on November 12, 1958, under his offer Utah 010763, 3 invexcess of 
the prescribed limitation. - 

Inthe event Mr. Larsen makes such.a showing, he will be sone dersd 
us bea. qualified offeror for the land and his lease will be-permitted to 
stand. -. Otherwise, he will be considered to be unqualified as an offeror, 
in which event his lease must be canceled in order that Mr. Me as 
the first qualified offeror for the land, may obtain. a lease: 

- Accordingly, Mr. Larsen is granted 30 days from the receipt by. hia 
of this decision within which to file with the State Supervisor for 
Utah, Post Office Box No. 77, Salt Lake City 10, Utah, proof of his 
qualifications as an offeror.. The State Supervisor should forward 
any showing which Mr. Larsen may file within the 30-day period to | 

the Director of the Bureau of Land Management accompanied by a 
statement ‘as to whether, in the opinion of the State Supervisor, Mr. 
Larsen has qualified himself as an offeror within the time permitted. 

Therefore, pursuant: to the authority délegated to-the Solicitor’ by 
the Secretary of the Interior (sec. 23, Order No. 2509, as revised ;.17 
F. R. 6794), no action will be taken by the Department ‘with’ respect to 
the two leases, Utah 010760 and 010762, issued to Mr. Larsen on De- 
cember 8, 1953; unless it is shown that Mr. Larsen holds in leases more 
than the statutory limitation and the decision of the Acting Director 
of the Bureau of Land Management, dated December 29, 1954, insofar 
as that decision affirmed the rejection. of offer Utah 010881 as ‘to, the 

»800 acres'of land iiicluded in the Larsen lease Utah 010760; and insofar 
as it affirmed: the rejection. of offer Utah 010886. in its éntirety, is af- 
firmed and the. case is remanded to the Bureau of Land Management 
for action consistent with os decision. 

Epuunpv :-T. Farr, * 
Acting Solicitor. 
2The limitation was raised to 46, 080 acres by the act of August 2, 1954 (60 Stat, gab), 


:3 While, thé lease as issued to ‘Mr. Larsen wis for only 680 acres, and while the récord 
shows that effective April 1, 1954; an assignment by Mr. Larsen of an undivided one-half 


interest in the lease was approved, Mr. Larsen was at the time the Massa offers were filed - 


maintaining the offer for. 1,880 acres. He must therefore qualify himself to maintain an 
offer for that acreage. 


a J. D. ARMSTRONG CO, ING =. 2 89 
° a _APEEAL OF J. D. ARMSTRONG COMPANY, INC, 
IBCA-40_ nT RS a Decided August 17, 1956 


_ Contracts: “Additional Compensatiori—Contracts : Changed Conditions 
A contractor: that encountered shale in working on sections-of the Franklin 
Canal, a part of the Missouri.-River. Basin Project, is not: entitled to-an 
: equitable adjustment under the “changed conditions” article:of. its contract 
: when, the specifications called for ‘unclassified excavation; the records of 
the subsurface. investigations. were not guaranteed; lieies were shale ex- 
B posures in the-vicinity ;.shale had been encountered under other contracts 
a _in thie same vicinity; the generally known. geological conditions in the 
a neighborhood indicated the présence of shale; and the quantity of shale, 
excavated ‘amounted -to- only approximately 6. percent. of the total structure 
excavation, and to less than two-tenths of. 1 percent of the total-excavation. 
The contractor could not insist that it would handle only such an: amount.or 
_ kind of shale as could be excavated with normal: excavating equipment. 
As the specifications did not prescribe the type of equipment. it was to em- 
ploy, it was required to have such equipment as could take care of such hard 
material as might. actually “be encountered. It also could not: rely’ onan 
-alleged custom: in the construction industry, requiring the payment of ten | 
‘times the dirt price when a hard material was encountered, since’such a 
_eustom even if adequately established could: not override the capes pro- ty! 
visions of the specifications. ; 





Contracts: Additional Compensation—Contracts’:. Changes and: Extras— 
“Labor: Wage Rates—Contracts: Bids: Generally 
i“ contractor who-prior to: the acceptance of. its bid agreed to: be bound. by? an 
expected redetermination. of minimum: wage rates. by ‘the Department of 
Labor is ‘not. entitled to additional compensation by reason: of paying such 
oil avage rates, which.were generally higher than the-previous. ones; when 
ur guider the regulations. of the Department of Labor governing wage detérmi-~ 
nations, such. determinations did not. become obsolete until more’ than .90 
days had elapsed since the aw; ard of the contract to which the rates applied, 
. and the contract was.awarded within this period. Under the circumstances 
of the present case, the contract was.awarded. when. the contracting officer 
_ finally notified the contractor that he had been. awarded the contract. rather 
_than:.when the. contract and bond forms were forwarded to the contractor 
“fer: pr eliminary examination and execution. 


Contracts: Additional Compensation—Contracts: Changes ar Extras— 
Contracts : Drawings—Contracts : Specifications 

wA contractor, is not entitled.to additional compensation by. reason of an overrun’ 

~. in compacted | embankment work over the estimated amount of such work 
oi . indicated in the schedule, notwithstanding that. this estimate was erroneous, 
, when the specifications included an approximate quantities provision ; ‘when 

“the amount of compaction work actually required of the contractor. con- | 

. formed to the dimensions and standards prescribed by the drawings and 
specifications ; and when the contractor could have roughly computed this 

: amotwnt from the drawings before submitting its bid.  A-memorandum isrued 

: “by one. of the Government engineers to. the contractor at its request in- 


. *Not released. for publication in time for inclusion chronologically. 
Ae : : Po . 63 J. D., No. 9 
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which the compacted and: wncompacted: embankment work remaining “to. - 
--be done was computed in tabular form in general conformity: with the 
“yequirements of the specifications and drawings did not constitute a change 
within the meaning of the “changes” article of the contract, and hence did 
not entitle the contractor. to additional compensation. 


Contracts: Specifications—Contracts : Interpretation 
Although approximate quantities provisions included in specifications -have 
varied greatly in their phraseology, and these variations, particularly when 
.. coupled with differences in other provisions of the contract, could. conceiv- 
ably affect the result in individual cases, such pr ovisions ‘have. been genérally 
held to mean that the quantities of work actually requir ed to be performed 
> ‘under the contract, whether greater or less than the quantities: stated in 
the schedule, are to be paid for-at the unit prices bid by the contractor, and 
“that the mere existence of an overrun above or an underrun below the 
schedule quantities is not-sufficient cause for the allowance of an equitable 
adjustment predicated on the actual cost of the work done by the contractor. 


Contracts: Damages: Unliquidated Damages ; 
A claim for compensation on account of damage to one of ie tractor bulldozers 
- operated by the contractor, and loss of its use while under repair, allegedly 
caused when the bulldozer struck an underground gas conipany pipe line, 
is.a claim for unliquidated damages, which may not administratit ely be 
. “settled. , 
Contracts: Damages: Unliquidated Damages—Contracts: Delays of Gov- 
ernment—Contracts: Suspension and Termination. ee 
. A claim of a contractor based on increased costs sustained as a result: of an 
alleged suspension of work by the Government is a claim for unliquidated» 
damages which may not-be administratively allowed, notwithstarding the 
. inclusion in the specifications of a provision relating to costs involved. in 
. Suspension of work where the contracting officer never entered a written 
suspensien.order. ~ 


Contracts: Changes and Extras—Contracts: Damages: Generally 

A contractor .is-not entitled to additional couipensation for the construction 
of a berm when the record is so obscure that the contractor cannot be ' 

_ said to have established eithér that the work performed did not come under 
provisions of the specifications which would require the performance of the. 
work at the bid prices, or that it actually sustained the additional .costs 
claimed. : _ - fans 

-- Contracts: Protests : : 

- A waiver of the failure of a contractor‘to comply with the provisions of the 
specifications relating: to protest. cannot appropriately be implied- -when the 
contracting officer considered some aspects. of the merits of the claim only - 

. because he was under the impression that the enn had been withdrawn. 


BOARD OF CONTRACT APPEALS 


J. D. Armstrong Company, Ine: has appealed from. the ‘findifigs: ‘of 
fact and decision of the contracting officer dated April 15, 1955, deny- 
ing claims Nos. 1, 3,.and 8 under Contract No. 14-06-D-374, dated 
May 29, 1953, with the Bureau of Reclamation; and froma decision 
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of the contracting officer i in the form ofa: letter duited Mar ch 28, 1955, 
denying claims Nos. 2, 4, and 5 under the same contract on the ground 
that they were claims for unliquidated damages. which could not be 


"determined by an administrative official. At the contractor’ s request, es 


. the appeals were consolidated.* 

“The contract, which was on Standard Form No. 23. (revised April 
3, 1942), required the contractor to furnish: the materials and. perform 
the work for construction and coriipletion of: earthwork and structures 


for Franklin:Canal from Station 750+ 00 to Station 1454+00, a total . 


distance of approximately 18 miles, and for adjacent. drains and struc; 


tures, under Schedules 2, 3 and 4, Bostwick Division, Nebraska-Kan= 


sas, Missouri River Basin Project. The work was situated in the 
vicinity ‘of Franklin-and Riverton, Nebraska. : 


Notice to proceed was received by the contractor on d une 2, 1953, ene 
thereby establishing September 5, 1954, as the final date for comple: ar 


tion of all work under the contract, in accordance with the’ provisions 
of Paragraph 6 of the aponientone: By findings of fact dated 
September 30, 1954, the time for completion of Schedule No. 2 was 


extended to November. 15, 1954. All work was completed within the 
contract time, except the. work on Schedule No. 2, which was completed 


within the extended time. 


A hearing was held.on the appeals before the Chairman of the. 


‘Board, Theodore-H. Haas, in the Council Room, City’ Auditorium, 


Superior, Nebraska, from October 17 to October 19, 1955, inclusive. 


‘The Department counsel was Palmer King, and the contractor was. 


represented by Raymond M. Crossman, Jr., and Raymond M. Cross- 


‘man, Sr., both of Omaha, Nebraska, as well xs by Marion Hireobberg, 


of mae, Towa. 
~ At the request of counsel for the Government, the’ hearing official 
accompanied by. counsel and witnesses, for. ‘both parties. visited the 


site of the work on-October 17, 1955, prio to thé taking of testimony 


at the hearing. He was Gaver over the: right-of-way, and-exposures 
- of shale and ‘other points of interest which were to be the subject oF 
testimony at the hearing were pointed ‘out to him. — 
In accordance with an agreement éntered into at the hearing, De: 
partment counsel filed a post-hearing brief and ‘counsel for the con- 
tractor. filed. a reply brief. Department counsel then proceeded to 
file a rebuttal brief, and counsel for the contractor moved to strike the 


ae 


rebuttal brief from the appeal file. In the circumstances, the Board _ 


considers that the filing of the rebuttal brief, -without first obtaining 
the: consent of counsel for the con 
Board, was improper. The rebutta brief, t erefore, has not. been 
canadered: by the Board i in ar riving at its decision: 








king: leave from. the’ 


1No appeal was taken from the portion’ of the findings of fact and decision. of eel 15, 


1955, which covered claims Nos. 6, 7, and 9.. : 
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". Each of the easiness as to whieh an appeal was taken by the contrac: 
tor mu be discussed seriatim. 


Claim No.1: Shale Eacavation 


This j is a claim for additional compensation i in the amount of $17,- 
688.91 for increased costs of the contractor allegedly due to excavating 
3,124 cubic yards of hard shale in ten locations, and is based on article 
4 of thecontract providing for-an.equitable adjustment in case.of the 
discovery. of “subsurface and/or latent conditions at the site materially ; ‘ 
differing from those‘shown on the drawings or indicated in the speci- 
fications, or unknown conditions of an unusual nature differing ma- 


; terially from those ordinarily. encountered and gener ally pecdgnized 


oa, 


as inhering in work of the character provided for in the plans and 
specifications BRS a 

Paragraph 38 of the specifications provided: “Materials excavated 
will not be classified, for payment. Excavation shall be performed in 
accordance with subparagraph B-4(b).” This referred to a provi- 


sion. of. the “Standard Specifications for: Construction of. Canal 


- Systems, : August 1951” of. the Bureau of Reclamation (hereinafter 

| denominated: :the. standard spécifications), which -in pertinent ° ‘part 

provided : a“ 
Materials Acaynicd will not be classified: for payment. * % % Bidders and © 


the contractor must assume all responsibility for deductions and conclusions. as 
to the nature of the materials to be excavated and the. difficulties of : siimemies nud 


maintaining. the required excavations. 


Paragraph “A-24 of the standard sfecifisalions entitled “Records 
of subsurface. investigations,” provided further, as follows: 


The drawings included in .these specifications show the. available: resavae of 
subsurface investigations for the work covered. by these specifications. The 
Government’ does ‘not represent that. the available records show completely the 
existing conditions and does: not guarantee any interpretation of these records 
or the: correctness, of any information shown on the drawings relative to geologi- 


~ eal conditions. - Geological data are shown on the drawings for informational : 


_ purposes only.. Bidders ‘and the contractor must assume all responsibility. “for 
deductions and conclusions which may be made as to the nature of the ‘maater’ ials 
to be excavated, the difficulties of, making and maintaining the required excava- 
tions,.and of doing other work affected by the geology at the site of the work. 
Sheets 38, 39, and 40 of the drawings attached to the snebilicationé, 
denominated “Logs ‘of exploration,” constituted. the record of stib- 
surface investigations referred to in paragraph A-94 of the standard 
- specifications. As the test holes were bored with a hand auger rather 
than with a machine, they did not, however, penetr ate to grade’ (Tr., 
p. 118).° While the logs of exploration showed ‘primarily sand, silt, 
and clay, interspersed with fragments of limestone and chalk, a num- 
ber. of them showed also fragments: of. rock and slate.’. pathos the 


2This was true@€ test holes 225, 252, 286, 290, 294, 295, 297, 298. 
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: coiitrastor claims that it was misled by the logs of explor ation, it does 
not assert that the Government. AVAS  giulty oe imifrepresentntjon, (Tr., 
pp. 38, 66). 
“Having exeavated two or firs eesiphons swith ‘tractors ‘and: ‘scr. apers, 
the contractor first encountered shale during the: latter. part of Sep: 
tember’ 1953, at a siphon designated as 906° (Tr; ‘pp. 26, 45): The 
Project Raginest was notified that shale had been found and he and . 
the Chief Inspector’ for the Government ‘ came to the project site and’ 


observed the shale. Two or three days later the Project Engineer orthe ; 


Chief. Inspector told-the contractor to go‘ahead with the éxcavation 


» ane firish:the*work, (Tr:, pp: 26£27,.:33).". Subsequently, it’was-fotind’ .. 


that-of the fourteen blow-off structures * at: the bottom of the siphons; 
all but: four were set on a shale base (Tr.; pp. 27, 45-46)" “No change 
_ or der or written instructions were issued (Tr., p. 83). 

The terrain traversed by the canal was broken by. numerous ‘draws, 
watercourses, and creeks which the canal crossed either by siphons’ 
- or earth fills. The earth sections of the canal compriséd about 11.5' 
miles of the total. length of canal, and the 14 siphons comprised 1.8 
miles. “Wasteway structures, by means.of which ‘surplus water was 


_ torberwasted. into. the creek channels, ‘were-constructéd: at theisites:of 
-. two creek crossings. The shale was generally- encountered in the 


deepest part of the excavation in the draws and creek bottoms (Tr. + Pe 
27). It was also found, however, in some. instances, as in the case’ 
of the. wasteways, in. excavating down steep ‘slopes for the construc- 
tion of concrete chutes to carry waste water from the elevation of the 
earth section:of the canal to the creek bed. 
_ At the hearing, J. D. Armstrong, President of the contr actor, testi- 
fied concerning his investigation of the site-of the job, and his- actual 
experience after work commenced. He first read and studied: the logs 
ofvexploration (Tr., pp. 14-15): Stibsequently,. he; shade ‘three tr ips” > 
“to the-site of the right-of-way, which was in the Republican’ River 
Valley, to investigate the terrain and look for ‘any apparent hazards. 
During the third trip, he flew over the terrain by plane (Tr., p. 92). 
-On the second trip at least, he: appears:to have been accompanied by 
~ Olin Gray, the Project Engineer, who, he’ asserted, told him that he 
need not be concerned about encountering any “hacardous foreign. 
materials” (Tr., p. 21)...’ He also talked ‘with several : farmers inthe 
vicinity of the right-of- -way. The first farmer told him that in the 
area of siphon 906 there would be a considerable.amount of: gravel and - 
sandy material’ (Tr., p..28). : Another farmer,’ in the vicinity of 
siphon 1068, where there was some Toose rock, told him that its was only 


3A blow-off structure ds located. at the lowest: elevation of the pive, Tt ‘releases ‘the 2 
water. to permit repair work (Tr., p. 20). 
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a. short Tedos, but he was not coneaiiae because it was 10-to 20 feet 
above the;blo 
outcroppings of shale: during his: trips, he did not, for various: -PeASONS; 
attach much significance to them, or attempt to estimate the amount 
of shale that might. be encountered: The shale was at such a.low 
elevation that ee assumed that the Franklin Canal would be. above 
. the shale (Tr., p. 24) « He relied on the centerline borings which 
a showed no solid mass of shale. (Tr., p. 82). He knew that the logs of 
; exploration. themselves did.not penetrate to grade ((Tr., p. 38). A: 
ledge. of shale ‘which: he saw at Riverton was at an undetermined 
elevation,. -and. he. had. no- fear of any shale 4,000 feet north of the 





Although he. observed . ~ 


excavation.: While he: expected. to encounter shale, he was: appre’ * 


hensive only about, encountering a. shale that could not be-handled 
with normal excavating. equipment (Tr.,.p. 43).. Instead, there. was 
encountered. a. Jedge of:solid. shale. that could not be handled with. 
such: equipment, which, consisted of scrapers and rippers. (Tr., p. 81). 
but had to be, drilled or augered and shot with dynamite (Tr.,,p..38). 
. It-is apparent, ‘from, Armstrong’s own, testimony that the presence 
of shale. was indicated i ‘in the area of his prospective. operations. The. 
probability. ‘that. shale would be found i is made even more apparent 
“by: the: testimony - of the Government: ‘witnesses, which in several. re- 
spects: also casts: doubt upon. ithe. accur acy of some. of Armstrong! a 
‘recollections... ¢ 0 - 60 eos 
Robert Le Boyce, ne Gonsexuctien’ Sen eas testified itiat he saw 
shale exposures in the area.of the contract, from Riverton to Franklin, 
and.that as a reasonably prudent engineer he would inquire whether - 
there’ was similar construction ‘work in the neighborhood, ‘and that - 
if he observed.shale outcroppings either above or below the elevation — 
of a prospective excavation. and within a distance of ten miles thereof 
he would anticipate that shale would be encountered (Tr., pp. 83-85). 
Furthermore, he testified that, shale-had actually been encountered. be- 
‘fore the Armstrong, job was advertised for bidding in: the first section . 
of the Superior: Canal, the ‘first section of the Franklin: Canal, and’ 
the first section of the Courtland: Canal, all of which. were in the 
. vicinity of Franklin, Nebraska (Tr., p. 91)... 
Olin Gray, Resident. Engineer on: the job, supplied father dcipils 
with reference to.the shale encountered:..on these jobs prior to. the let- 
ting of the: Armstrong contract... He testified.that more shale in pro- 
portion. to the percentage of excavation had been encountered under 
~ these contracts than in the case ‘of the Armstrong contract, and: that 
only one of: these: ‘contracts:(for the Superior- -Courtland Diversion 
Dam) had a shale classification (Tr., pp: 105-06). Although he did 
not call to Arinstrong’ 8 attention, when. he accompanied. him on the 
» tour of the site, that shale had been encountered under each of these 
“other contracts, he did tell the contractor that shale had been encoun- 
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= fered i in the first section of the Bushman construction 4 (Tr. is p. ». 114). : 
The reason for Gray’ S failure to mention the shale encountered under 
-the other contracts is particularly interesting. “It was due to the fact. 


that ‘Armstrong had stated that “he wasn’t worried about shale excava-- | 


tion as his equipment would move it” (Tr.,p. 105). Apparently, the - 
contractor did not limit his reference to equipment to “normal equip- 
ment.” Gray also attributed to the type of equipment used by the 
-eontractor, which. was not suitable for operations at close quarters, 
- the necessity for blasting in four of the ten places. where shale was: 


. ultimately encountered, and expressed the opinion that the character 
-- of the material that was loosened by blasting was no different from 


the harder material that was removed by ripping (Tr., pp. 108-09). 

“Arnold D. Stoecker, Party Chief in Charge of Surveys.and.Compu-: 
: tations for the Bureau of Reclamation, gave testimony with respect 

to a luncheon meeting on the day the bids were opened at the Dudley 
Hotel in Superior, Nebraska, which was attended by him, the contrac- 
tor, Gray, and. Ellis J. Peterson, Chief Inspector of the Bureau of 
Reclamation. Stoecker testified that it was his recollection that when 
he asked Armstr ong “what percent of siphon excavation he considered 
, shale,” the latter replied that he anticipated about 5 percent of shale 
in the siphon excavation (Tr., p. 128). Armstrong testified that - 
had no recollection of making any such statement (Tr., p. 60). 
_-both Stoecker and Armstrong were testifying only according to en 
best recollection, and ‘a long time had elapsed since the conversatiqn 
was supposed to have taken place, the Board is not inclined to attach 
much importance to this testimony. - However, all three members of 
the Bureau of Reclamation party were positive in their testimony that 
Armstrong stated during the luncheon meeting that he was not wor- 
ried about shale, sitice he had the equipment that could handle it (Tr., 
_ pp. 128, 128, 178). This SeetEnOny, a is important, the Board 
accepts. : 

Charles S. Osborn, head of the Geology and Exploration Secon of 
the- : 2N/Sas River District ‘of the Bureau of Reclamation, a trained 
geologist with two decades of experience, testified concerning the geo- 
logical characteristics of the Republican River Valley. According | to 
~ his testimony, an extensive sedimentary seam of shale, into which the . 
Republican River cuts to quite a depth, underlies the whole of the 
ancestral river valley, but is covered with a blanket or mantle of loess, 
_ and:the-main part of the valley has been partially refilled with sand 

and gravel. However, the’shale formation is ‘quite ‘erratic, and it is 
difficult to. -bredict. at what elevation. it will be found at any given ee 








..+ The witness did not. at. this point, further identity this construction, or its. relation to 
the three contracts ‘previously mentioned by him. However, “he later stated that the 
. Bushman ‘construction, was. part of. the three adobe. where Shale. had been exposed prior to. - 

the letting of the Armstrong” contract. : i . A . 
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place. “ The fact that shale was’ found. a a low elevation, at a: given 
place would not necessarily have a bearing on the elevation. where it 
would be found at another place. -It.could- reasonably be anticipated 
- that ‘shale might be found in the bottom portions of draws in the 


Republican River Valley. Moreover, the geological condition: of. the | 


valley was a matter of common knowledge. 1t was known not: “only 


to. professional geologists but’ also to farmers and well drillers j inthe ~~ 


area (Tr., pp. 154-57). 
On the basis of the record the Board must, conclude that the pr escent 
case does not call for the application of the “changed conditions” 


ar ticle. Conditions cannot be-said to be “unknown” within the medn- 


ing of that article when they are foreseeable or ascertainable with the - oe 


exercise of. ordinary prudence, nor can conditions be said to: be 
. “unusual” within the meaning of.the same article unless they turn out 
to be substantially worse than might reasonably be anticipated under 
the circumstances of the case.5 ‘Under specifications which called for 
unclassified excavation, the contractor could well expect to encounter 


a. substantial. amount of hard material, and it-was further put on ~~ 


notice that a shale problem might be encountered by the shale expos- : 


_ures, the logs of exploration (which, moreover, were not guaranteed), 


experience under the other contracts in the same vicinity;:and. the. 


general knowledge of geological conditions in the. neighborhood. 
The contractor could not insist that he would handle only such. an 
amount or kind of shale as could be excavated with normal excavating 
equipment. The-specificatioris did not specify the type-of equipment 


he was.to employ, and he was, ther efore, required to have such équip-- 
ment as could take care of such hard material as might actually be: 
encountered. The .contractor also apparently relied on an alleged” 


custom. in the.construction industry requiring the payment. of ten 


times the dirt price when.a hard material was encounteréd,’ bit: 


obviously such a custom-could not override the express provisions of 


the specifications, even if the existence of the custom had been ‘ade- 7 
quately established at the hearing (which it was not). Froma pur ély...., 


quantitative point of view, moreoyer, the contractor has failed. to lay 


a basis for the application of the changed: conditions article. - “The 


Government challenges the contention of the contractor that it had to, 


excavate 8,124 cubic yards of hard shale, and contends that the. quan: 
tity of shale excavated was only 2,600 cubic yards. ‘But, evel: accept- - 
ing the contractor’s figure, the quantity of. shale axcavated would 


amount to only appr oximately 6 percent of the total structure excava- 
tion, which was 51,206 cubic yards, and to less than two-tenths of T 
percent of the total excavation, which was 1,706,548 cubic yards® “As 


oD, D. Shilling Co. ‘Inc., 68-1. D. 105. (1956), a case that bears many marked Fesein- 





blances to the present one.. 


6 The actual quantities of excavation are shown by the final payment \ voucher wh seh | is. An 


evidence as Government Exhibit 6. 
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a ‘thatter” ‘of law, such a quantity of shale cannot. bs reduced as a. 
greater quantity than might reasonably have been expected, 7 and the 


~ élaim for additional compensation must be rej jected. 


Claim No. 2: Increased Minimum Wage Rates 


- IPhis, oledii 3 in the amount of $27,135 4, is. based upon inereased’ 
wage costs alleged by the contractor to haves been due to erroneous 
action by the contracting officer. Pursuant to the provisions of the 
Davis-Bacon Act, as amended and supplemented,’ paragraph 4 of the 
special provisions of the specifications, as originally submitted to 
prospective bidders, prescribed certain minimum rates per hour to 


. bépaid: by the contractor to its mechanics and laborers for the various 


classifications of work covered by the contract. As these rates had 
become obsolete, however, prior to the opening of bids, and further 
changes in wage rates were expected, the contracting officer issued two 

supplemental : notices te prospective bidders modifying the provisions 


of paragraph 4 of the specifications. By Supplemental Notice No. 2, 


dated March 18, 1953, the rates of wages specified by the Department 


of Labor in its decision, M-8835, dated January 30, 1953, were substi- - 


tuted for'the minimum rates originally prescribed in paragraph 4 of — 


‘the specifications. By Supplemental Notice No. 3, dated March 19, 


1953,.the ‘specifications. were further amended by Herre in them i 


. new" ‘paragraph, numbered 4A, which reads as follows: 


4A. Changes in minimum wage rates. : The wage rates set forth in Par: gerneh 
4 ‘of the specifications are the rates currently established by the Department of 


Labor ‘as the prevailing rates-in. the aréain which the work. will be performed. eae 


‘These wage rates are currently the subject of proceedings by the Department 
Labor. and. hearings are. scheduled during April 19538, in the area, for the - 
ose ‘of redetermination of prevailing rates. ‘In the event of any redetermina- 
resulting from these. proceedings, the Labor. Department’s new schedule 







: of. classifications and rates will be substituted for those included in, Paragraph 


4 of the specifications. Such new rates will become the applicable minimum: 
rates: for work performed thereafter under these specifications. . Such substitu- 


tion. of wage rates, if any,- will be made as soon as possible following the above 


hhearings;:and no increase in the contract prices. will be allowed because of such: 
substitution, . 


Both supplemental notices were accepted by the contractor on March 


24,1958, prior to the opening of bids, which ‘occurred on March 26, : 


1953, and thereby became part of the contract. Having been awarded 
the.contract, and. received notice to proceed on June 2, 1953, the 


-contractor.commenced operations. A. new-minimum wage rate sched- 


“Compare Huffman Construction Co. v. United States, 100 Ct. Cl. 80 (1943), °a case” 
involving .a dredging contract, which: indicated that there would be ‘‘some hardpan.” 
Although 11 percent of the total excavation of 175,000 cubie yards turned out to be hardpan, 
recovery was denied. ; : : 

840.0: 8. C., 1952 ed., secs, 276a—-276e. 
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ule covering work. to be performed ade the. contract havin bean. ., 
established. hoe the. _Department.of:Labor-in- its. decision,. M 1 fee 


dated June 18, 1953, the contracting officer. informed. the. contractor. 
of these. rates 1 ina letter dated June 23, 1953, in which he stated : 

In accordance with’ ‘Paragraph 4A. ‘Changes. in ANTES Gu Wage’ ‘Rates, Pr the 
contract specifications: the ¢lassifications and: rates above: listed are“herebystb- 
stituted for the ¢lassifications.and rates listed-in Paragraph ‘4: and now become ..:: 
the applicable* classifications and minimum rates, for. work performed. hereafter. 
under ‘the contract, 2 


The contractor qecolved the: lesen on vai une 9.25. 1953, and. pronesded- 
_ to pay. its employees in-accordarice with the. wage rates-prescribed -by. : 
- decision M-17467. On ‘August 1, 1958; however, it wrote-to the cou- 
tracting ‘officer.a: letter céntending-that these rates, which’ were; gen, 
erally higher than the rates payable. under. decision M~8835, were . 
’ inapplicable to its operations under the contract. In prosecuting its 
-appeal, the contractor has taken the positionsthat.the contract. was 
awarded on or before April-2, 1953, the date on which the contract 
and bond forms were forwarded to the contractor for execution by: it, 
- rather than-on May 29, 1953, the:date on which the: contracting ifiver 
‘sent, the contractor a telegram stating that the latter was “hereby — 
awarded” the contract, as the Government contends. Fromthis :pre-: 
mise the contractor argues that under the minimum wage regulations 
prescribed by the Secretary .of Labor for Government contract. work 
that were in force.at, the time of the making of the contract, the mini- 
‘mum wage rates set forth in decision M-8835 continued to be. applic- 
, able. The pertinent, portion. of these regulations ® reads as follows: 















$54 ‘Use of wiige determinations, © “(a) If. the “proposed contract for whieh 
determination was sought has not been awarded * * * within 90 calendar 
-days from the date of the original wage determination such determination: shall 
be deemed obsoléte and the Agency Head shall” ‘request a new wage determina- : 
tion before the award of such cotitract * * * 

(b), All actions changing or modifying an ‘original wage determination prior to 
the award of the contract or contracts for which: the determination was ‘sought 
shall be applicable thereto but modifications received by the agency later than 
5 days before the opening of bids shall not be “effective if the award is made 

- within 80 days after the opening of the bids or 90 days from the date of the orig: 
inal wage determination whichever is the earlier. . * eee 


The contention of the Government concerning the date of me award 
is supported by the considerations outlined below. 

"First, the bid itself, as sigried by the president of the contractor 
anGeE date of March 94, 1953, states that the bidder: 

* * * agrees that, upon receipt of written notice that a pr eliminary exatni- WA 
nation of the bids indicates that he will be the successful bidder, or upon writ: ae 


len notice of the acceptance of this bid within 60 days after the date of open: 
ing of the bids (if no shorter period be specitied),. whichever of ‘these events. oc- 


916 F, R. 4431; 29 CFR 5.4, 
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eurs first; be Will’ Within: 10 dave “(unless ~a*donger period A¥-allowed) ‘after the - 
prescribed forms are presented for signature, execute U.S. Standard. Form of 
Contract. No..23, ba accordance. with, the ‘bid-as- accepted, and: give: performance 
‘bond on'U: 8. Standard Form No. 25 and payment. bond on .U.:8,.Standard Form .. 
No. 25A, with good and. sufficient surety or sureties : Pr ou hat contract ‘and 
bond forms furnished by the bidder. prior te award ‘or contract wilt become effec- 
tive only if ‘his ‘bid. actually ‘is accepted within ‘said 60° days ‘after the ‘date -of 
opening of the: bids(or within such shor ter porisdas. mar be specified i in’ the. bid}. 








This language clearly distinguishes between the actual. ‘aceeptande- of 
‘a bid, on the one hand, and ‘the giving: ‘of notice of the resiilts ‘of the 
, Sele ary: ‘examination, on the other ; and also clearly indiéates that 
the actual acceptance may be* deferred: until some ‘time after thé con: 
tract and bond forms have | been ete to, and executed ay the con- 
_ tractor: * 
Second, ‘on May at, 1953, which was four days ‘before the 60= aay = 
‘period for acceptance specified in the bid was due to expire, R. B: 
Starke, the chief legal officer of the Bureau of: Reclamation’ office « con- 
cerned, wired the contractor as follows: 
‘Please grant extension thirty days for acceptance your bia fon earthwork and 
structures; Franklin ‘Canal, under Schedules 2,'3' and 4, Specifications DC-3891, 


- Missouri: River: Basin Project. : If eceeiey one aie eur prety notify 
us of concurrence. ae : 


On the same day the contractor maced Mr. ‘Starke: as faloes: te 


" Retel received your teleg: ram May 21 advise and agree. that exténsion is granted 
‘per your request. “Our bid for ‘earthwork and: structures: Pranielin: ‘Canal under 
Schedules 2.3 and 4 Specifications DGC-8891 Missouri. River Basin Project. ~ 


This exchange of telegrams i is persuasive evidence ‘that on: May 21, _ 
“1953, both the contractor and the officials of the Bureau: of Reclama- 
tion considered that the bid had not been accepted as yet. - eg 
. ‘Third, the delegations of authority made by: the’ Cormiiasickiar: of 

‘Redlitnation and published in'the Federal Register that'were in‘effect — 
during the period of the making ‘of the contract reserved to the Com- 
missioner and the Assistant Commissioners of the Bureau of Reclama- 
tion the authority:to authorize the execution of construction or supply 
contracts involving amounts in-excéss of $200, 000.1° ‘Hence the bid 
involved in the present case, being for-an amount in-exéess’ ‘of $200, 000; - 
could not liave been accepted by the contracting officer‘on his own mo- 
tion, but had to be referred to the Washington office of the’Bureau in: 
order to determine whether ‘specific authorization ‘for its acceptance 
would be‘granted. The requisite ‘authorization was not granted until 
May 25, 1953, when Assistant Commissioner Kenneth Markwel]l sent'a - 
teletype tothe contracting officer stating that the latter was “author- 
ized to award and execute” the: ‘contract and was to advise the Wash- 


: 10. Commissioner’ s Circular Letter 3509,. dated August 20; 1947, 12 F. R. 8896; Commis. 
a ‘stone?’ 8 Order 18, dated, July. 14; 1952, ae Re RIOTS, #6925-° 
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ington oilies “when contpact awarded and NTP Enotes to Grocead| 
issued,” 

The contractor: bases:its Séntention ¢ conceriiing: the date of the: award 
" primarily upon the considerations outlined below. 

First, on March 20, 1953, Assistant Commissioner Markwell. sent 

the Solicitor of the Depararisnt of Labor a letter, discussing the min- 
- imum wage provisions of the specifications for the present contract, in 
which Mr. Markwell stated that “arrangements are being made for the 
opening of bids and. award of contracts-on. the above specifications 
within the next. week or ten days.” This statement, made six days 
before the opening of the bids, and while their terms necessarily 
~ remiined unknown to thé writer;, offers no.trustworthy basis, ‘however; ° 
" for.an inference that the contract was, in fact, awarded within the 
time forecast by Mr. Markwell. Such an inference would. be a mere 
surmise, predicated upon circumstances that would support equally as 
well a surmise that the writer underestimated the time which would 
be consumed in evaluating and processing the bids to the point where 
an award would be in order. 

“Second; ‘at the héaring? tivo witnesses testified with respect. to the 
existence of a custom in the construction industry governing the time 
' factor in the award of contracts. Armstrong testified : 

We feel, and ‘it is our opinion, that we are awarded the contract when the bids. 
have been opened, the contracting. officer that has read the bid recommends the © 
award and our bond has. been ‘executed and signed and received by same.. vape 
Dp. 189. ) ae . 

AAG Baustian, the pondinne company agent who wrote the contr Rees 
bond, testified : 

The general practice is that as soon as the. bids have ia opened and tabulated, 
and the low bidder determined, and the contracting officer has designated accept- -” 


ance of the-bid, and the bond. filed that the: ‘contractor is authorized to proceed. or 
to start work, or plan to work (Tr., p. 192.) 


The testimony of the witnesses, however, falls far short of ‘establishing 


a business custom of such’ widespread avesptance‘and: ‘general: ‘notoriety 


‘as to make the custom relevant in interpreting the provisions of the 
minimum wage regulations of the Department of Labor, or even the 
provisions of the contract documents here involved. As the testimony 
was drawn from the personal experiences of two individuals, neither 
of whom was in.a position to speak-authoritatively with respect to the 
practices of the construction industry and Government contracting 
agencies ‘as‘a whéle; it” ‘would: seem to‘be'of rather limited’ scope. ‘The: 
testimony is, moreover, equivocal. Thus, while Armstrong would 
appear.to say.that.the time of award i as the time when the bond ‘is 
- received by the contracting officer, Baustian could have meant that 
the award does not take place until the ‘notice to proceed is received by 
_ the contractor. oe while Armstrong en of the action of the 
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contracting officer in recommending an award, Baustian refers to his 
~ action in designating acceptance of the bid—a difference that would 
be quite important in a case where, as here, the contracting officer could 
recommend an award but could not, until specific authorization was 
obtained from a superior, accept a bid or execute a contract. Further-. 
more, the testimony 1s, In essence, an: expression of the opinion of inter-'.— 
‘ested witnesses regarding the legal. effect of. the actions in which they 
: were involved, tatherthan obec. testimony conyarniny the nature ; 
of'a business custom. 

In the circumstances revealed by the foregoing discussion of. the 
doeuments of record and the oral testimony, the ‘Board finds that 
the contract was awarded not earlier than May 25, 1953, the date on 
which Assistant Commissioner Markwell authorized the contracting 
officer to award and execute the contract. . Since at that time more 
than 90 calendar days had elapsed from January 30, 1953, the date 
of issuance of Department. of Labor decision M-8835, that decision 
had become obsolete, within the meaning of the minimum wage regu- — 
Jations hereinbefore quoted, prior to the award of the contract. _ 
The status: of Department. of Labor: decision M-17467 remains to. 





be considered. That decision was not issued ‘until June 18," 1953, i 


which was after the contract had been executed by both parties as: 
‘well as awarded; and the minimum wage rates prescribed by its 
provisions were not:at any time incorporated verbatim in the speeifi- - 
cations. -The case for the applicability of decision M-17467 is placed 
by the Government squarely on the terms of Supplemental Notice No: 
3, which added to the specifications paragraph 4A. 


The letter from Assistant Commissioner Markwell to the Solicitor < 


of the ‘Department of Labor, mentioned previously, indicates that’ 
this change in. the terms of the contract was adopted «withthe con- 
éurrence.of the Department-of Labor and for the.express purpose of 
making applicable to the contract such. mew. mir 
- minations ‘as might ensue from the. hearings, then scheduled: to: 
‘commence on April 16,1953, which resulted in the issuance of decision 
-M-17467 on June 18, 1953.1 But even if this indication of the intent 
underlying paragr aph 44 were not available, its meaning would still. 
- be per fectly clear... The paragraph plainly states that in’ the event 
new minimum wage rates are prescribed by the: Department of Labor— 







1wage deter-, _ 2 


_as a result, of. the hearings scheduled to be held. during April 2 


1953—these wage rates will become applicable to. work. ‘subsequently 
performed under the contract, in substitution for the’ 
' forth in paragraph 4, and that “no increase in the contract prices will 
be allowed because of such substitution.” 





The hearings aiage appear to have resulted in two intervening decisions, M~14701, dated 
May 4, 1953, and M—17235, dated June 10, 1953, both of which were ultimately withdrawn 
and superseded by M-17467. 
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The application, moreover, of paragraph 4A to the situation here 
involved, namely, the substitution of a wage determination made ~ 
after the contract award. for a wage determination that had become 
obsolete prior -to the contract award, involves no conflict. with the 
provisions of the minimum. wage regulations hereinbefore quoted. 
The portion of those regulations which defines.the effect of actions. 
changing. or modifying an. origivial wage determination is limited to. 

‘situations .where the change or modification is. ‘made prior to the 

award, and. wherethe award is made while the. 90- —day period. of. 
effectiveness: of the original: determination is still running. 

‘In claiming reimbursement for the increased wage costs incurred. 
under decision M-17467, the contractor chooses to disregard entirely 
both the express authorization.in paragraph 4A of the specifications 
for the application of newly-determined wage rates, and the express 

a prohibition. in the same paragraph against. the allowance of any. 
increase in the contract prices. because of such application. Under. 

contractual provisions having the same substantive purport as those 
of paragraph 4A, recovery of additional wage costs, incurred follow- 
ing a re- “determing tion of minimum wage. rates‘made:by the Depart- 

ment, of Labor after the contract:, had ‘been awarded. and executed 
has been denied by the Court of Claims. 

In these circumstances the Board finds that decision M-17467 was 
applicable to. work performed under the contract after June 23, 1953 ; 
that the action, of. the contracting officer in requiring the contractor to 
abide by the minimum wage rates set forth in that decision was proper 5’. 
and that the contractor is not entitled to any adjustment of the. con-. 

- tract, prices: because of this action. It follows that the claim: ‘of thie - 
contractor for.reimbursement of the additional wage cdsts incurred by. 
it in complying with decision M-17467 must be denied on its merits. 

In view.of. this conclusion, the Board deems it. unnecessary to con-. . 
sider: the’ other defenses to this claim interposed by the. Government, 
namely. that the claim. is barred by failure of the contractor to’ file 
timely. written, protest in accordance with paragraph A-12 of the 
standard ‘specifications, . and that the. claim, if meritorious, would . 
constitute a claim for, unliquidated damages, growing out of an alleged 

breach of. contract by the United States, which the Board would, lack 

; jurisdiction to consider and settle. ' 











wal “Dy “paretta’ Cbintracting Ca., Ine..-v. United States, 109 Ct. Cl. B24 (1947), cert. 
denied, 333 U.S, 832 (1948). - Counsel for the contractor cites ‘another. portion of. this 
decision in whieh recovery was allowed for. additional wage costs incutred as a result of an 
increase. in. minimum ‘wage rates ordered by the project enginéer; but-not based. on any 
re-determination: -by, :the.. Department of . Labor. Comparing. | this portion -of the decision: 
with the portion in which recovery was denied, it is evident that the court regarded the. : 
presence or absence of a re- determination - “by the Department of Labor -as“being ‘the -ean-- 
trolling factor. Where no such re-determination had been made, the court held-that the 
action df the project, engineér-in ordering. ah-increase of Wages’ was:a= wrongful ‘act for 
wirich: ther ‘Government : swas Jiable. + es a awhere: the: increase wes: based ayee re-- 
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Claim: No. 3: Compacted Emibankement Overnin Seer 


“This claim is. for additional compensation _ in the. iiouey os 
$1, 569.8428 on account of an overrun in the quantities of compacted | 
‘embankment work required under Schedule No, 4 of the contract, and ° 
seems to be-predicated on the theory that a change entitling the con- 
éractor'to.an, equitable adjustment under article 3 of the -contract * 
-was effected by the so-called Stoecker memorandum of September. 29, 
1953. “In this document Stoecker indicated the quantities of excava- 
tion that would be required to provide: quantities. of compacted and 
‘uncompacted embankments for all fill sections for that:part of the con- 
- tract extending from Station 1117+96 to Station 1424 +70, in. accord- 
-ance with specificsition drawings. : 
-The-earthwork for the Franklin, Canal was divided into fa sched: 
aes Nos. 3 and 4.. Item 84 under Schedule No. 3 was an estimate . 
of 1,104,000 cubic yards of “Excavation for Canal,” and Item 87 under 
the same schedule ‘an estimate of 126,000 cubic: yards of compacted 
em jankments. Item 126°of Schedule No. 4 was an estimate of 391,000 
cubic yards of “Excavation for Canal,” and Item 129 of the same 
- schedule an estimate of 113,000 cubic yards of compacted embankment,. 
which, however, was erroneous.. In his findings the contracting officer: 
explained how this error had been made.. It seems that when’ the 
original design: was submitted by the field office to the Chief Engineer’s. 
‘office: for. review and approval the drawings for certain fill sections 
‘where the canal crossed culverts were changed. so as to ‘substitute 
embankments. wholly compacted for. embankments partially com- 
pacted, but the estimated quantity of compacted embankment shown 
under Item. 129 of Schedule No. 4 was not revised, PHOF to the bidding, 
-to reflect these changes. 
The contractor commeticed his operations at the westerly end.of the 
canal, which was included in Schedule No. 3, and worked his way to’ 
the east, although ‘at. the meeting at the Dudley Hotel following the 
award.of-the.contract, Government personnel had discussed with the 
‘contractor the desirability of starting at the east:end where there were 
more. fills to be placed, in comparison with the amount of required 


deterinination of rates by the Department. of Labor, the court held that the provision jn-the. 











specifications, tothe effect that. additional ec: mpensation: ‘would not be. paid .because. of. - 


wage increases, precluded recovery by the contractor. 
_-% The claim was. originally for $17, 768. ae but ‘was. reduced by" an amendinent made at 
the hearing (‘Tr.;’ p. 198). 

14’ Article ‘3 oft the. contract authorized the contracting officer to make changes in the 
drawings and/or’ ‘specifications of the contract. and within the general sconé. thereof, but 
provided. that an equitable adjustment should be madé if such changes caused an ‘increase 
or. decrease in «the: amount due under the: contract, or, in the time required for its 
: performance: 

, & The memorandum Was ‘actually in the-form of a letter to the: contractor, but has: been 
referred to thr oughout the pr ocecdins | as the Stoecker memorandum. 
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excavation, than at the west end (Tr., pp. 223-25). The advaritage” 
of this procedure would have been “to work the waste out” during the | - 
freezing weather when no work could be performed on compacted 
embankments (Tr., pp. 246-47). However, the procedure of the con- . 
tractor in working from west to east during the months of July, 
August and September 1953 was to concentrate its efforts upon the 
excavation and wasting of the material not wet enough-for compacting 
embankments, which it did at:the rate of approximately 325,090 cubic 
yards a-month (Tr., pp. 205-06, 210-11, 222-23). It is deducible 
from: this mode -of .operation that the contractor must have been 
planning to work the canal a second time after wasting this material, 
*; at-which time the remaining material would be excavated and. used for 
- constructing the remaining embankments. 
'. As the contractor reached the end of the sections of ihe canal under 
Schedule No. 3, it requested Stoecker to supply the information con- 
tained in his memorandum (Tr., p. 236), presumably so that it could 
plan its further. operations in the performance of Schedule No. 4. 
For the reaches of the canal between Stations 1117 +96 and 1424-70, 
- the memorandum showed that 335,324.65 cubic: yards of excayatio 
~ -would be required for compacted embankments and 34,724.33 cubie: . 
yards of excavation for uncompacted embankments, which would make 
a total of 370,048.98 cubic yards of material in excavation that wold ~~ 
~ be needed for these purposes: It was further stated in the memoran: 
dum that the total canal. excavation between Stations 1107+00:and 
1424+70 would be 376,036.94 cubic yards, plus a small additional. _ 
amount because of excavation for drains. However, the first entry'in :*°'- 
the memorandum, which covered the distance between Stations’: ~ 
1117+ 96 and 1123+ 00, and showed the amount of compacted'embank- «»: 
ment between these stations to be 49,745.80 cubic yards, represented’a ~.-. 
_yeach of the canal which was withiri Schedule No.3 (Tr., p. 207):” De=:- 
ducting this amount from the total of 335,324.65 cubic yards of ‘exca- 
vated material required for compacted embankments, the total foi" 
Schedule No. 4 would be 285,578.85 cubic yards. As it is common 
knowledge that excavated material is reduced in volume by-compac- 
tion,—and laboratory tests showed that in this particular instance 1.438 
cubic yards of excavation were required to obtain one cubic-yard of 
compacted embankment—the total estimate of compacted embankment 
for that schedule. would be 199,705.49. cubic yards (285,578.85/1.43). 
- This figure is only a little less ‘than the 209,789 cubic yards of com- 
pacted embankment actually placed and. paid for under ‘Item 129. a 
Schedule No..4 at the bid price of 2 cents per cubic yard.: ee 
The contractor asserts that it had planned its operations on the” 
basis of the erroneous estimate of 113,000 cubic yards of compacted 
embankment in Item 129 of Schedule No. - and that ines issuance of 
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“the Siok: sliemorendien threw: its work sohedule “out of. joint, a 


‘It alleges that in order to complete the compacted embankment. work 
it had to secure additional watering equipment and that, until-this 


could be accomplished, it had to shut down some of its excavating 
equipment. In his decision the contracting officer held, however, that 
notwithstanding the error, the contractor could have roughly com- 
puted the amount of compacted embankment work which it would 


‘have to perform, since the drawings included in the specifications con- 


tained sufficient. data for this purpose, and since such a computation 


could also have been made from mass diagrams which were available ; 


to the contractor. Thus, the contracting officer stated: 
The contracting officer is informed that about the middle of June 1953, Mr. 


Armstrong and his Superintendent were in the Franklin office at which time they 


were shown the incomplete mass diagrams for haul purposes, and were advised 


‘as to the total compacted embankment requirements for both Schedules No. 3 and 


4, Later in August the contractor was given a print of the complete mass diagram 


“from Station 1068 to the.end of Schedule No. 4.:° Therefore, the contractor was 


informed by the Government of the anticipated overrun. in compacted: embank- 


‘“ment'on Schedule No. 4 as early as three months prior to.the gr atuitous issuance 


of the: Stoecker memorandum on September 29, 1953. 


The.contracting officer concluded that the Stoecker memorandum did 


not constitute a change within the meaning of article 3, and that addi- 
tional compensation by reason of the overrun in the compacted em- 


bankment work was barred by paragraph Any of the standard 
specifications, which reads .as follows: 


The quantities noted in the schedule are approximations for comparing bids, 


‘and no claim shall be made against the. Government for excess or deficiency 


therein, actual or relative. Payment at the prices agreed upon will-be in full- 


for the completed work and will cover materials, supplies, labor, tools, machinery, 


and all other expenditures incident to satisfactory compliance with the contract, 
unless otherwise specifically ‘provided: . 

' Paragraph A+ is typical of the “approximate quantities” provi- 
sions frequently inserted in the specifications for’ Government con- 
struction contracts made on a unit-price basis. ‘These provisions some- 
times have varied considerably in their phraseology and these varia- 


_ tions, particularly when coupled with differences in other provisions of 


<e 


the contract, could conceivably affect the result in individual cases. 
Nevertheless, they have been generally held to mean that: the quantities 
of work actually required to be performed under the contract, whether 
greater or less than the quantities stated in the schedule, are to be paid 


for at the unit prices bid by the contractor, and that the mere existence 
_.of an overrun above or an underrun below the schedule quanti ties i is not 


1¢.The mass diagrams were: graphs showing the location and size ie the cuts and fills for 
the canal, the amounts of earth in each éut, the amounts of earth’ needed for. each fill, and 
the tanner ‘in which the canal could bé. constructed with a minimum amount of hauling. : 


from. and to. the cuts and fills. 
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sufficient cause for the allowance ae an n equitable adjustment predicated — 
on the actual cost. of the work done by the contractor.7 Thus the 
Court of Claims has declared that the presence of an “approximate 
quantities” provision must be deemed iy “put.all bidders on notice that 
- they had to make their own.estimates” of the number of units of work 
to be done.* The Supreme Court has likewise said, with respect to 
analogous contractual provisions, that “the naming of quantities can- 
not be regarded as in the nature of a warranty, but merely: as an esti- 
mate of the probable amounts in reference to which good faith only 
_ could be required of the party: making it.”?° Where a contract con- 
tained an “approximate quantities” provision, neither the fact that the 
discrepancy between the quantities stated in the schedule and the 
quantities actually required for completion of the contract was com- 
parable i in size to the one here involved,” nor the fact that the discrep- 
ancy was due to a miscalculation by the Government in making up 
its estimates,” nor the fact that the actual cost per unit of the work 
performed by the contractor in completing the contract was more than 
his bid price per unit,?? has been considered sufficient in itself to en- 
title the contractor to additional compensation over and above the 
unit prices bid by him. . 
The cases in which the presence of an “approximate quantities” pro- 
vision has been. held not to-preclude an award of additional compensa- 
tion have dealt with special situations where the contractor could not, 
in fact, have verified the estimated quantities stated in the contract 
by making an independent computation from. the drawings and 
_. specifications, assisted by.an independent investigation of the site of 
the work, so that it could be said that the parties had contracted under 
a mutual mistake of fact or had encountered a “changed condition” 
within the meaning of the contract provision on that subject, and — 
where the nature of the ensuing overrun or underrun was such that. 
it, in fact, caused the cost per unit of the work actually done to exceed 
the cost per unit that would have been incurred if the contractor’s bid 
had been entirely provident, and if the Government’s estimates had 
been accurate.**. The provision has also been held-to be-inapplicable 
Thompson Vv. United States, 1380 Ct. Cl. 1 (1954) ; Russ Mitchell, Inc. v. United States, 
121 Ct. Cl. 582 (1952); Morris € Cumings Dredging Co., Inc. v. United States, 78 Ct. Cl. 
511. (1933); 8 €.S Engineering Corp., 61 I. D. 427 (1954) ; George P. Henly Construction 
Go., CA-120 (Nov. 1, 1951) ;-C. F. Lytle Co. and Green Construction Co., CA~99 (May 3, 
1951); see Dawson & Corbett, CA-89 (April 8, 1951). : 
8 Hirsch v. United States, 104 Ct. Cl. 45, 56 (1945). 
0 IApshite & Cohen V. United States, 269 U. S. 90, 92 (1925). aa 
__.. 0 Hirsch v. United States, 104 Ct. Cl. 45 (1945) ; Peter Kiewit Sons’ Co., Comp. Gen. 
B-83024 (May 20, 1949). 
21 Genéral-Shea-Morrison, Comp. Gen. B~114585 (June -19, 1958) ; Neely, BCA No: 589, 
2 CCF 958 (July 10, 1944). - 
. 2 Hirsch v. United States, 104 Ct.- Cl. -45 (1945) ; see Peter Kiewit Sons’ Oo. v. United 
‘States, 109 Ct. Cl. 517, 528-(1947). 


23 Chernus:v. United States, 110. Ct. Cl. 264, (1948); 3; Peter Kiewit Sons’ Co. v. United 
States, 109 Ct. Cl. 517 (1947). 
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te: fhave overruns of underruns that, in “fact, result frau iifttmative 
., action of the Government in altering the nature of the work to be per- 
formed under the-contract through the exercise of its reserved power 

tomake changes in the plans subsequent to the letting of the contract.”# 
_- The basic contention of the contractor is that theestimates: in: the 
Stoecker memorandum of the amounts of excavated materials: re- 
quired for compacted: embankments constituted “changes in the draw- 
. Ings-and/or.-specifications” within the meaning of Article 3 of the 
contract, and that the contractor is, therefore, entitled to an equitable 
adjustment under that article. In support: of this contention the 
contractor points to the conceded facts that not only the 199,705 cubic 


yards of compacted embankments which, the memorandum indicated, 


_ would probably need to be put in place under Schedule No. 4, but 
also the 209,789 cubic yards of compacted embankments which the 
contractor was actually required to put in place under Schedule No. 4, 


op 


were, respectively, almost double the 113,000 cubic yards of compacted . 
embankments specifically called for by the words of the schedule © 


itself. 
_ Tt seems to the Boar d, however, that the Stoecker memorandum pos- 
- sesses noue of the elements of a change: in the “drawings and/or speci- 


- fications” within the meaning of article 3. The memorandum simply ~ 


consists: of a. station-to-station computation of quantities of com- 


-pacted and uncompacted embankment work, together with an. esti- 
mate of the total amount of excavation for the same reaches of the 
canal, followed by these statements : _o- 

- Compacted. embankment and embankment quantal shown are the . 
cubic yards of excavation required to make the. fills listed: 

} would not advise to waste any’ dirt in the waste area: until all the 
compacted embankments and:-embankments are put-i. 


‘This phraseology conveys no hint of an intention to change the re- 


quirements of the drawings and specifications, except in so far as such — 


an intention might be suggested by the existence of a variation, if 


there were one, between the quantities computed in the memorandum 


and those called for by the drawings and specifications. 
Nor is there any basis in the record for a finding that: the Ganntities 


computed in the memorandum were materially: different from those 


actually needed in order to build the canal embankments to the dimen- 
* sions and compaction standards prescribed by the drawings and speci- 
fications. Stoecker in his testimony supported the contracting offi- 
cer’s finding that the quantities stated in the memorandum were 


computed in accordance with the contract drawings (Tr., p. 236). 


The contractor did not. seek to rebut. this testimony, but, rather, con- | 





24M. Hoard, IBCA-6 (May 11, 1955); 8 &é8 ‘Engineering Corp., 61 I, D. 427 (1954) ; 4 
Durham & Sauer, CA-124 (Dee. 19, 1951) ; see Neely, BCA No. 589, 2 CCF 953 (July 10,. 
1944). ; 
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ceeded that the work performed Susuant to the Stoecker memorandum 


was in substantial conformity with the contract drawings. Thus, ._ 


_the contractor by its notice of appeal admitted the findings of. the 
contracting officer that “the estimated quantities of compacted em- 
bankment represented by the excavation requirements stated in Mr. 
Stoecker’s memorandum were: within approximately 10; 000 cubic 

' yards or 5 percent of the actual quantities required by. the specifica- 
tions drawings”;* that “the quantities of compacted embankment 
actually placed by the contractor and paid for under applicable sched- 
‘ule items were essentially as shown on the specifications drawings, and 
in accordance with Mr. Stoecker’s memorandum”; ** and that “the spec- 
ifications drawings require the placement of some 200,000 cubic yards 
of compacted embankment whereas schedule pay Item 129 discldésed 
an estimate of only 113,000 cubic yards of compacted embankment.” * 
Finally, counsel for the contractor in his reply brief of March 5, 1956, 
stated that there was no change in the drawings as such. ; 

The real pith of what the contractor contends is that the. picts 
of compacted embankment called for by the Stoecker memorandum 
and subsequently put in place by the contractor necessarily amounted 
to a change because they were nearly twice the quantities stated in 
the schedule. This contention is not compatible with the provisions 
of the contract. The authorities previously cited established that 
where the only basis for a claim is a difference between the number of 
units of work listed in the schedule of a contract and the number of 
units of work that need to be done in order to complete the job to the 

dimensions and standards elsewhere set-out in the drawings and speci- 
fications, the effect. of the “approximate quantities” provision is to 
cause those dimensions and standards to prevail over, the estimated _ 
quantities of the schedule... The Stoecker memorandum in com- 
puting the work requirements of the contract on the basis of what was 
set out in the drawings, rather than on the basis.of what was set out 
in the schedule, resolved the discrepancy between these two portions 
of the contract.in exactly the way that the contract commanded and, 
therefore, made no change. in the contract. 

~ While this disposes of the principal line of argument on which the 

' eontractor rests its case, certain. subsidiary. arguments advanced by 
it in support of the contention that a change occurred need to. be 
evaluated. . 

The first is that the drawings failed to show, all of the dimensions 

to which the embankments were to be compacted. At the hearing . 
Armstrong testified at some length on this subject (Tr., pp. 199-204, 

259). The Board has examined the portions of the drawings ‘that 

* See footnote to paragraph 14 of the findings. , pe 


26 Tbid., paragr: aph 16. 
 Ibid,, paragraph 16. 
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. were referred. to in the: course: of: his testimony, and finds they did 
adequately show the diniensions claimed to-be lacking.’ “In any. “event, 
this line of objection would seem to have beén:abandoned, since dounsel 
for the contractor in his reply brief of March 5, 1956, stated that it 
“appears to be immaterial” ‘whether the drawings were am euouss or 

not, 

“The next argument: is ‘that ihe Government: aid. not fariiigh the 
contractor, prior to the bidding, with any cross-sections, mass dia- 
“grams, or other data‘from which the:contractor could have accurately 
'_ yxelated the dimensions given:in the drawings to the actual topography 
of-the land: across which the canal cuts ‘andfills' were to be made. 


‘This-is'true, but it does not: follow that the.contractor was‘thereby -- 


‘left without any reasonable means ‘of finding out, independently of 
the: figures contained in the schedule, what were the approximate 

quantities of compacted embankment that would be needed in’ order 

to comply with the requirements of the drawings and specifications. 

The topography of the canal route was, of course, a surface condition. . 

_ that could be seen and, if the contractor wished, measured. Stoecker 
testified that a rough estimate of the quantities of material needed 

"for the construction of the embankments, which would probably have” 


- involved a margin of error of not more than 15 percent, could have © 
been made from the information given. in the specifications (Tr., pp... > 


258-254). Armstrong testified that he “could have” roughly com- 
puted these quantities from the information given on the draw- 
ings, but that it would have been “very impractical,’ and that he 
did not do so because “it wasn’t my responsibility * * *” (Tr., p. 214). 
On the record as a whole, the Board finds that the contractor could 
have determined, by reasonable efforts in advance of the making and’ 
‘ opening of its bid, that the quantities of compacted embankment called 
for by the drawings and specttioshicns were substantially vs than 
those stated in the schedule. 7 
‘The contractor’s argument that it was taken bg surprise by the 


Stoecker memorandum is also lacking in persuasiveness. The record © | 


would seem to indicate that the disruption of the-contractor’s opera- 
‘tions was.caused by the vagaries of nature and its own neglect. in. 
taking advantage of available sources of information, rather than 
by that memorandum. The contractor began work on the portion of 
- the canal covered by Schedule No. 3 in June 1953, performed a large - 
part of the excavation work and some of the comipaction work under 
that schedule during the summer, and by the end of September 1953 
was in @ position to start excavation work on the portion of the canal . 
covered by Schedule No. 4.. According to his testimony, it would 
appear that Armstrong thought or hoped that ‘enough naturally 
moist, soil i be found 1 in- the lower pa of the deeper eS or 


310 DECISIONS OF THE DEPARTMENT OF THE INTERIOR - [63 1. D: 


‘might be provided by rainfall while the work was in progress, to 
admit of the construction of the Schedule No. 4 embankments with the 
same amount of watering equipment that was used for the Schedule 
No. 8 embankments (Tr., pp. 206, 221-223, 226). This result, how- 
ever, would be.harder to achieve for Schedule No. 4 than for Schedule 
No. 3, because, as already indicated, the fills on Schedule No. 4 would 
consume a.much larger proportion of the material from the cuts than 
was true of Schedule No. 3. The summer of 1953, moreover, turned 
out to-be unusually dry.. ‘Then, on September 29 the Stoecker memo-... 
randum brought home the hard fact that the compacted embankments 
along the as,yet unexcavated reaches of the canal would consume 
about 335,824 cubic yards out of excavations. that were apt to aggre- 
gate not a great deal more than 376,036 cubic yards. Hence, it is 
easy to agree with the contractor that. in the light of the facts indi- 
cated by the memorandum, the watering equipment then. on ‘the job 
was inadequate to admit of the work on Schedule ‘No. 4. being 
prosecuted at the pace which the excavation equipment. could..other- 
wise have maintained. 
But this does not mean that it was the Stoecker memorandum which 
‘threw the contractor’s. work schedule “out of joint.” On the contrary, 
the weight of the evidence is to the effect that the contracting officer 
‘was quite correct in concluding that the information contained in the 
memorandum was information of which the contractor could have 
_ readily availed itself in time to avoid any disruption of its operations, 
since the figures set forth in the memorandum were a presentation in 


_ tabular. form of data.that also appeared in the mass diagrams. The _ 


préparation of mass diagrams is a customary excavation job procedure 
with which Armstrong was familiar. At the hearing, it was stipulated 
that Armstrong “was in the Bureau’s office on two or more occasions at 
- which time he was shown certain mass diagrams by Mr. Nelson and 
_ Mr. Stoecker, which included mass diagrams for Schedule No. 4,” and 
that “the two or more occasions on which Mr. Armstrong visited the 
Bureav’s office and was shown the mass diagrams was in the month of 
June 1953” (Tr., p. 256). Stoecker, who had immediate supervision 
over the preparation of the mass diagrams, and Olin Gray, his superior, , 
both testified that the mass diagrams, including those for Schedule No. 
4, were completed during the first part of the month of June 1953, and 
that the earth quantities then shown on the diagrams were not.sub-. 
' sequently changed to any material extent (Tr. pp. 231, 237, 238, 243, 
. 244). .In the light of all the evidence it is a fair inference that. the 
~ contractor could easily have obtained, shortly after receiving the notice 
to proceed on.June 2, 1953, the identical information on. which it bases: 
its‘claim of surprise. 

The one remaining question | is whether an coquitable adciatmant: is 
da the contractor for a part of the overrun in compacted embankment: 
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work that: seems a oan been brought about by minor ‘revisions in cide 
plans for: this work made after the specifications were ‘issued for. 
bidding. The contracting officer did not: particularize these revisions’ 
' other than by saying that “in some instances sections of full compaction 
were extended longitudinally approximately 8-feet beyond the limiting 
stations shown on. specifications eased and by indicating that. 
there: were! “other minor revisions.” He found. that the increase in 
quantities. attributable to the revisions amounted to approximately 
4,150 cubic yards, or slightly less than 2 percent of the total amount 
Gt compaction work performed under Schedule No. 4, and also found 
that this increase in quantities “could not have affected the contractor’s — 
operations appreciably.” * The contractor specifically admitted these 
findings in its notice of appeal, and did not press the issue either in its 
briefs or at the hearing. Moreover, the record contains no evidence to 
‘show that the particular 4,150 cubic yards of overrun that resulted 
from these revisions in the plans j in any way increased the contractor’s 
costs. Because of these circumstances, the Board cannot consider this 
minor-part of the overrun as a factor in the appeal. 
“In view of the established facts and applicable legal authorities, 
the Board must conclude that the so-called ‘Stoecker memorandum did . 


not amount toa change and that the contractor is not entitled to an 


equitable adjustment either by reason of the issuance of the memoran- 
_. dum, or by reason of the erroneous estimate of compacted embank- 
ment work included ‘in Schedule No. 4, or by reason of the quantities . 
of such work actually performed ander the contract, It follows. that. 
this claim must be denied. 


Claim No. 4 ‘Damage to Praghor Bulldozer 


This is a claim for compensation in the amount of $5,417-62° on 
aécount of damage to one of the tractor bulldozers operated by. the 
_ contractor, and for loss of its use while under repair. - It is alleged: 
* that the bulldozer was damaged in the course of the contractor’s opera- 
tions, when it struck an underground gas pipe line belonging to the « 
. Kansas-Nebraska Natural Gas Company. ee 
<.. Theaceident occurred while the contractor was grading the right-of-. 
way for a road, tequired by the contract, that intersected the pipe. line. - 
The -coritractor contends that the location of the pipe line was not 
accurately revealed either by the contract’ drawings or by the stakes 
which had been set to show the line and.grade of the road. The 
Government contends that the true location of the pipe line was re- 
vealed by one of the drawings, although on another an incorrect 
location was given, and that the stake. which was. supposéd to, show 


28 See paragraph 16 of the findings. 
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the place where the pipe litie would be found had been set. by an. 
employee of the gas company, rather than by Government personnel. 
The contracting officer denied the claim on the ground that. it: 
constituted a claim for unliquidated damages which the provisions 
of the contract gave him no authority to eritertain.and settle. At the - 
hearing, counsel for, both the contractor. and. the Government indi-.- 
cated, without: waiving any rights, that. they acquiesced in this con- 
clusion; but asked that the Board make an independent determination 
of the jurisdictional questions(Tr. «sp: 261). 
The Board considers that the instant claim is based dither on an 
alleged breach of contract by.the Government, or on an alleged tortious 
act of the. Government. In either event, anther the Board nor. the 
contracting officer has authority under ‘the terms of the contract to 
‘determine the dispute. A like decision was recently rendered by the: — 
Board in‘a case where damage to, and loss of use ‘of, a contractor’s 
equipment was alleged to have resulted from the manner in which the 
equipment had to be operated in order to carry out the work instruc- 
tions given by Government personnel. *» Accordingly, the appeal, in 
so far as it involves: this clain, i is dismissed for want of jurisdiction. 


Claim No. 5: Su uspension of Work | 


"This i is a dlai for: compensation in the amount of $3, 018.92 based . 
‘upon the contention that the Government ordered a suspension of 
work and that the delays thereby brought, about increased the con- 
tractor’s costs by the amount stated, 

The alleged : suspension involved portions of the contract work that 
affected. pipe lines of the Kansas-Nebraska Natural Gas Company, - 
. and that necessitated the working out.of arrangements with the-latter ' 

-for the protection of the pipe lines. The contractor appears to-main- 
tain that, under ‘date of December. 15, 1953,. the authorized -repre- 
sentative of the contracting. officer ‘wrote a letter, addressed either: to. 
the contractor or to one of its subcontractors, ordering that work on; 
the pipe line. crossings be suspended; and that this suspension con- 
tinued in. effect. until January 8,.1954. This letter was not produced. 
by the contractor, and the Government asserts that a. search of the files | 
has. revealed no-evidence that such a letter was ever written or sent. 
The Government also maintains that any work stoppages which oc- 
curred during the period of the alleged suspension were due to disputes 
or misunderstandings between the contractor and the gas company. 


«In the abserice of the production of a written suspension order or 


of clear and-convincing evidence that such an order was actually 
issued, the Board finds that the contractor has not met. the burden of 


: ® Goodfellow Bros.; Ino., IBCAA17 “(Jan. ‘10, 1955)... 
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proving that. a.. suspension of work “was, in fact, ordered by’ the 
‘Government. 

The standard form Government. contracts have ieee consistently: 
construed as not authorizing administrative. consideration and settle- 
ment of claims for increased costs incurred solely. by reason‘of delays 
of the Goveriment, unless an express’authorization for the-adminis- - 
trative allowance of such claims has been included in the contract. 
‘The only provision in the present contract which conceivably ‘could 
be read as constituting such an authorization is paragraph A-14 of 
the standard specifications, entitled SE of Work.” ‘It. ae 
vides as follows: : 

"The Government may at any ae. ‘suspend the whole or any portion of the : 
‘work under this contract but this right to suspend the work shall not ‘be ‘con- 
-strued as denying the contractor actual, reasonable, and necessary expenses due 
ito: delays, caused by such suspensions, it being understood that.expenses will not: 
tbe allowed for such suspensions when ordered by the Government on account of 
weather, conditions or on account of the failure. of Congress: to: make the neces: 
sary appropriations for expenditures under the contract. ; 
‘This paragraph, however, obviously has no application to a situation 
where, as here, there is no showing that the performance of the work — 
“was suspended in. any way by the Government.” 

The instant claim.was denied by the contracting officer < on the — 


ground that it constituted a claim for unliquidated damages which the — 


provisions of the contract gave him no authority to entertain and 
settle. At the hearing, counsel for both the contractor and the 
Government : indicated, without waiving ‘any rights, that. they 
acquiesced in this conclusion, but asked that the Board make an inde-. 
pendent determination of the jurisdictional question (Tr., p.261). 

‘The Board considers that the claim is, for the reasons indicated in 
the preceding discussion, one which neither it nor the contracting 
officer has authority to decide under the terms of the contract. | Ac- 
cordingly, the appeal, in so far as it involves this claim, is dismissed 
for want of: jurisdiction. 


Claim N 0. &: Extra Work in Constriation of a Berm . 


- Claim No.8; as presented to the contracting officer, corigigted of 
three subitems, to which a fourth was later added by the contractor. 
No appeal was taken from the contracting officer’s decision on subitem 
-3, At the hearing subitem 4 was withdrawn by the contractor, and 
subitem 1 was remanded to the contracting, officer for further con-' 
“sideration. Aceordingly, subitem 21s the: only part of claim No, 8 . 
now before the Board. 
“This subitem. is for additional compensation” in the 3 ‘amount ot 
$1, 500: for : extra. work alleged: to have been performed - by the coni- 


80 See Hlectrice Mupmooritg and Construction Service; Ene., 63° WDE (1956) 
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tractor. in.the construction of a bekin i in nike vicinity, age Station 1392. 
At the time the contracting officer made his findings with respect to 
this claim, he was under the impression that as a result.of a conference: 
which he had had with the president of the contractor the claim’ was 
‘being withdrawn,.and he did not, therefore, g go into much detail con- ° 
cerning its nature. Unfortunately, the testimony taken at the hearing 
still. leaves in considerable uncertainty both the particulars of the 
work,claimed to be extra and the precise circumstances that led*to-its. 
performance. Seemingly, the construction of the berm ‘necessitated. 
the excavation of additional earth from areas already graded, with 
the result that some of the grading had to be done, over again, and, 
apparently, it is this grading work for which the contractor claims 
additional compensation, It is also not entirely clear whether the . 
berm had to be constructed as a result of an error made by Goyern- 
ment personnel, or as a result of a change in plans by the Gover nment. 
‘The situation is further complicated by a dispute between the Govern- 
ment and the contractor over the issue whether the work performed 
was covered by.a binding oral agreement: under which: the: contractor. 
_ was to perform all of the additional work, including the grading, at 
the unit price for excavation fixed by the contract, this being 18 cents - 
per cubic yard.* The Government contends that such an agreement 
was made by Roy Cheek, the contractor’s superintendent, whe had 
been authorized to act for it, and by Stoecker and Gray as repr esenta- 
_. tives of the United States. ar 
_ Only Armstrong testified on behalf of the contractor concerning 
this agreement. The Board does not: construe his testimony as: 
amounting to a denial that the agreement was made as alleged. Pay- 
ment was rnade to the contractor pursuant to the agreement, and 
Armstrong knew that a change was being made in the plans for he 
testified that, although he was not present when the work was 
commenced, he “had seen the stakes as they were reset” (Tr., p. 140). 
Moreover, the contractor did not. call Cheek to testify either that he 
had not made the agreement, or that he was not authorized to make 
the agreement. Armstrong himself testified that..Cheek was not 
-authorized.to make the agreement, although at the request of the 
Government, he had -written a letter to Boyce, the Construction En- 
gineer, under date of August 21, 1956, in which he had stated: “This 
is to advise you that in my absence, Roy Cheek will be the one for your 
representatives to contact with reference to any portion of the'con- 
struction work.” *? Armstrong did not consider this letter applicable, ° 
however, because, as he testified, he was in his office? in Franklin or 


» 8No written orders for the performance of the work were given err, «3 De 151). : 

” Apparently this letter was written to carry: out article 8 of the ‘eoutract which pro- 
vided: “The contractor shall give his personal superintendence. tothe work or have. @ 
- competent foreman or superintendent, satisfactory to the eantrscting officer,..on. the work 

at all times during DFOBTERS:, -~with: authority. to-act for him... APRS oti oe 
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7 with the aphon: crews at the time the agreement was: made, and his oe 
superintendent was not authorized to make any’ agreement which. 
would result in a change in the work. ° : 

’ The Board has no doubt. that the et concerning the. con- ~ 
struction of the berm was made inthe form and manner alleged by the 
Government. . It does not deem it necessary to. decide, however, _ 
whether the agreement was binding on the contractor, and Re 
consideration of the present. claim is barred thereby.. 

The burden of proving a claim for additional compensation is sae 
ways on the contractor, and it had not met.this burden in at least two 
important respects. 

In the first place, the record gives no satisfactory answer to the 
question whether the work performed was work that did not,.come 
under paragraph B-5(a) of the standard specifications, which per- 
- mits variations in “the slopes of excavations or the slopes.of.embank- _ 
-ments and. the dimensions dependent thereon,” and stipulates that — 
payment for such work will be made at unit prices unless the con- 
tracting officer has determined that unit costs have been increased.or » 
decreased as a result of the variation; or under paragraphs B-11(a) 
and (b) of the standard specifications which include provisions that 
embankments shall be compacted “to the elevation and tothe top . 


widths and side slopes shown on the drawings or prescribed by the 


- contracting officer,” and that Deen will be made at unit Briges for 
such work. , 
In the second Ee assuming that’ the work: prt onned was not 
covered by the foregoing provisions, and constituted, . therefore, a 
change in the specifications which entitled the contractor to an.equi- 
table adjustment, the contractor has failed to establish that the $1,500 
which it.claims is the amount which should be allowed. It is impor- - 
tant to note that the contract made no provision for payment for 
grading work as such. Paragraphs B-5 and B-9 of the standard 
specifications define excavation as including, among other things, the 
grading of the floor, slopes, and other features of the canal and its - 
embankments. Under these paragraphs, payment for the excavation. 
of a given area, at the applicable unit price, constitutes payment as . 
well for the grading of the canal areas from which the earth is re- 
moved and of the embankment areas in which it is placed. Since the - 
contractor, admittedly, has been ‘paid for the work. on the berm at the 
- excavation unit price, it is apparent that its claim is one for additional 
compensation on account of work for which it has Sey been pad 
at. the contract rate. 
The evidence is quite insufficient to iui a claim of this cintaclar: 
Armstrong rey that. the $1,500 sought by the contractor did not 
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“represent the cost of additional labor, ‘bat ‘only an additional char we 
for the machinery involved. in the grading incident to the construction 
_of the berm. “That is only the charge for the machinery that it took 
to re-do the sloping and get’ it back into the same shape that we had 
gone through before,” he: ‘toatified: “Then the question was put to him: 
- “There is no damage factor in here for having to bring back this equip- - 
ment to do‘this work and taking it off some other project?”, and he 
replied: “No, we didn’t: The equipment was there.” (Tr., p. 187.) 
There is nothing in the record to show that the construction of the 
berm necessitated more extensive use of grading machinery in pro- 
portion to the volume of material excavated than did the construction 
of the other features of the canal. Absent such a showing, it would 
be hard to find that the unit price for which the contractor was willing 
to grade, as well-as excavate, a number of miles of canal was less than 
a fair price for the excavation, including grading, of this particular. - 
berm. Moreover, Armstrong also testified that, although he had re- 
ceived payment for the berm at the excavation unit price, he had not 
allowed the Government any credit for this. payment in. computing . 
the amount of the claim (Tr., p. 140). Even if the $1,500 were to be 
accepted as a fair measure of the cost: of the grading work, the con- 
tractor: would not be entitled to recover more than the difference be+ 
~ tween this amount and the sums already paid on account of the same — 
. work. There is no way of determining from the record what this — 
_ difference would be, and, conceivably, the $1,500 could ‘be Jess than 
the sums already paid. The Court of Claims has uniformly held that 
‘if uncertainty as to the amount of damages goes to the point where 
there is no reasonable basis for ascertaining the amount, recovery 
cannot be allowed.* The Board believes that the same rule should. be 
followed in determining additional compensation. 
Finally, whatever may be the merits.of the claim, the contractor has 
' not. complied with the protest provision of paragraph A-12 ‘of the 
standard specifications. This provision states that a contractor who 
“considers any work demanded of him to be outside of the require- 
ments of the contract” shall immediately ask, in writing, for a written 
. instruction or decision and shall, within 20 days after its receipt, file. 
a written protest with the contracting officer; and declares that “ex- 
cept for such protests as are made of record” in the manner and within 
the time limit just stated, the decisions of the contracting officer shall. - 
be “final and-conclusive.” Although the record does not show pre- 





a3 Bastern Contracting Co, v..United States, 97 Ct. Cl. 341, 355 (1943) ; Addisow Miller, 
Ine, v. United Statea, 108 Ct, Cl. 518, 557, cert. denied, 332 U..8. 836. (1947) ; Shepherd v. 
United- el 125. Ct. Cl. 724, 736 (1953). i 
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sical when the work on eh ‘berm was ‘done, the prondant of thée.con- 
tractor knew that it.had been done, and did not protest or make a 
claim for additional compensation until he executed a release on con- 
' tract on December 20, 1954, which was-three‘and a half months after . 
September 5, 1954, when the portion of the canal involved in the claim 
had been ooripleted and aceepted. Under the authorities the right of 
a contractor to an equitable adjustment is dependent upon timely com- 
pliance with the protest provision.* It has been held, to be sure, that. 
the protest requirement must be deemed to have been. waived if the. 
contracting officer has considered: the claim on the: merits.** While 


the contracting officer in this case did to an extent discuss the merits of 


the claim, he did so only because he was under the impression that. 
the claim had been withdrawn. In such a situation, it would hardly be ~ 
appropriate to imply a waiver. Nor do the circumstances of the pres- 
ent case offer sufficient ground for now waiving the failure to protest. - 
It may well be that the uncertainties and perplexities revealed by the — 
record in the present case would not.exist if timely protest had been. 
made. The Court of Claims has emphasized the importance of -pro- - 
cedural requirements in enabling the contracting officer to investigate ~ 
a claim while its basis can still be ascertained readily.® — ee: 

‘Hence the claim for additional comeneaton ee subitem. 2. of 
Claim No. 8 must be denied. 


ConciLusion 


“TPhetetors, ‘pursuant to the authority delegated to the Board of - 

- Contract. Appeals by the Secretary of the Interior (sec. 24, Order No.. 

2509, as-amended; 19 F. R. 9428), the decisions of the ConkeAchin es. 
offer dated April 15, 1955, and March 28, 1955, denying the claims. 
-. of the contractor described in and covered by. this decision, | are: 

affirmed. 


Turopore H. Haas, Chairman 
Witttam Sracis, Member 
Hexrsert J. Sinaucuter, Member. 
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A ee STATES STEEL CORPORATION 


A-27271 % 
‘ : Decided Rapibabar 10,1956 


Rules of Practice: Private Contests 
An application to contest. outstanding coal prospecting permits will not. be 
allowed: where the allegations of. the applicant, even if proved, would not 
_ affect the validity or legality: of the permits. : 
--Rules‘ofPractice: Private Contests 
One who merely hopes to lease land is not qualified as a contestant: under that 
" provision of the rules. of : ‘practice: which permits those “seeking to. -acquire 


title to.or claiming an. interest in the land involved” to: apply: to contest the 
claims of others i in the public lands. : 


- APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


The United States Steel Corporation has appealed to the Secretary 
of the Interior from a decision by the Acting Director of the Bureau of - 
Land: Management dated September 2, 1955, wherein it was held that 
it was proper for the manager of the land office at Denver, Colorado, 
to treat as a protest a document filed by the corporation—designated by . 

«the corporation as: a. “contest”—and to. dismiss. the protest without 
ordering that a hearing be held on the allegations made therein against. 
the validity of two coal prospecting permits. (Colorado 08172 ‘and 
08173) issued to the Larsen Mining Company. ; 

The two prospecting permits were applied for by the company on. 
March 24,1954, and were issued to the company on June 16, 1954, 
pursuant to the provisions of the Mineral Leasing Act, as amnendad 
(30 U.S. C., 1952 ed., sec. 181: et seg.). Those provisions of the act. 
relating to coal lands and pertinent to this appeal are contained 
in-section 2 of the act, which, as amended by the act of June 3, 1948 

(300. S. C., 1952 ed., sec. 201), provides: 


; Sec, 2. (a) The Secretary of the Interior is authorized to divide any of the 
coal ‘lands or the deposits of coal, classified and unclassified, owned by. the United 
“States; outside of the Territory of Alaska, into leasing tracts of forty acres each, 
or multiples thereof, and in. such form ‘as, in his opinion, will permit the most - 
economical mining of the coal in such tracts, but in no case exceeding two 
thousand: five hundred and sixty acres. in any one leasing tract, and thereafter 
he shall, in his discretion, upon the request of any qualified applicant or on his 
own motion, from time to time, offer such lands or deposits of coal for: leasing, 
and. shall award leases thereon. by competitive bidding or by such other methods 
as he may by general regulations adopt, to any qualified applicant. .* * .* 
(b) .Where prospecting or exploratory work is necessary to determine’ the 
existence or workability of coal deposits in any unclaimed, undeveloped area, 
the Secretary of the Interior may issue * *.* prospecting permits for a 
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term of ‘two years, for ‘not exceeding wo ‘thousand five hundred and sixty 
“acres; Boose e 

On June 23, 1954, shortly after the issuance of the panels, the 
document which gives rise to this appeal was filed in the Denver land. 
-office.. The corporation alleged that. at the time the applications for.. 
the permits were filed and long prior thereto. the lands embraced in- 
- the prospecting permits were not lands on which prospecting or ex- 

ploratory work was necessary to determine the existence or ‘workability 

of the coal deposits therein, that.the Larsen Mining Company knew 
at the time it filed its applications that the lands contained mineable 
and workable coal beds, and that the company knew of the corpora- 
-tion’s plan to file applications for coal leases on those lands. The 
corporation requested that it be given an opportunity to. appear before 
appropriate officials of the Department for the purpose of proving its 
allegations.’ It requested that.the prospecting permits issued to the 
company be canceled and that the lands be offered for leasing by 
competitive ‘bidding. 

— In his decision dated July 28, 1954, the manager, reciting that the: 
permits had been issued after the receipt of a report from the Geologi- 
-cal Survey which stated that the lands may contain deposits of coal — 
‘but that prospecting was necessary to determine the presencé ‘of coal 
beds of workable thickness and extent and that the lands were properly 
“subject to the prospecting provisions of the act and reciting, further, 
-that after the receipt of the-document in question the Geologival Sur- 
vey had again been called upon for a report, which report reaffirmed 
‘the previous recommendation of the Geological Survey, dismissed 
the protest. and denied the corporation’s request that the permits be 
canceled and its request that the lands be offered for lease by com- 
epennye bidding. 

“~The Acting Director, in affirming the action of the manager; held 
“that the corporation could not contest the issuance of the permits, that 

_ the manager was correct in treating the document as a protest, and that 
the rules “of practice of the Department, 43 CFR, Part 2213 do not 
-. require that a hearing be accorded on a protest. 

In its appeal, the corporation contends that the Acting Director 
erred in holding that. the document was a protest; that. the erroneous 
determination by the Geological Survey that the lands require addi-~ 
‘tional prospecting to determine the existence and workability of the 
. 1 The ‘rules of praétice were completely revised on March 20, 1956 (21 F. R. 1860). ‘The 
revision became effective on. May 1, 1956, as to contests and protests initiated or filed on : 
or after that date. ‘The revised rules Soverning contests and protests appear under subpart. . 
| Cot 43 CFR, Part 221 (21 F: R 1862). The rules as they existed prior to the revision 
“and-as they appear in the 1954 edition of Title 43 of the Code of Federal Regulations con- . 
tinue to apply. with: respect to contests and. protests initiated or filed prior to that date; 


consequently. all references to the. rules of maces in this decision are to the 1954 edition 
of 43° CFR, otk ; 
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“coal deposits and the misrepresentations of the Larsen Mining Com- 
pany as to the need for additional prospecting work materially affect 
the legality and validity of the permits in a manner not shown by 


the records of the Bureau of Land Management. It contends that the: 


“document ‘actually initiated a contest and gave the corporation the ~ 
. status of a contestant because it is one “seeking to acquire title to 
‘or claiming an interest in” the lands included in the coal prospecting 
permits and that it is entitled to a hearing on the charges made. 

~The rule upon which the corporation relies a CF R 223.1 ()) 
provides: 


Contests: may be initiated by any person. secking to. acquire title to, or claim- 
ing an interest in, the land involved, against a party to any entry, filing, or other : 


. ° @laim under laws of Congress relating to the public lands, because of priority of 


claim, or for any sufficient cause affecting the legality or validity of the claim, . 
not, shown by the records of the Bureau of Land Management. : ‘ 
Under the rule, contests may be initiated only by private parties 
“seeking to acquire title to, or claiming an interest in” land embraced 
in claims of other private parties in the public lands.. If a person can . 
qualify as a contestant within the meaning of the quoted ‘phrase, he 
can bring a contest on two grounds only: first, that he has a prior 
claim to the land, or, second, that there is a sufficient cause affecting 
‘the legality or validity of the challenged claim not shown by the 
- records of the Bureau of Land Management. 

‘The corporation does not assert any prior claim to the lands involved 
in the coal prospecting permits. It does contend, however, that the 
-allegations in its.document show*sufficient cause affecting the legality 
or validity of the coal prospecting permits not shown by the records. 
of the Bureau of Land Management. to entitle it to a hearing. 

Assuming for the present that the corporation meets the require- 
ments of a contestant under the rule, the question arises whether the 
permits can be attacked by way of a contest on the basis of an alleged 
erroneous determination by the Geological Survey that the lands are . 
subject: to the prospecting provisions of the Mineral Leasing Act 
‘rather than to the leasing provisions of that act. 

‘The law under which the coal prospecting permits i in question were 
issued vests in the Secretary of the Interior authority to divide: coal 
lands into leasing tracts in such a manner.as, in his opinion, will. per- 
. mit the most economical mining of the coal in such tracts and. to 
determine whether prospecting or exploratory work is necessary. to 
show the existence or workability of coal deposits on the public do- 
main. Until he has suflicient information upon ‘which to base an 
intelligent opinion as to how the coal lands should be divided. into 
economical leasing units, it is obvious that he cannot offer. the lands. 
for lease. He may, however, issue prospecting permits covering lands 
which, in his judgment, require prospecting or exploratory work to. 
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devenmiie the existence or workability of coal deposits in any un-. 
claimed, undeveloped area. : 
‘Ehe:corporation’s allegations that the lands covered by the prospect- 

_ ing periiits are not lands: where prospecting or exploratory work is 
necessary to. determine the existence or workability of coal deposits 
and that this condition was well known at the time are in reality 
attacks on the judgment of the Secretary. The records of the Bureau © 
of Land’ Management contain reports from the Geological Survey 
which amply support the judgment that when the applications for 
the permits were filed, when the permits were issued, and when the 
document in question was filed, the lands required prospecting in order 
‘to determine the workability of coal deposits which the Geological 
Survey stated might be expected, by geologic inference, to underlie 
the lands for which the permits were applied. 

In a memorandum dated May 27, 1954, prior to the issuance of the 

_permits, the Geological Survey atated that the deposits are not exposed. 
“being. underlain with cover varying from 300 feet to 2,000 feet.” 
The report: continued : : a 

- Préspecting by drilling is therefore-necessary as: it is “not known if this frat 

_ tion contains coal seams of workable thickness. and extent. The lands are there- 

fore properly subject. to. the prospecting provisions of. the Act. 

Again, after the application to contest was filed, the Geological Survey, 

in a report dated July 23, 1954, noted the statement contained in the 

application to contest that: 


On the basis of evidence derived ftom varied sources, it has been determined’ arith 
is generally known that said lands.contain workable coal deposits. : 


The report stated with respect to this statement: 


ete review has been made of the information available, which includes” 
records of field worlr of geologists of the Geological’ Survey in ‘this: atea,:and a- 
field report of a mining engineer of the Geological Survey concerning the permits. 

This review shows that the Geological Survey has no knowledge of any evidence 
‘cr o%* 3% whereby it has been ‘determined and is generally known that such 
lands:contain workable coal deposits”, and the review substantiates the Survey’s 
original recommendation that prospecting be authorized: : 

Survey. ‘records show that the lands-involved lie at distances of ¥% to1% miles > sey 
‘from. any known coal exposures, that measurements at %4-mile intervals of these 
same.coal exposures have been made by the Survey and the evidence secured from 
these measurements indicates that, while the lands’in the Larsen permits may 

_possibly be, underlain by the coal measures, the evidence is not sufficient to pre- 
“Jatet: the ‘thickness of the. beds away from the outcrop,.as the seams vary can: 
siderably in thickness.from place to place along the outcrop, and elsewhere the: 
thickness. of coal seams in these Mesaverde formations have proven. to .be 
erratic. : 
A review of the reports from the field. of the Mining Branch shows that, except 
by inference, there is no evidence known that the lands involved contain any 
seams of coal, and that, in the absence of any data‘on the coal seams that. may 
be there contained, it is impossible to recommend a logical division ofthese lands 
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into leasing tracts in such form as would permit. the most. economical, mining of 
“the coal in the tracts, as.required by the Leasing ‘Act, or to: recommend equitable a 
Tease terms as to required investment and royalty rates: ; 


Thus it would appear that at the time the permits were: “issued the 


‘Department was without sufficient information to enable it to divide 
“the lands applied for into leasing tracts which would permit the niost 
-economical mining of the coal, if any, in such tracts and that prospect- ; 
‘ing work was necessary to determine the thickness of the seams which 
-might exist in the lands and their workability: C/, Emil U. sibelli,, A. 
Ben Shalit, unreported (A+26277, Oct. 2, 1951). 


. The corporation is contending, basically, that; although the Depart: 


rcent may not have had sufficient information at the time the permits 
~ were issued to make.a determination that the lands were subject to 
“Jeasing, the corporation does have such information and is entitled to 
_ present it by way of a contest proceeding. Under the rule on contests, 
however, the corporation. is entitled to present the information only 
“if it would affect the legality or validity of the permits that have 


‘been issued. This‘raises‘the question whether the Secretary, having 
-madeé.a determination of fact.thatland is subject to prospecting only: 
sand “having: acted upon that determination by issuing a permit,-can 
“later cancel the. permit upon acquiring information which,*had it 
“been in his possession earlier, would have led him to make a 
determination that the land was subject only to leasing. 

“The issuance of a permit creates a legal relationship between the 
“Government and the permittee under which the latter obtains certain: 


orights::;with.respect to: the -land-included in. the coal prospeetiig per 


smit. The corporation has pointed to no authority, and the Depirt- 
=ment is aware of none,. which would permit the termination of that 


‘Jegal relationship on the ground that the Secretary was wrong in his 


"determination that the land requires additional: prospecting. ss 
=: While. the Department has stated. by way of-dictum in Purvisiv:: 





Wite, 49 L. D, 260 (1922), that-a duly corroborated documerit stuffs. 


‘ciently alleging failure on ‘the part of an oil and gas permittee, . not 


-shown by the records of the Bureati of Land Management,.to comi- 


ply with statutory requirements-of the Mineral Leasing Act should 


be received. and that it may, if found proper.and sufficient, form 


“the basis of an order for’ a hearing, that ‘decision -is not: authority 


Yor the proposition that one may challenge a prospecting permit on 


the ground that the lands are not in need of prospecting. Theré the 


‘Department ‘was concerned with an allegation that the permittee, 
-after. the.issuance of his permit, had failed to comply with ‘a condition 
-of his permit, required by the Mineral Leasing Act, and that therefore 
“the permit should be canceled. -The ‘Department stressed that com- 
‘pliance: with ‘the condition involved, the monumenting o the Ground, 
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a8 Grdings sla not a ‘matter of record.or actually known, te the Depa: 
ment. Here the char ge is that the permits: should. not have been 
: issued to the. Larsen’ Mining Company, not that the company. has 
- violated a condition of the permits.. And the charge is that the 
Secretary erred in a determination of fact which he was required to 
make, and did make, prior to the issuance of the permits. . 
_. The Department: has held that prospecting permits, once issued, 
are not subject to. collateral . attack and ‘that. an attempt, after the. 
issuance of the permits, to.show. that the information upon which the 
‘Department ‘acted in issuing the permits was erroneous, comes too. — 
late. Carl Nyman, 59 I. D, 288 (1946) 3 cf. Zmél Cate and A. aon 
Shallit, 60 1..D. 515: (1951). : 
The corporation contends that the Wyman. case is not applicable to. 
the. present situation because, in that case, the attack was a collateral 
one. which came some 3 years after the issuance of the permit, while it 
filed its application. to contest almost immediately after the permits. 
were issued... The corporation argues that. its application to contest 
was. timely filed and that it is a direct attack. However, the fact: re- 
mains that, the corpor -ation’s document. Was, not, filed antl after the 
permits had ‘been, issued and until after a valid right had vested.in - 
the permittee to prospect the lands:for a given time. The Wyman 
case, like the reported Ustbellé case, holds that the issuance of prospect. - 
ing permits creates certain rights in the permittee which are not sub- 


ject to attack.on the basis of an allegation that the lands are subject. . - 


to.the leasing. rather than phe Prospecting PeOunne of the: Mae 
~Leasing.«:Act..: 

_ A recent decision. of the ere is in point. Under section 17 
of the Mineral Leasing Act, as amended (30 U. S. core 1952. ‘ed., sec. 
226), lands believed to contain oil or ‘gas deposits are “gabject to leasing 
‘by .the Secretary. Section 17. provides. that when the lands. to be 
leased: are within. any- known. geological. structure ofa producing oil ° 
or gas field, they, shall ‘be-leased. by. competitive | bidding. . When the - 
lands are not so situated, they are to: be. leased: to. the: ‘first qualified 
applicant. Section 32 of the act authorizes the: Secretary. to fix-and — 
determine . the boundaries: of any structure- or:.oil .or’ gas field. (80 
U. 8. &., 1952 ed., sec. 189). These provisions of, the. Mineral Leasing. 
: Act, hich) apply to public. lands, -are made : applicable: to. acquired 
ands hy section 3 of the Mineral Leasing Act for poeta! od Lands ce 
U.S. C., 1952-ed., sec. 352), 


» In. Maw Barash; The Teaas Compariy, 63 I. D. Bi: (1986), ds ‘Depart: pe 


ment was.conti: onted with some acquired . lands, leases which had been 
issued upon competitive bidding. pursuant. toa recommendation: of the 
Geological. Sur vey: Subsequently, the Geological. Survey: reported 
that. it. chad not.at the time. Au its: earlier recommendation determined 
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~ that the lands were situated on a-known geological structure of a pro- 

ducing field and that in fact only a small portion of.the lands was SO 

situated. Thereupon the Director of the Bureau of Land Manage- 7 

~ ment canceled the leases as to the lands reported not to be on a struc-. 

- ture. In the decision cited, the Director’s decision was reversed, the 
Department holding: that the first, recommendation: of: the. Geological: 
Survey amounted: to a determination that the lands in question: were. 

_situated.on a known geologic structure and that, there being no inter- 
vening rights, there was no justifiable basis for canceling the leases be“ 
cause the Geological Survey had later determined that. the lands were 

not situated on a known geologic structure. 

It is clear, therefore, that although the iuformation asserted to “ie 
in the possession of the corporation mph have caused the Department 
to refuse to issue permits for the lands in question and to offer the 
lands for leasing instead, the Department now has no valid basis for 
canceling the permits. It follows that any such information which 
the corporation might have would not affect the legality: or validity of 
the permits issued to the Larsen Mining Company. It further follows 

_ that the allegations respecting the erroneous determination as to the 

availability ofthelands for prospecting permits aré not sufficient cause’ 

to support a contest and that unless the corporation’s other allegations 

- show such cause it is not entitled to have its document treated as a 

~ contest or to demand a hearing thereon. 

The allegation that the Larsen Mining Coens knew of “the 

corpération’s intention to apply for leases on the lands would not, 
if proved, affect either the legality or the validity of the prospecting 
permits and the allegation that the company, in its applications for the 
permits, misrepresented the true facts with respect to the lands is not 
borne: out: by the applications themselves, which are a part of the 
records of the Bureau of Land Management. The applications, i in fact, 
made no representations respecting the character of the coal deposits 
in the lands or that the lands were undeveloped lands where prospect- 
ing or-exploratory work was necessary to determine the existence or 

worksbility of coal deposits. The company merely applied for the 

“permits, stating that it had an agreement’to work certain adjacent fee 
lands and stating that.if prospecting work should prove successful it. 
might be possible to work the lands applied for together with the 
fee lands or that it might be necessary to operate each unit separately, 

_ depending upon the results of the prospecting. The-company then 
outlined its. proposed method of prospecting. Nothing initsapplica- ” 
tions can be said to have misrepresented the facts relating to the need 
for prospecting. In any event, the Department makes its own inves- 
tigations and determinations with respect to the need for prospecting, 
regardless of what representations ‘an application for a coal prospect- 
ing permit may contain. Cf. Ted C. Mathews, A-26928 (January 6, 
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1954), ieee a decision that lands were not in need of additional 
prospecting work was upheld on the basis of a report from the Geolog- o 
ical-Survey which-showed that such work was not necessary; notwith- 
- standing the'stétements-of-the applicant tothe contrary: 
‘Therefore, the-corporation, having failed to, show. auffisiont cause 
affecting the legality or validity of the coal prospecting permits not 


- shown on the records of the Bureau of Land. Management, was not 


entitled to have its document treated as an appeeauon to contest 
or to demand.a hearing on the allegations therein. . 
_ It becomes unnecessary, therefore, to determine whether the cor- 
poration has the qualifications of a contestant. It should be noted, 
however, that the’mere hope that one may, in the future, acquire a 
Tease on. the land under the provisions of the Mineral Leasing Act is 
not sufficient: The rule limits contestants to those “seeking to acquire 
title to.or claiming an interest in, the land involved.” The corpora- 
tion claims no interests in the lands included in the prospecting per- 
mits but it contends that it is within the rule because it seeks to ac- 
quire. title to the-lands by.bidding for leases: thereon in the event the 
permits‘are caiiceléd and'the lands are offered for lease by competitive - 
_ bidding. While the corporation contends that a mere statement of 
intent to acquire title has uniformly been held by the Department to. 
be sufficient to qualify a person as‘a contestant, it cites only one case, 


that. of Herrin-v. Stanley, 44 L. D. 579 (1916), to support its conten-. ~ 


_tion.. There Herrin applied. to contest a desert land entry, alleging | 
failure on-the part of the entryman to comply with the desert. land © 


law. Herrin stated, in response to the requirement that an applicant a 


to contest state the ‘law under which he intends to acquire title (43. 
CFR.221.2 (e)), that if the entry. were canceled it: was his intention 
to acquire title to the land under the provisions of the isolated tract - 
law (43-U. S. C.,.1952 ed., sec. 1171). The Commissioner of the Gen- 
_ . eral Land. Office rejected the application to contest on the ground that 
the: method of ‘acquisition of title proposed by-the. applicant did not 
carry any assurance that he would be entitled: to acquire title under | 
the isolated tract law since there was no assurance that. he would be 
the highest bidder in the event the land were offered at. public sale 
and, further, that it would be impossible for the applicant, if success-. 
ful in. his contest, to exercise the preference right.aceorded by the act 
of May 14, 1880 (43 U. 8.C.,. 1952 ed., sec. 185), within the time al- 
lowed: Theaet of May 14, 4880, ponteess on any person. who procures 
the cancellation of a homestead entry a.preferred right to enter the 
land for a period of 30 days after the cancellation.. .The Department, 
in reversing the Commissioner, held- that while it. was true that the 
applicant, if successful in his contest, probably would not be able to 
‘secure the ordering into market of an isolated tract and its sale within 
~ the period of preference right accorded’ by the 1880 act, nevertheless, 
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his contest, if successful, would resull in clearing fro the records 
the desert land entry and subject the land to.appropriate disposition 
under the public land laiws. The’ Department - noted that if the land — 
were vacant and isolated, as alleged, the applicant could apply to’have 
the same ordered ‘into faacket and sold and if he were the highest bid- 
der at the sale‘and: qualified, as stated 4 in his affidavit to contest, could 
secure the land:°-'The’ Department’ held’ that ‘thé’ contest’ affidavit 
stated a sufficient cause affecting the legality of the desert'land entry 
and further that the method: by which ‘the contestant’ hoped to secure. 
title to the land was a sufficient compliance with the act of 1880 and 
was not inharmonious with the spirit and intent of the rule of practice. 
‘That’ case,’ while: it représents a: perhiips too liberal‘éonstruction of 
the preference right accorded bythe 1880 act, nevertheless indicates 
_ the Department’s long time policy of allowing contests by those who: 
“assert no prior interest in the land only i in those cases where, by statute, 
the successful contestant may assert a preference right to enter the 
land. . Prior to the revision of the rules of practice effective February 
1, 1911:(39 L. D.-395), there was no requirement that one who sought 
to contest the entry of another must be seeking to acquire the land 
himself or‘must specify the law under which he sought to acquire the 
land. Under the’ old rules, rule 1 provided that coiitests ’ ‘might’ be = 
initiated by an adverse party or other person against any entry, filing 
_ or claim under laws of Congress. relating to the public lands. for any. 
sufficient: cause affecting the legality or validity of the claim. Rule 


_ 2 provided that in every case of application for a hearing an affidavit 


must be filed by the contestant, fully setting forth the facts which ~ 
: ‘constituted the grounds of contest. (31 L. D. 528.(1901)). But since 
the revision made in 1911, contestants, aside from those claiming a 
prior interest in the land, have been limited to those seeking to acgwire 
title to land embraced in the. claims of others. “Since that time, ‘eon- 
test applications’ have been required to contain a statement of the law 
under which the applicant’ intends to acquire title and facts showing 
clearly that’ the applicant. is qualified to do so. Under the revised 
rules,. contest applications by those “seeking to acquire title to” the 
land have ‘been rejected where the entry or filing challenged was made - 


: ‘under a law which did not accord a preference right of entry. See 


Malone v. State of Montana, 41 L. D. 379 (1912); Starrs et al. v. State. 
of Oregon, 491. D. 205 (1913) ; Horace G. Weese, 45 L. D. 201 CiOTS) 
Gauss et al. v. State of Montana, 45 L. D. 458 (1916). - 

The same test was applied i in the case of Tieck v. McNeil, 48 L. D. 
458 (1921). “There the Department held that an‘oil and gas prospect-. 
ing permit ‘issued under, the Mineral ‘Leasing Act. was noe subject’ to 
a-contest. » The Department said: — 


s he only conieas vaised ie the: protest is whether an ofl land ‘a8: permit is ‘ 
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permit is the periittee ad “the: United: States anid: ‘a contestant could acquire: 
“ no preference right. to a_per mit though the contest was,sustained and the. permit: 
canceled. The enforcement 6f the stipulation [to mark the corners of thé: permit: 
with; substantial monuments] in a per mit rests with the Department. and evidence; 
‘that the permitteé. is not complying with the terms of his permit. is welcome: putea: 
‘contest by a: ‘third ‘party is not.the proper proeedure and the application is," there-- 
’“foxe;déiied:and the protest.dismissed without right of appeal.. ~ : 


“Although: the Department in-Purvis v. Witt, supra, inodified! that. 
case.and held that it overlooked the distinction between a contest or~ 
- protest which sets out material allegations of fact not disclosed by the: 


records or known to the Department and a contest or protest which: - 


sets up matters which are disclosed. by the records, known to .the:. 
-Departinént,; or which involve some imatter not. required to’ be: per-" 


‘formed by the law or regulations, the Purvis case makes no. attempt to. 


distinguish between a contest and a protest, nor does it discuss the: 
qualifications ‘of a contestant.” There, a. protest had been. filed and,. 
it Fe ‘held that a duly corroborated protest or contest sufficiently alleg- 
“ing failure to comply with the law on the part of. an oil and gas 
permittee should be received and, if found. proper and sufficient, might 
forro: the-basis of an order for-a hearing. The case did not hold that: a 


: ‘conte&t'application againsta permit issued under the Mineral Leasing ve 


Act. filed by’ one merely hoping to acquire a prospecting permit for. a 
himself: would be allowed as such. The Department may, of course, — 

order.a hearing whenever a, violation of the terms of a lease or permit — 
is brought to-its attention. No case has been found which would sup- 
‘port the corporation’s contention that one who merely hopes to lease 


land and who is-not seeking to acquire title to the land is entitled to ~ 


have k his contest: application : allowed and to demand a hearing thereon. 
In the circumstances and after a thorough consideration of the brief, 


submitted: ‘by the corporation;. the oral argument presented on behalf 


of the. corporation in this office on July:16, 1956, at which representa-. , 
tives of the Larsen Mining Company participated, and. of the reply . 
memorandum. which the corporation has submitted in refutation of 


the written: summary or its-oral argument filed on behalf of the: ~ 


Larsen Mining Company, it must be held that the United States Steel 
Corporation: has not established its right to maintain a contest against. 
the Larsen Mining Company or to demand a hearing on the allegations: 
made by it that. the coal prospecting permits issued to that: company, 
should be canceled. 
~ Accordingly,. pursuant to the authority delegated to the Saitcitoe be 
the Secretary: of the Interior ‘(sec. 23, Order No. 2509, as revised ; 
17 F. R. 6794), the decision of the. Acting ] Director of the Bureau ‘of 
~ Land Management i is affirmed. 
; Bivcan T.. on 
Deputy Solicitor. 
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Oil and Gas Tec Cancellation—Oil and Gas Leases: Six-mile Square 
' . Ratle : 
An offer to lease land which cannot be encompassed within, a Sik Re ‘sqilare.- 
.. ds subject to rejection and where a lease is issued for part of the land: em- 
. .braced in the offer it must be canceled as to that land which is embraced: 
‘in a proper ‘offer filed prior to the issuance of the lease in order that the 
statutory preference right of the party first making a EDeopeL offer: may be 
; honored. 
‘Oiland Gas Leases: Lands Subject to 


Land included in an outstanding oil. and gas lease is a available ‘for leasing 
_ to others and an offar to lease such land must be rejected. . 


APPEAL FROM THE BURG OF LAND MANAGEMENT 


tA maclld R. Gilbert’ has mopealed to:the Secretary of the Interior 
‘from a decision by the Director of the Bureau of Land Management, 
dated November 21, 1955, which affirmed the action of the:wmanager‘of. 
the Colorado land and survey office in rejecting Mr. Gilbert’s. two 
ae offers, Colorado 09382 and 09639, to lease certain land in Colorado 


under the provisions of section 17 of the Mineral Leasing Act, as 


amended (30 U. S. C., 1952 ed., sec. 226). : 

On June 25, 1954, Mrs. Doris KK. Miller filed an “ofted. Color re . 
08865, for, auisnd: Othe land, the S14 sec. 36, T.1.S., R. 97 W., 6th. — 
P. M., Colorado. . On September 14, 1954, the manager rejected Mrs. 
Miller’s offer as to the S14 sec. 36 because that land was included in 
outstanding leases. The manager noted that the rejected portion of — 
Mrs. Miller’s offer was not within a 6-mile square with the balsince of — 
the land included in the offer. 

On October 12, 1954, Mr. Gilbert filed an offer; Colorado 09382, 15 

_ portions of the jarid previously applied for by Mrs. Miller and, on — 
-November 10, 1954, Mr. Gilbert filed another offer, Colorado. 09639, 

to‘lease*the balance of the land ‘originally applied for by. Mrs. Miller, 

except that in sec. 386, T. 1S., R. 97 W. 

“In the interval between the filing of the two Gilbert offers, the 
manager, on October 19, 1954, issued a lease to Mrs. Miller covering - 
all of the land-remaining in her offer after his rejection of September 
14, 1954. On. Jantiary 20, 1955, the manager’ rejected both of Mr. 
Gilbert’s offers because the. land was then under lease to Mrs..Miller. 

. Mr. Gilbert contends that the Miller lease is invalid and subject. to 
cancellation. He contends that the. lease was issued in violation of 

departmental regulations 43 CFR, 1953 Supp., 192:42 :(d) and 
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Bes : - September. 10, 1946 2 ee 
192.42 (gz) then in effect’ and in violation of Tkem 9 of the: General 
Instruétions printed on the: back of the “Offer to Lease and Lease” 
form. — — ; 
Section 17 of the Mineral Leasing Act, as amended, under which: 
the; Miller léase was issued, provides: hint’ land: whtigh is available’ ” 
for noncompetitive leasing shall be leased.to the first party making 
application for the land who is qualified to hold a lease. Implicit in - 
the requirement that the land must be leased to the party first making 
application therefor who is qualified to hold a lease is that the party, 
in order to enjoy the advantage of being the first applicant for ‘the 
land, must comply with the requirements of the Department governing: 
ications... Madison: Oils, Inc., TF. Hodge, 62° 1. D. Ae 
(1958) ; ct, McKay v. Wahlenmaier, 226 F.2d. 85 (App. D. C., 1955) . 

The pertinent provision of the first regulation referred to by Mr. 
Gilbert i is as follows: : 





Oe Each offer. * * * must. cover sins lands entirely within al: 
six-mile square. * * * ~ = 3 : 
‘The second regulation referred to provided: 


An offer will -be rejected and returned to: the Stakes and it will confer no 
“itvis not: coinpreted: in accordante With the’ regtilations ‘in ‘Pakts® 
191 and“192 and’ the instructions printed -on' ‘the.lease form * oe * When’ an 
offer is rejected under this paragraph, the offeror will be given an. opportunity: 
to file a.new ‘offer within 30 days from. the. date of. service: of: the rejection, and 
the fee-and rental payments on ‘the old.offer will be applied ° ‘to the new offer’ 
if the new. offer shows the serial-and receipt number of the old offer, ‘The cor~ 








rected offer will retain the same serial number, but the effective date of pr Lority: Lies 


will be as of the date such new offer was received." 


The instruction to which Mr. Gilbert: refers reads: 


’ 


: The offer will be rejected and ‘returned to the offeror and will afford the appli- 
cant. no priority if* * * the lands are not entirely within a 6-mile square * *:*.’ 
"Pte: “Miller” offer, atthe time-it was filed; was: for land which could: 
not, be embraced within a 6-nile square. Under the regulations and 
the: instruction quoted above, it 1s obvious that the offer was subject. 
_ to rejection. It:conferred-no priority on Mrs. Miller and, because it: 
did not comply 1 with the requirements of the Department, Mrs. Miller’ 
enjoyed no advantage over subsequent offerors for the same land by 
virtue“of having filed an application which was subject. to nelecno 
In other words, she was not the first qualified applicant. 

Apparently Mr. Gilbért’s offer Colorado 09382, filed on October 12, 
1954, for ‘a portion of the land embraced in the Miller offer, was the 
first offer filed subsequent to Mrs, Miller’s offer and, if Mr. Gilbert: 

143 CFR 192.42 was revised on December 7, 1954: (19 F. R...9275). “No change was 


made in the requirement quoted above from sec. 192.42 (d). -Under sec,.192.42 (g), as. 
revised, offerors are no longer. given. 30 days within: which to. file new. offers., 
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was otherwise qualified to hold a. lease under the provisions of ie 
Mineral Leasing Act, he was entitled to the lease as the first party. 
applying for the jana Mr. Gilbert enjoyed a statutory preference 
- right to a lease on that land and his right to the lease was prejudiced 
‘ by: -theissuance of the lease to Mrs.-Miller. , 
~ - Insueh a situation, the Miller lease must be canceled as: ‘to, that-por- 
‘tion thereof which is,embraced in Mr. Gilbert’s first offer, Colorado 
09882. Cf. Russell Hunter Reay v. Gertrude H. Lackie, 60 I. D. 29. 
- (1947) ; Transeo Gas & Oil Corp. 61 I. D. 85. (1952) ; C. 7. Hegwer 
et al., 62.1. D; 77 (1955)... Therefore, the decision of the Director of 
the Bureau of Land Management, insofar as lt: affirmed the rejection 
of Mr. Gilbert’s lease offer Colorado, 09382 must be reversed: 
- However, the situation is different with respect to the second offer, 
Colorado 09639, filed by Mr. Gilbert on November 10, 1954. That 
offer was filed after the Miller lease had been issued. “Even though 
the Miller lease was erroneously issued, the issuance of the lease segre- 
gated the land and made it utiarailable for leasing to others. &. B. 
Whitaker, Mrs. Jacqueline Anderson, 63 I. D. 124 (1956). As the, 
Jand.embraced in that. offer was not available to leasing at:the time 
Mr. Gilbert filed his offer, his rights have not been prejudiced in any 
way by the rejection of his second offer. Accordingly, the decision 
of the Director, affirming the rejection of that offer, is affirmed. 
. In view of the fact that the rights of no third party are shown to 


i ee been prejudiced by the issuance of the lease to Mrs. Miller on' that - 
-portion of the land covered by Mr. Gilbert’s second offer, there would — 


appear to be no reason for canceling Mrs. Miller’s lease insofar as it 
covers that land and the Department is not disposed to take any fur- 
ther action with respect to that portion of Mrs. Miller’s lease. 

» Accordingly, pursuant to the.authority delegated. to the' Solicitor 
by the Secretary of the Interior: (sec. 23, Order No. 9509, .as revised 3. 
17 F. R: 6794), and for the reasons set forth above, the decision ofthe 
Director of the Bureau of Land Management is reversed insofar .as 
it:rejected Mr. Gilbert’s first offer, Colorado: 09382, and: the- decision 
_ is affirmed insofar as it rejected Mr. Gilbert’s second offer, Colorado: 

gee et : ee 
- ibatowo T. Frrrzj: .. : 
Deputy Solicitor. fs 
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September 11, 1956- 
GERHARD EVENSON — 
A27883, ss Decided September 11, 1956 


Rules of Practice: Appeals: Statement of Grounds 


-.An ‘appeal to the Secretary of the Interior will be dismissed: where the appel- 
- dant does not‘file-a statement of reasons in support of his appeal within Bets 


‘time reaulted by the rev: ‘ised rules. of practice,‘ effective May 1, 1956. - 
APPEAL FROM THE BUREAU OF ‘LAND MANAGEMENT | 


‘Gerhard Evénson has: appealed’to: the Secretary: of the Interior 


from.a.decision-dated-May 24;.1956, of the Director. ofthe Bureau of: 


Land Management which awarded all. of Tract, 1 offered at public 
sale to Delbert Pollard. 


The next to the last par agraph of the Director’s decision stated : 


“The right. of appeal to the Secretary of the: Interior is allowed: If such appeal 
is taken it must be received in this office within 30 days from notice hereof and 


must he accompanied by a $5.00 filing fee. “Strict compliance must be made with — : 


ie GERHARD. EVENSON 9 0 331. © 


43° OPR Sections 221.81. to 221.84 inclusive, and other pertinent sections of the - 


Rules of Practice, alerts May 1, 1956. See Information Sheet attached. a 


[Italics added.] 


-43 CFR 221.32 (21 F, R. 1862) provides that a person wishing to 
appeal to the Secretary from a decision of the Director must file in. - 
the :office of the Director a notice of appeal which must be received — 
within 30 days after the appellant received the Director’ s ‘decision: : 


Section 221: 32. concludes* as follows: 


oe ‘The notice of appeal may include a stdtinient of the.i reasons for the 
appeal ‘and any arguments the appellant wishes to make. 

* 'Fhe next section of the rules. of practice, 43 CFR 221, 33 (21 FE. R. 
1862), provides: . 


- Statement of reasons ; cprition a wguments ; br ise Te the notice of appeal did 
not include.a. statement of the reasons for the’ ‘appeal, such a statement must be 


filed ‘in: the: office of the: ‘Secretary within 830 days aftér the notice of- appeal is’. 
filed. . Failure. ‘to file: the: statement .of .reasons within the ‘time required | ‘will 


subject: the appeal to. summary. dismissal.as provided in section 221: 98... Bem 
{Italics added. 1]. TRB 


‘43 CFR 221. 98 (QUE. RR. 1864) provides: - 


‘imac dismissal. An appeal to the Director or. to the Seartainy: will: be 


-subject ‘to poner dismissal is ‘the officer to whom it is‘made for: any of. the 


following:causes::« : = wes ‘ : 
“(a) Ifa suiseniont of the reasons for the inp is not included | in 1 the notice 


of appeal and is. not filed within the time required; * * °*, 


“The information sheét enclosed‘ with thé Director's decisi¢ ou u repeats 
almost ver batim, the language of Sections. 221.32 and 221 BB. 


By 
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Mr. Evenson, through his attorney, filed a timely notice of appeal 
on June 25, 1956. The-notice of appeal contained no statement of 
reasons but said: ‘A statement of the reasons for this appeal will be- 
. filed with the Secretary of the Interior within the time allowed ‘by. 
-43°CFR Section 221.32.” Since 'section’221.32 does not state the. time 


': within which a statement of reasons must be filed, it is obvious that 


the appellant intended to refer to section 221.33. It j is equally obvious 
that the appellent knew the provisions of section 221.33. . 

The statement of reasons was due on J uly 25, 1956, the thir tieth an 
following the filing of the notice of appeal. On July 26, one day 
later, a brief of the appellant was received in the Washingtois oilice 
of . the: Bureau: of Land Management... The brief:was mailéd “from | 
Meeker, Colorado, with a letter of transmittal dated July 23, 1956. 

It is plain that under sections 221.33 and 221.98 Mr.. Evenson’s 
~ appeal is subject to summary dismissal because the statement of rea- 
-sons was not filed within the time required, albeit the delay was only 

one day. Under the rules of practice prior to their amendment 
effective May 1, 1956, notices of appeal to the Secr etary were required 
to state the. esunde for.appeal and were required to be filed within 30 
_ days froni service of the Director’s decision upon the appellant (43. _ 
CER 821.75 (a).and. (b).).. Appeals which did not coniply with this: 
requirement were made “subject to summary dismissal” (48 CFR 
221.75 (d)). Without exception the Department dismissed sum- 
marily appeals which were filed only one day late* and appeals which 
did not-state grounds for appeal.? ~ 

. The current rules relaxed the former requirements to.the extent that 
the statement of grounds need not be included in the notice of appeal 
‘but can be filed 30 days after the notice of.appeal, thus in effect allowing 
60 days after service of a copy of the Director’s decision for filing a 
. statement of reasons. Moreover, section 221.97 (21 F. R. 1864) of the 
current rulés provides that the time for filing any document, except. 
a notice of appeal, may be. extended by the officer to whom the appeal. - 
is. taken. ‘The section requires only that a request for extension be 
filed within the time allowed for the filing of the document.. Thus, 
in this case, the appellant could: have at any time on or before July 
_ 25, 1956, when his statement of reasons was due, filed.a request for: an 
' extension of time in which to his statement of reasons. He didnot 
~ make any such request. - 

In the: face. of: the consistent salina of the Depar tment ‘under ‘the 
former rules of practice, there i is no soseible Pasi. for not summarily 
dismissing the appeal. . @ tea 

1 Barbara. Ms Smoot, 61 I. D. 387 (1984) ; D. Miller, A-27348 (July 8, 1956) ; Lee R. 
Ormiston, A-27355 (May 14, 1956); Albert N. Froom, A-27124 (May: 28, 1955); Alaska 

Coal Company, A—26859. (July 1, 1954); Bonelli Cattie Company; A-—26709 {June 18, : 
~19538)-5 Southern. UCapifornia: Edison: ‘Company, 2 AS26542. (Dee.-10, 1952). ; 


2 Patricia Sugers, “A-97310 (May 14, 1956) ; -“Hector Aitchison, A-27226 mee 21; 1955) 
William 0. Parson, A-27089. (April acs 1955). 


33927: ESE ibe “GERHARD -EVENSON © 3 000088 999. 
- ; penreniber, ii, 1956. : 


-Pherefor e, pursuant.to the authority. delegated te to the. Solicitér ie the 
pees of the Interior (sec. 28, Order No 2509, as revised; 17 FR. 
67 tage the pallies is dismissed. 


cont T. Frrrz, 
Deputy Solicitor. 


ORGANIZATION OF SCHOOL DISTRICTS ON INDIAN 
; "RESERVATIONS: IN: ALASKA tee 


Alaska: Tadian: and Native Affairs 


‘There is.no Feder: al law. which prohibits the Territory of Alaska from creating. 
school districts.in territory set aside for Alaskan Indians. | 


Alaska: Territorial Agencies ; SO ne 
“A school district is usually a ‘separate taxing district for school purposes. 


; Indians: Taxation: Generally : 


_the..power of local taxation cannot be auaeited against. the ‘property of the 
» Alaskan: Indians without congressional authorization. 


M-B6367 oe Sig * cid "Surman 1, 1956. 


To THE ee Gunvanas; JUNEAU, ‘Atasna. eg , 
This refers to your inquiry of June 12, 1956, requesting a review of 


A the following: question : May a school district, be. organized. under the — 


- Jaws-of the ‘Territory: of Alaska, i in country set. aside by the Federal . 
Government for the.use and occupancy of Indian. tribes of Alaska? 

. Prior to the Or ganie Act of Alaska on August 24, 1912 (87 Stat. 
512), it appears that schools outside of incorporated towns were sup- 

“ported by. annual appropriation made by. Congress. Starting with 
the act of January 27, 1905 (33 Stat. 616), a provision was made that 

The: education of the Eskimos. and Indians in. the district of Alaska. 

- shal] remain under. the direction and control of the Secretary of the — 

“Interior, and. schools for’ ‘and. among the Eskimos and Indians of 
Alaska. shall. be provided for by an annual appropriation Mcagrienes 
Each of the subsequent provisions of acts making appropriations for . 

_ the support of schools among the natives of ‘Alaska contained a, like: 
provision that the appropriations for the support of schools for natives 
of Alaska shall. be under the direction of the Secretary of the Interi ior. 

- Aeschool system under the direction of the Secretary had become pretty. 
well recognized by the time the Territory of Alaska was created by. 
the act of August 24, 1912, supra, in that it.was provided in section 3. 
thereof that “the suehor ity herein. granted to the legislature to alter, 


- amend, anodify, aud repeal laws in force in Alaska shall not,extend to oe 


"the [act of J anuary 27, 1905; supr ‘a, | and the sever al acts amendatory 
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thereof,” which act provides that “schools for and among the Eskimos 
and Indians of Alaska shall be. provided for by an annual appropria- 
tion.” . Evidently, Congress _ intended to continue. its education’ pro= 
_ gram for children of non-taxpaying natives and this provision of the 
Organic Act of Alaska served to extend and preserve the system of 
‘education that had been established by congressional appropriation 
under the direction of the Secretary of the Interior. 
“Although Congress made sure that its schools for the native chil- 
dren of the far- -reaching Alaskan rural-areas. were preserved, In no 
way did Congress attempt to restrict the maintenance and establish- 
ment: of schools by the Territorial Legislature of Alaska. In fact, 
Congress expressly granted to the Territory. power of legislation for 
school purposes by the act of March 3,.1917 (39 Stat. 1181).. It was 
after the enactment of this act that Territorial schools came more and — 
more into existence. The ultimate result was, of course, a dual system 
' of schools in Alaska... There were those for the education of white 


' and colored children and “children of mixed blood. who lead a civil: - 


ized life,” established and maintained by appropriation from Terri- 
torial funds; and those for education of Indians, and other’ natives 
_ provided for. by the: annual appropriations of Congress. 

The problems that arose between the United States Government’s _ 
school program. and the Territorial school program nearly always. 
- resulted in the encouragement and expansion of the Territorial school 

_ system. The decision in the case of Jones v. Els, 8 Alaska 146 (1929) . 
directed thé Territorial school officials to admit: both white and native — 
children. ‘This decision indicates a directive by the court requiring 
the Territorial legislature to expand its school system. 

- Later, action was taken by Congress which helped and encouraged 


the Territorial: Legislature of Alaska. to. expand its ‘school facitities: a 


Congress authorized the anriual appropriation to be used by the Sec= 
' retary of the Interior in the support of both the Territorial schools 
-of incorporated towns as well as the rural schools. It' soon became a 
matter of mutual assistance and cooperation between the Secretary’ 
-and the Territorial School Boards. 
ne -On May 14, 1930-(46 Stat. 321), Congress authorized the Secretary: 
' to contract with the Territory’s school boards that maintained schools 
in certain cities and ‘towns for the education of nontaxpaying natives, - 
_ including those of mixed native and white blood, and Congress’ au- 
thorized. the leasing of school buildings owned by the United States.’ 
to such school boards, and to pay the school boards. for:se srend-. - 
ered an amount not in excess of the cost of operating’a ol for 
‘natives under present appropriations in such town. © Thereafter Con- 
gress enacted the Johnson-O’Malley: Act on April 16, 1934 (48 Stat: 
596, as amended, 49 Stat. 1458; 25 U. S. C. sees. 452, 454), and the Ter-’ 
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“September 17, 1956 


siowial apnea authorized the Board of Administration of. the 
Territory of Alaska to enter into contracts with the Secretary of the 
Interior for education and welfare work among the Alaskan natives. 


- (Chapter'85, Laws of Alaska, 1935.) ria 
This concept of mutuality of interest between the United States. . 
Government and the Territorial Government of Alaska in providing ° 


for education of Alaskan children has been prevalent throughout the 
whole struggle for Alaskan school facilities. Because of the 


diversified. population of Alaska, ‘it is only natural for the Territory — 
of Alaska to concentrate on the densely populated areas, while the — 


United States Government shoulders the burden of providing schools 
in the more isolated ar eas where non-taxpaying natives are located. 
The later extension of the Territorial schools into areas where native 


children were located was in no way discouraged by the United States | 
Government. In fact, I am aware of no laws passed: by Congress” 
which would even indicate an: attempt, to restrict this expansion of « - 
- Territorial schools. Actually, the record shows that Congress at all. 


times. attempted to encourage and support the establishment of. a 


Territorial school. systein Which would reach out and be available for — = 


all the children of Alaska, including the Indian and native children. 
In my opinion, this historical background of the education program 


of Alaska clearly indicates that there is no Federal order, decision 


or statute which prohibits the Territory of Alaska from extending ite. 


- school system into terr itory set aside for Alaskan Indians. 


AC study of the 1949:Compiled Laws of Alaska providing for the 


incorporation of schoo] districts indicates that the purpose of their 
incorporation is to. provide a school board elected according to. the 
. laws therein provided. for. the purpose of ‘managing and admin- 






of the Territory of Alaska. In other words, the district. electors 


themselves elect a school board to whom they may look to for the ' 


purposes of the-erection, maintenance aud support of schools. In 
-. fact, the-school board of the. particular school district is restricted to 
‘the purpose of providing an administrative body for the sole purpose 
of maintenance and support of public schools. This being the pur- 
~~ pose of a school district of Alaska, there is no objection legally or 


morally to their creation to include lands set aside by the Federal . 


Govertiment for the use and occupancy of the Indians of Alaska. 


In this respect, it should be observed that the courts within: the. 
United States have refused to object to the incorporation of school ” 


. districts on Indian’reservations. Lebo v. Griffith, 1738 N. W. 840 
(1919); State ea rel. Baker v. Mountrail County, 149 N. W.. 120 


. (1914). It is also well-recognized that in many respects natives of 


“all school matters of the district under such rules and 3 regu-. : 
lations as might be promulgated by the Commissioner of Education. 
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Alaska are wards of the Govemiinent at least to aa an éxtent to 
bring them within the. spirit, if not, within the exact letter of the laws - 
“yelating to American Indians (49 L. D. 592). Other cases have 
expressly said that Indians and natives of Alaska are in the same . 
“category as the Indians of the United States (50 L. D. 315). 
~The fact must not be overlooked, however, that a school district is 


tn _ also vested with certain recognized powers as a body politic. .And, 


although the law will not prevent their creation, the powers of the 
district may come into direct conflict with Federal laws protecting 
‘the rights of Indians. 
“The laws. of the Territory of Alaska expressly provide that: the 
~ school board shall have the power and it shall be their duty to appoint 
van, assessor who shall act, as a tax collector. . Sections 3-12 and: 3-28 
of Title 37. of the Alaskan Compiled Laws, 1949, provide that the 
‘school board shall have the power to levy and collect taxes upon real 
and personal property within the limits of their respective district not” 
exempt therefrom by existing law, and not to exceed 2:percent of the 
assessed value of such property. It is this power that the Federal 


far «Government and the Federal courts have consistently refused to recog: 


_ nize if asserted against Indian property within the protective scope of 
Federal Indian law. 50 L. D. 815; 51 L. D. 155; Alaska Pacific 
Fisheries v. United States, 248 U.S. Ts 8 (1918) ; Territory of Alaska v. 
Annette Island Packing. Co., 289 Fed. 671. (1923). 
On the other hand, although the Territory may not tax property 
_ owned: and occupied by an Alapkan. Indian tribe, there is no law which 
, prevents i its taxation of the property of non- -Indians even though a Hon- 
~"Indian’s property is located upon tribal land under lease from the 
Indians. Zhomas v. Gay, 169 U. S. 264 (1898). The Supreme.Court 
‘in Helvering v. Producers Corp., 303 U. S. 876 (1988), held that . 
ammunity, from non- discriminatory taxation sought by a private 
jperson for his property or gains because he is engaged in an operation 
under a Government contract or lease cannot be supported. by:merely 
f theoretical, conceptions of interference with the function of Govern- 
ment. In upholding-a tax upon profits of a private individual operat: 
ang under a Government. contract, the Court, in the % elvering case, 
said: “* * * thereisno sufficient ground for holding that the effect 
«upon ‘the Government is other than indirect and remote” (p. 387). 
- urthermore, it is well established that, if the land of the Indian tribe 
-passes from the tribe or individual. Tadinn to a non-Indian, such prop- 
erty becomes subject to real and personal property taxation. C Nee, 
oO: ke. R. fi. v. Mackey, 256 U. §.531 (1921). ss 


J. oe ARMSTRONG, - * 
Solicitor. 
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AUTHORITY TO EXTEND. THE TERMS OF olL AND GAS. LEASES ON 
. THE OUTER CONTINENTAL SHELF FOR A PERIOD EQUIVALENT 
-TQ THE PERIOD DURING WHICH DEVELOPMENT OF THE LEASES 


IS PREVENTED. AS THE RESULT OF LITIGATION INSTITUTED BY 


_am THE LESSOR. 


-» Outer Continental Shelf Lands Act; State Leases: Generally and Gas 
> Leases: Extensions yore 
“Undeveloped oil and-gas leases determined by the Secretary to be entitled to 
receive the benefits provided for by subsection 6 (b) of the Outer Continental 
. Shelf Lands Act may: be-extended. under that subsection. for a period equiva- 
lent to the period that their development is prevented by the Supreme Court’s 
order of June 1® 1956, issued in the case of United States. v. State of 
_ . Louisiana, Original No. 15 (851 U. 8. 978), or fora period equivalent tio the 
- yemainder of their primary terms as extended as of J une 11, 1956, my pichever 
is shorter. f . : ae 


M-36364 — Spprearpar 19, 1956 


To THE Drascror, Burnav or Lanp Mascacmhentrr, 


~ The holder of certain oil and gas leases on the Outer Continental 
Shelf off the coast of Louisiana, the initial terms of which will soon 
expire, has asked that the terms of all such leases be extended for a 
period equivalent to the period that development is prohibited:by the 
order of the Court issued in connection with pending litigation 
brought by the United States against the State of Louisiana. The . 
leases in question are former Louisiana. State leases with respect to 
which favorable determinations have been made pursuant to section 
6 of the Outer. Continental Shelf Lands Act of August 7, 1953 (67 
Stat. 462; 43 U. S. C. sec. 1881), hereinafter called “the act.” The 
litigation is that involved in United States v. Louisiana, Original No. 
15 (351 U. S. 978), in the Supreme Court of the United States. The 
order which prevented development under the terms of the leases and 
said section 6 of the act was issued by the Supreme Court on June 11, 
1956, as. an Pag of the institution of the suit, and provides a as 
follows : 

It is further ordered that the State of Louisiana and. the United States of 
America, are enjoined from leasing or beginning the drilling of new wells in the 
disputed tidelands area pending farther: order of this Court unless by agree- 
"went of: the parties filed here. 

The leases involved, as amended ind supplemented by section 6 of 
the act, grant the lessees the right. at ay time within the: primary 
63 I. D., No. 10 
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period of 5 years or as extended to commence drilling and provide for 

the continuance of such leases thereafter so long as.oil or gas is pro- 

duced or operations for drilling are continued. The leases in ques- 
tion are not. producing oil or gas, and no new operations for drilling 

. or drilling operations can be conducted thereon because of the order | 

of the Court, unless and until the agreement authorized therein. igs 

executed and filed with the Court. Efforts to reach such an agyee- - 

~ ment have thus far proved fruitless and some leases may expire be fs 
fore an agreement can be reached and those that remain: unexpired at 

- the time an agreement is made will have lost months out of the period 
granted for development. 

The question raised by the request For extension is whether or not 
there is authority to extend the section 6 leases on the ground stated, 

i. e., that the laws of Louisiana extended to the area by section 4 (a) 
(2) of the act authorize such an extension. These leases contain no ex- 
tension provisions. Therefore, if they are to be extended’ under any 
authority that authority must flow from the authority granted to the 
Secretary of the Interior by section 5 of the act, from the laws of the | 
State of Louisiana. as such laws as existed prior to the date of the | 
act were extended to the Outer Continental Shelf by section 4 (a) (2) 
of the act or by those laws:as authorized by section 6 (b) of the act. 

As I read section 5 of the act, the Secretary’s authority to extend . 
leases granted therein exists only when such extension is indicated as 
the outgrowth of a suspension of operations or other action taken in 
the interest of conservation and even there the authority must be | 
implied for it is nowhere expressly conferred. That section author- 

izes the .Bocretary to “administer the provisions of this Act * * * 
and * * * prescribe such mules and regulations as may be necessary to. 
‘carry out such provisions.” The remainder of the section contains 
express authorization to do certain acts and the implied authority to 
extend the terms of leases but is limited by the requirement that every: 
thing that is authorized must be “in the interest of conservation.” 
While the specific authorization to, act in particular matters is pref- 
aced by the words “Without limiting the generality of the foregoing 
provisions of this section * * *,” the said “foregoing: provisions” do 
not of themselves confer authority to. extend leases and if such. an- 
thority exists other than “in the interest of conservation” as impliedly 
provided i in section 5, it must be in section 4 (a) (2) or section 6 (b), 
since it is not éontained elsewhere in the act. I am unable to per- 
ceive how the extension of these leases solely because of the order | pro- 


a aners is no question but that as a matter: of equity extensions are warranted, 
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hibiting the: Gilling. of new wells would be in the interest of conserva- 
tion. end I conclinde that section 5 does not, of itself, Sucbone the. 
requested. extension. 

Section 4 (ay (2) which-extends “the civil and criminal laws” of 
Louisiana to the Outer Continental Shelf “To the extent that they 


~ are applicable and not inconsistent with this Act or with other Federal 


lfws and regulations of the Secretary now in efféct or hereafter 
adopted. * * * *” isnot limited in its application to section 6 leases 
but is general in its nature. There is no statute of Louisiana, in 
terms, authorizing such an extension as to State issued leases. The - 
State court, however, has invoked section 2040 of the Civil Code re- 
lating to the conditions of private contracts as authority for extend- 
ing leases where the prohibition against development resulted from 
action by the lessor. State ew rel. Porterie v. Grace, 166 So. 133, 138 
(1936). I am not prepared to agree that section 4 (a) (2) was in- 
tended to have so broad.a result as is implied. The history of the 
_act does not so indicate. -The testimony of witnesses representing 
the States and other interested parties shows that what was sotght 
_was to provide laws to serve local and domestic needs. The sway of © 
State laws over the public lands of the United States was referred to ~ 
as.comparable to what was desired. References were made to the 
criminal laws, tax and. conservation laws, the police powers -of the 
~ State, laws relating to contracts and those governing the relationship 
of humans. An alternate suggestion, apparently designed to achieve 
the same purpose, was that the laws of the District of Columbia be | 
extended to the area. There was no indication of any intent to ex- 
tend the laws applicable to State oil and gas leases. Of course, if one 
such law was extended all would be and there would result the problem 
of determining i in each case not specifically covered by the act whether . 
any provision in the State leasing laws was applicable. It seems ap- . 
parent from the history of the act and from the general policy of — 
Congress respecting the applicability of State law to Federal lands 
that there was no purpose to extend any State laws which would di- © 
rectly affect the issuance or continuance of Federal leases. It is gen- 
erally considered that oil and gas leases issued under authority of an 
act of Congress prescribing the conditions for their issuance and con- 
tinuance are not governed by the general laws of the States applicable 
to private leases or contracts even though these general laws apply. 
over the area covered by the Federal leases. . For this and other 
reasons stated, I do not believe that an application to State leases by 
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“State court decrée of a law otherwise inapplicable is by virtue of the 
provisions of section 4 (a) (2) binding on the United States. _ 
Attention should be called to the fact that although State tax and 


conservation laws were discussed in connection with the proposed ex- — 


tension of State laws, section 4 (a) (2) in terms excludes State tax 
laws, and. section 5 of the act confers discretionary authority on the 
‘Secretary in the matter of conservation. 


. There remains to consider the provisions of section 6 (b). of the act . 


relating to undeveloped leases validated under section 6 (a). Section 
6 (b) authorizes the maintenance of such validated leases and the con- 
duct of operations thereunder in accordance with the term thereof 
and of. “any extensions, renewals or replacements authorized therein 
or heretofore authorized by the laws of such State.” 
_ Ido not believe that the same reasons exist with respect to this p pro- 
vision as those outlined with regard to section 4 (a) (2). The latter 
coustitutes a general adoption and extension of State laws, the former 
_is limited tolaws applicable to the leases involved. Subsection 6 (b) 
gives assurance to the lessees that nothing shall be done to adversely 


affect their leases as to the term thereof or any extensions authorized: 
in the lease or authorized by the laws of the State on the effective date’ 


of the act. I take this to mean that Congress intended that each such 


_~ lease should continue according to its terms and the then existing laws. 


of the State issuing it in the same manner and to the same extent as it 
would have done had it- remained under the jurisdiction of the State, 


except as otherwise limited by the provisious of section 6 and subject: 


to all of the conditions of that section, including the same right to have 
it extended. The legislative history supports this conclusion. .As 
pointed out in 8. Rept. No. 411, 83d Cong., Congress recognized that 
the highest officials both of the then and the preceding Federal admin- 
istration had recommended “that any legislation enacted should give 
full recognition to the equities and investments of the holders of exist- 
ing State-issued mineral leases.” Attention was also called tothe 
_ implicit recognition of these leases by the Supreme Court, the fact 
that large investments had been made, and that the United States 
had received revenues from the leases after December 11, 1950. 


There can be no doubt but that if the section 6 leases were now under. 


State jurisdiction and if the State had caused the suspension of drill- 
ing by bringing a suit, the Supreme Court of the State, unless it de- 
parted from precedent, would allow an extension of time for the period 
of enforced non-development. Such a conclusion is supported by the 
State.Supreme Court’s decisions in State ew rel. Porterie v. Grace, 
supra, and cases cited and Baker v. Potter, 65 So. 2d 598, 601 (1953). 


Fw. 


we 
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(The. Porterie case is directly in point because: it involved a State 
lease.) The interpretation and application of the law of the State of 
Louisiana by the highest court of that State is determinative of the 
Se in the absenice of any question that the law contravenes the 
Constitution of the United States and no such question is presented : 
ee See Warren v. United States, 340 U. S. 528, 526 (1951). ; 

I, therefore, conclude that existing section 6 Jeases may be extended 
as indicated in the precedirig paragraph under the authority contained — 
in subsection 6 (b). 

a ee <4 J. Revert ARMsTRONG, 

Solicitor. 


UNITED STATES 
: Vv. : 
KEITH V. O'LEARY ET AL. 


A-27260 Decided epee 28, 1956 


Mining Claims: ‘Detemnination of Validity 


A mining claim is a claim to proper ty which may not be declared invalid with- 
out proper notice and adequate hearing and in accordance with due process of 
law although there is no statutory requirement that a hearing be held to 
determine the validity of sucha claim, : 


Administrative Procedure Act: Hearings 


The courts have held that administrative proceedings in which a aoaving: is 
necessary in order to satisfy the requirements of due process must comply 
with the Administrative Procedure Act, even though there is no statute 
requiring that the matter be determined on the record after opportunity for 


an agency hearing; and proceedings to. determine | the validity of mining claims is 5 


will be held in compliance with that act. 
_ APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


This is an appeal to the Secretary of the Interior by Keith V. 
O'Leary and Donald K. Moore from a decision. of August 17, 1955, 
by the Acting Director, Bureau of Land Management, which held null 
and void a.mining location by Mr. O’Leary and Mr. Moore, known 
as the Kay placer. mining claim, located on June 18, 1950, on the 
NYSWYSW4, NUSKSWYSW, sec. 4, T. 8N., R. 13 E., M.D. M., 
California. The Acting Director’s decision affirmed a decision by the 
manager of the Sacramento land office which held that the charges 
brought by the Government against the validity of the Kay placer — 


\ 
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had ea eoseneds at a hearing before the manager on May 12, 1953, 
and which held the claim invalid. 

By notice of August 7, 1952, the appellants were notified that 
charges had been filed ‘aminat the validity of the Kay placer on. the 
- grounds (/) that the land’embraced in the claim was nonmineral<. ° 
in character and (2) that minerals had not been found within thp 

limits of the claim in sufficient: quantities to constitute a valid dis- 
covery.. The appellants answered the charges and filed a.motion to. 
_ dismiss the contest. In a decision of September 15, 1952, the manager 
' denied the motion to dismiss. His action was sustained by the Direc- 
tor of the Bureau of Land Management in a decision approved by - 
the Assistant Secretary on December 24, 1952. A purported appeal 
-. from this decision was dismissed by a departmental decision, United 
States v. Keith V. O'Leary and Donald K. Moore, A-26683 (February 
26, 1953).1. Thereafter, on May 12, 1958, a hearing was held before 
the manager on the Shiseaee against the Kay placer. Contestees were 
represented by counsel at the hearing and the Assistant Regional 
Counsel, Bureau of Land Management, Region IT, represented the 
- United States. 
Before testimony was taken at ‘the hearing, counsel for the con- 
__ testees filed a formal demurrer and motion to dismiss on a number 
'. of grounds including the assertion that the Department was required, 
-and failed, to comply with the Administrative Procedure Act (5 
U~LS. C., 1952 ed., sec. 1001 e¢ seg.), pp. 1-18. After some discussion 
of the motion, it was overruled by the manager (pp. 13-19). The only 
basis of the appellant's motion to dismiss which requires consideration 
in this proceeding is the contention that in hearings on contests involv- 
“ing the validity of mining claims, the Department must comply with 
the provisions of the Administrative Procedure Act. 


Fn 


1A hearing on the validity of the claim had been set for January 7, 19538, after the 
manager had. denied the motion to dismiss. At.the hearing, no appearance was made on 
behalf of the contestees (appellants), but their counsel filed with the manager a motion 
for abatement of the hearing or continuance based on the appeal by the contestees to 

.the Secretary from the decision of December 24, 1952. As the decision of December 24, 

1952, was approved by the Assistant Secretary without allowing a right of appeal, the 
manager held at-the hearing on January 7, 1953, that no appeal was pending before the 
Secretary and overruled contestees’ motion for abatement of the hearing or continuance. 
Thereafter, the.manager proceeded to hear the evidence offered by. the Government in’ 
support of the charges against the claim (traziscript of hearing on Contest No. 5168 before 
the manager, Sacramento land office, January. 7, 1953). 

In the decision. of February 26, 1953, the Department dismissed the appeal but also 
affirmed the denial of the motion to dismiss and remanded the case with instructions that 
another hearing in this matter be held to allow the contesters to participate and submit 
their case on the merits. 

- ? Page numbers, unless. otherwise indicated, refer to the transcript of the hearing on 
May 12, 1953, in Contest No. 5168, United States’ y. Keith V. O’Leary and Donald K. Moore. 
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e “The. A dacuaeeive Procedure ‘Act of June 11, 1946, Preer bes 
certain procedures and practices to be followed by administrative 


agencies of the executive branch of the Federal Government, with a 


—_aitumber of exceptions not here relevant. In the 10 years since its 
““snactment, the Department apparently has never considered, on appeal 
tothe Secretary, the question whether hearings on the validity of 
mining claims come within the scope of the act. In many respects, 
the requirements of the act are similar to this Department’s rules © 
of practice governing procedures in contest cases and appeals (see 
43 OFR, Part.221; 21 F. R. 1860), but the Department’s practice of 
holding hearings on contested mining claims before managers (for- 
merly registers) of local land offices differs substantially from the 
provisions of the act regarding officers qualified ‘to preside at quasi- 
judicial hearings. 

Section 5 of the act (supr a, SCC. 1004) sets forth procedures to be. . 
complied with “In every case of adjudication required by statute to 
be determined on the record after opportunity for an agency hearing,” 
with certain exceptions which need not be-considered here. Section 


. 5 (c) provides, énter alia, that no officer shall pr eside at the reception — 


of evidence at hearings covered by section 5 (a) of the act if such. 
officer is “responsible to or subject to the supervision or direction. of. 
any officer, employee, or agent engaged i in the performance of investi- | 
gative or prosecuting functions” for the agency. Section 7 of the act 
(supra, sec. 1006) requires that. either the head of an agency (or a 
meinber or members-of the body which comprises it) or hearing 
examiners appointed under the act preside at hearings which are re- 
quired by section 5 (a) to conform with the procedures established 


by the act. Section 11 of the act (supra, sec. 1010) provides for the . 
appomnimnent of hearing examiners under the act. 


There is no statutory requirement ‘for a hearing i in contest cases 
involving the validity of a mining claim, and this Department con- 
tinued, after the enactment of the Administrative Procedure Act; to 
hold hearings on contested mining claims in accordance with the rules: 


of practice which have been in effect for many years.. This practice 


was based on the assumption that sections 5 and.7 of the act were 
applicable only to hearings which were required to be held by reason 


- of a statutory. provision to that effect. . The hearing in the instant 


case, conducted in accordance with the Department’s rules of practice, 
was held before the manager of the land office, Sacramento, California. — 
The manager is not an officer authorized aed section - of the act to 


poe at hearings. 
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The appellants contend that in the determination as.to whether 
. there has been a discovery of valuable minerals on the Kay placer, 
they are entitled to a hearing on this question presided at by an 
examiner appointed under section 11 of the act, and that a hearing - 
presided at by the manager of the land office violated the act.. Ifthe 
requirements of the Administrative Procedure Act are applicable S 
this proceeding, it is clear that the hearing held on the vahaty of the +. 
Kay placer wiplated various provisions of the act. 
_ A valid mining claim gives an exclusive right of possession and 
enjoyment, and the claim is property in the fullest sense. Cole v. 
Ralph, 252 U. S. 286,295 (1920). Thus,.a hearing on the validity 
of a mining claim is.a hearing on a claim to property. Although | 
there are no statutory requirements that a hearing be held before the 
Department declares'a mining claim null.and void, it has long been 
recognized that the power of this Department to determine that such 
a claim is invalid requires an adequate hearing, and that an equitable 
or legal claim to property against the United States may not be 
invalidated except in accordance with the requirements of due process 
of law. In Cameron v. United ras, 252 U.S. 450, 460, 461 ( (1920), 
it- was. stated: 
Of course, the land department hae no -power to strike down any “claim 
arbitrarily, but so long as the. legal title remains in. the Government it does have 
power, after proper notice and upon adequate hearing, to determine whether 
- the claim is. valid and, if it be found invalid, td-declare.it null.and void. This 
is ‘well - ‘illustrated in Or chard.v. Alewander, 157-U. 8. 372, 388, where -* *  # 
this court said: “The party who makes proofs, which are accepted by the local 
land officers, and pays his money for the land, has acquired an interest of which 
he cannot be arbitrarily dispossessed. His interest is subject to state tax- 
ation. * * .* The government holds the legal title in trust for him, and he 
may not be dispossessed of his equitable rights without due process of law. Due 
process in such case implies notice ‘and a ‘hearing. But this does not require 
that the hearing must:be in the courts, or forbid an inquiry and determination 
in the Land Department.” 

The appellants have cited the case.of Ww ong Yang Sung v. u eG rath, 
339 U. S. 83 (1950), in support of their contention that the require- 
ments of the Administrative Procedure Act are applicable to the 
hearing in this case. The Wong Yang Sung case involved deportation 
proceedings with respect to which the Government argued that since 

there was no express requirement for any hearing or adjudication in 
. the statute authorizing deportation, the requirements of the Admin- 
istrative Procedure Act relative to adjudications were not applicable. 
The Court held that the constitutional requirement of procedural due - 
process required a fair hearing in deportation proceedings; that sec- 
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tion 5 of the act was. applicable to such pr oooddingss and that. the other 

requirements of the act must be complied with if orders resulting from 


‘deportation proceedings were to have validity. 


Riss & Co., Ine. v. United States et.al., 341 U. S. 907 (1951), is a 


. —ieDer curiam decision following Wong ¥. Unig Sang v. MeGrath in. which 


~~ 


‘i¢was held, in effect, that the principle announced in the Wong Yang 


Sung case applied in cases involving property interests as well as 
those involving personal liberty.. The Riss decision reversed a lower 
court which had held that the Administrative Procedure Act was not 
applicable to hearings before ‘the Interstate Commerce Commission 
for certificates of public convenience and necessity since there were no 
statutory requirements for bee in such proceedings... 

In Cates v. Haderlein, 342 U. 8. 804 (1951), the Court reversed a | 
circuit. court decision which held that the Administrative Procedure 
Act was not applicable to the issuance of fraud orders by the Post- 
master General because there was no statutory requirement for a hear- 
ing in connection with the issuance of such orders. 

In the case of Door v. Donaldson, 195 F.2d 764, 766 (App. D. C., 
1952), it was stated that where a hearing is required by ideas. of due 
process, section 5 of the Administrative Procedure Act applies, to the 


hearing. It has been held also that the failure of the Interstate Com- 


“merce Commission:to hold a hearing i in accordance with the Adminis- 


trative Procedure, Act on granting a certificate of public convenience 


and necessity to a motor carrier is a. defect which invalidates the entire 


proceeding (Pinkett.v. United. States, 105 F. Supp. 67, 73 ae Md, 
1952)). 
These cases have been consistently followed except in aboations 


where a timely objection was not made during the agency hearing 


against the failure of the agency to follow the requirements of the act 
(United States v. Tucker Truck Lines, 344 U. 8. 33 (1952)). 

-. Thasmuch as a mining claim is a property claim which may not. be 
invalidated without due process of law, hearings on the validity of 
such claims seem clearly to be within the scope of the court decisions 
referred to above holding that administrative proceedings in which a 
hearing is necessary in order to satisfy the requirements of dué process 
must comply with the- Administrative Procedure Act, even though. 
there is no statute requiring that the matter be determined on the 


record after opportunity for an agericy: hearing. In accordance with - 


those decisions, the Department concludes that the hearing require- 


ments of the Administrative Procedure Act are applicable to hearings 
on the validity of mining claims. Accordingly, this case will be 
407524—56——2 
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7 remanded for rehearing in ‘conformity with the requirements of the 

act,. and the Department’s rules of practice governing hearings on” 

contest cases of this kind will be revised to comply. with the act. 
Therefore, the Acting Director’s decision is set aside and the case is 


remanded, for action consistent with this decision. 


Freep Ae eee oy 
enone of the Interior: 


a 


METALLIFEROUS MINING LOCATIONS WITHIN | 
A PETROLEUM RESERVE 


Withdrawals and Haservations: Temporary Withdrawals—Mining Claims: 
Withdrawn Land 
A-petroleum reserve created by.a withdrawal made under and pursuant to the 
provisions of the act of June 25, 1910 (36 Stat. 847 ), as amended by the 
act of August 24, 1912 (37 Stat. 497; 43 U.S. C. secs. 141, 142), is.a tempo- 
rary withdrawal which, in and of itself, does not E prevent the location of 
mining claims for metalliferous minerals. . 


Mineral Leasing Act: Generally Withdrawals and Reservations: Effect fe 
oi—Mining Claims: Lands Subject to 


Metalliferous mining locations could be made within petroleum reserves prior. 
_ ‘to.the act of February 25, 1920 (41 Stat. 437; 30- U. S.C. see: 181), even if 
the land was then known to contain oil or gas. After that enactment and 
prior to the enactment of the acts of August 12, 1953 (Public Law 250° 67 
Stat. 539), and August 13,'1954 (Public Law 585; 68 Stat. 708), lands 
valuable for oil-or gas were not subject to location under the United States 
mining laws. But only lands known to contain those minerals were excluded 
from location for metalliferous minerals. 


Mineral Lands: Determination of. Character of 


If the creation ofa petroleum reserve is tantamount. to the classification: of 
the reserved lands as mineral, valuable for oil and gas, the rule applicable . 
‘to lands classified as valuable for coal and, subsequent to the act of February 
25, 1920, supra, oil shale would apply to them. That rule is that the locator 
of a mining claim or lands so. classified may defeat the classification by 
proving, in a proper proceeding, that the land is, in fact, not valuable for 
the coal, oil shale, or oil and gas, whichever was named in the order classi: 
fying the land. Since the petroleum reserve stamps the land as prima facie 
valuable for oil or gas, the burden of proof rests upon the mining claimant. 


*Not released for publication in time for inclusion chronologically. 


onal 
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M3375 Pet Satis 2a cae! te Mie By AON bce 
To Tau ‘RucrowaL ee Denver, Coianane: 
This is in reference to your memorandum of April 19, crcloanest a 


_aeproposed memorandum to Paul B. Martin, Assistant General Counsel, 


Atomic Energy Commission, Grand Junction, Colorado. 

I do not agree with your conclusion that the creation of a petrolewn 
reserve is sufficient to establish the oil and gas character of the with- 
drawn.lands so as to require that one who located a wining claim prior 
to the enactment of Public Law 250 (67 Stat. 539), or Public Law 585 
(68 Stat. 708), 88d Congress, comply with the applicable provisions 
of one or the other of those acts. At most it would result only that 
such character was prima facie established. 

State of California et al., 40 L. D. 801, 302 (1911), ad other cases 
cited by. you, held that lands placed in a petroleum reserve “were classi-_ 


fied as oil lands, and were placed in petroleum reserve No. 2. by - 


Executive Order of July 2, 1910.” The Executive Order actually 
withdrew the lands “for classification and in aid of. legislation” 
[italics added]. The holding in 40 L. D. 301 is dictum since the force 
of the withdrawal “for classification and in aid of legislation” alone *. 
prevented all disposals except those permitted by section 2 of the act 
of June 25, 1910 (86 Stat. 847). (The ates were locations for 


coal, oil, gas, and phosphates. ) : 
Later, on April 12, 1920, in State of Lowlsiona et al., 47 LD: 366 Ee 


es (1920), involving a swamp land grant:it was held that, a “petroleum - 


withdrawal” impressed lands with a prima -facie mineral character. 


Since the “withdrawal” there considered was a niumbered one (No. 48, 
La. No. 2) and was eons by Presidential action, it was necessarily 


“a “petroleum reserve.” For the same holding in cases involving 


entries see Anna M. Baster (on petition) , 48 L. D. 126 (1921) ; Tilmon 
D. Mabry (on rehearing), 7d. 155 (1921), State of Utah, 58 I. D. 
224 (1930), is not to the contrary. In essence, that case held that. - 
title to a school section in a petroleum reserve did not vest in the 
State under the act of January 25, 1927 (44 Stat. 1026), because 
reserved, that so long as classed. as mineral lands it would continue to 
be reser ved, but that if restored as nonmineral title would vest in 
the State. 'nier the law as it then was title to mineral lands em- 
braced in reservations on the date of the act could never pass to the 
State. Thus, it was by virtue of the effect of the 1927 act that the 


reservation effectively prevented title from passing. However,.the | 


effect of the decision was the same as the prior State oF Louisiana 
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decision i in that a deiceminston of noatiiieral character was possible 
as to lands in petroleum reserves. 

-- The only differences between the rulings in 40 Land Decisions and 
those that followed in 47 and 48 Land Decisions were that. (7) by | 
the act of July 17, 1914 (38 Stat. 509; 30 U. S. C. sec. 121) , nonmineral 
entries could be made for lands within a petroleum reserve witha . 


reservation of minerals but Congress permitted entrymen, grantees, ~~ 


_ otc., to prove, if they could, the non-oil character of the lands so that . 
they could be patented without the mineral reservation and (2) the 
later decisions hold that the petroleum reservation merely prima jute 

stamps the land with a mineral character. 

But even if the reservation so stamps the land that, of itself, does 
not prevent mining location for. metalliferous minerals. Such loca- 
tions were precluded only by the act of February 25, 1920 (41 Stat. 

437; 30 U. S. C. sec. 181 e¢ seg.), specifically by sections 1 and 87. 

_ Section 1 in material part. by the words “Deposits of * * * oil, 

oil shale, or gas * *. * and lands containing such deposits 

* * *  shall-be ue to disposition in the form and. manner pro- 

vided by this Act’ * * *” and section 37 in the same language . 

plus the interposition of the word “only” immediately after the clause 

“shall: be subject to disposition” and. using the word “in” instead of 

_ “and” between the recital of the several minerals and the word “lands.” 

_ Thus, only “lands containing” the leasable minerals and those min- 

erals are reserved from location under the mining laws. The lan- 

guage of the act requires proof of knowledge of oil and gas, etc., 
character, not merely their “prima facie” existence. It is true that 
prima facie evidence of known oil and gas character is sufficient until 
rebutted. It is also true that.it puts the burden on the locator when 
it would otherwise be on the Government. But it does not conclu-. 
sively and irrevocably determine that the land is known to contain oil 
and gas. The very use of the words “prima facie” connotes some- 
thing that is capable of being disproved. 

Notwithstanding the dictum in State of California ot ‘al., supra, 

' the Executive Order creating the petroleum reserve—and all other 
petroleum reserves—in terms withdrew the land “for classification and 
in aid of legislation. ” The reserves are all made under and pursuant 
to the provisions of the act of June 25, 1910, as amended by the act 
of. August 24, 1912 (43 U.S. C. secs. “141, 142), and subject to the | 

“provisions of the act of July 17, 1914. Their effect obviously is not 

‘to ‘classify the land as known oil and gas land. Even if they had 
that effect, however, it would not necessarily be conclusive. The De- 

partment held in. John McFayden et al., 51 L. D, 436 (1996), that 
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tanids actually classified as coal lands must actually possess value 
for coal in order to psn location (in. that case a location for. oil 
and gas). 
Therefore, if a Ssiroleaik reserve is considered to be ai classification 
of oil and gas value it would take the same rule as a classification of 


~.- goal value. Whether considered-as a classification or asa withdrawal 


creating a prima facie oil and gas value, a mining claimant would 


have the right to prove, if he-could, that.the land has‘no known oil , . 


and gas value. It may be noted that State of Lowistana, supra, does: 
not involve the July 17, 1914, act and, therefore, the right to disprove 

the prima facie mineral character is not limited to cases which fall 
under the specific provisions of that act granting the right, to disprove 
the alleged mineral character of the lands. 

Oil shale is affected by the act of February 25, 1920, to the same 
extent as oil and gas. By Executive Order No. 5327 of April 15, 1930, 
‘(10 years after the date of the Minera] Leasing Act of February 25, ° 
1920), made under the same authority as petroleum reserves but.only 
for “investigation, examination, and classification” and: not “in aid 

~ of legislation” all Federal oil shale deposits. were withdrawn. . By - 7 
Instruction of June 9, 1980 (Circular No. 1220, 53 I. D. 127),. the . 
Department designated the “known [oil shale] areas affected by the 

order” but even with respect to such aréas stated“and you will there- 


fore reject all applications for such lands, except applications for 


patent under the mining laws for metalliferous mining claims, or 
applications under other "public: land laws which are based’ on claims . 
to the lands initiated prior to the date of the withdrawal.” (Note 
from ‘the language that the metalliferous claims included those made 
after the withdrawal.) -Almost 38 years later in Langdon H. Larwill, 
54 I. D. 190 (1938), the Department again recognized that the with-. 
drawal did not prevent the location of the lands for metalliferous min- 
erals. It is true that no rule was applied in either the circular men: 
‘tioned or the Larwili case, but it is evident that the purpose of the 
exception in the order was to permit of a determination with respect.’ 
to the validity of the locations which could only involve the question. - 
whether or not oil shale was known to exist in the located land. The 
cases you have-cited are not to the contrary. The Empire Gas and 
uel Company case, 51 L. D, 424 (1926),. itself refers to Arthur K. 
~ Lee, 61 L. D: 119 (1925), which is cited in McFayden et al., supra, 
as authority for the proposition that classified coal land to prevent: 
mining location must also be valuable for coal. The Filtrol case; 51. 
L. D. 649 (1926), also cited, is authority for the proposition that an - 
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‘oil and gas prospectizis permit application segregates the laa against 
_ mining: ‘location, It does not prove the oil and gas value of the land 

- and need not in order to segregate it. United States v. U.S. Borax: 
Co., 58 I. D. 426 (1948), follows the Filtrol case. Ickes v. Virginia- 
Colorado Development Corp., 295 U. S. 639 (1935), is.at least implied 
authority for the proposition that Jeasable minerals are not subject to 
location but it does not bear on the question before us here. Percy 


Field Jebson et al., A-26596, June 11, 1953, follows the Félérol and 


like cases but adds that upon cancellation of an outstanding oil and - 
gas permit a valid location canbe made.. This but emphasizes the 
segregative effect of a permit. ; : . 
While I. appreciate the fact that a petroleum reserve is “in aid of 
legislation” in addition to “for classification” while a coal or oil shale 
withdrawal is not inclusive of the former phrase, I deem that im- ° 
_ material since the question here is not the effect of the reserve as a _ 
withdrawal but as a classification. As clearly pointed out, a classifica- 
tion whether for coal, oil shale, or oil'and gas‘is not sacrosanct but may 
. be disproved by one seeking the land under a law other than the min- 
eral. leasing law. J, therefore, conclude that .metalliferous mining 
locations made within a petroleum reserve after February 25, 1920, 
are not ipso facto valid claims but that the locators may, if they so 
desire, ask for a hearing to disprove the validity of the “prima facie” | 
_ oil and gas classification. In such a case the burden of proof rests 
on the locators (or owners) of the claims and if they fail to sustain 


that burden, their claims must be deemed to be null and void unless © 


‘they have complied with the applicable provisions of Public Law 250 
_(67 Stat. 539) or Public Law 585 of the 83d Congress (68 Stat. 708). 
Absent such proof the locators must have complied with the applicable 
“one of these acts. 

‘You should so inform the Assistant General Counsel of the Atomic 
Energy Commission, Grand Junction, Colorado. 


J. Reve, ARMSTRONG, 
- Solicitor. 


PROPOSED REGULATIONS UNDER THE ALASKA MENTAL HEALTH 
ENABLING ACT 


Accounts Fees and Commissions: 
- The fee required by Revised Statutes, Section 2238, is inapplicable to a selection. 
‘of public lands by the Territory.of Alaska under the authority of the Alaska 
Mental Health Enabling Act. Nothing in this opinion should ‘be construed as 


asoy = “ALASKA MENTAL HEALTH’ ENABLING ACT ~ 351 
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~ determining the applicability of Section 2938 to selections under any law other 
: than the Alaska Mental Health smabiing Bot 4 


M-36371 iy nea R es 10 pont Bak A, ES - Ooronx 30, 1958. 


Lo THE Dmmxcror, BUREAU OF Lianb: Management. - 


ee 


" Your Bureaw’s memoranda of August 22 and 29:asked for our review 


_ of the above cited proposed regulations and requested our opinion as to 
whether the act of July 1, 1864 (18 Stat. 335) applies to a selection of 


public lands under the ‘Alaska Mental Health Enabling Act of July 28, 


_ 1956 (70 Stat. 709).. Paragraph (b) of section 76.9 of the proposed 


regulations (43 CFR 76.7 to 76.12) apparently was included on the 
assumption that the 1864 act required the establishment of a $2 fee for 


each 160 acres or fraction thereof selected by Alaska under ‘the Ee 


act. 
The provisions of the 1864 act relating to fées were incor Seni into 
the Revised Stattités, section 2238, and are contained in the sixth para- 


“graph of 43 U.S. C. sec. 82, “That paragraph refers to locations 


* ae by. States and corporations under grants. from Congress for railroads and °° 
‘other purposes (except for. agricultural eolleges), a fee of $1 for €ach. final loca- : 
tion of one hundred and sixty ACres ; fo be ue by-the State or corporation malking 2 PY 
such location. - 


~ Title II of the Alaska Mental Health Enabling Act weak finan- 


‘ial and other assistance to Alaska, for the care of its mentally ill. ‘The © : 


-, Jand grant is only one part of the mental health assistance program, 


contemplated by the act and should be construed in the- light of the. 


-overall purpose of Congress to advance that program. 


The language of the grant, moreover, expr essly pr’ ovides 1 in subse: i 
tion 202 (b) of the act that the lands 


shall be selected in such manner as the laws of the Territory may provide, and in 
conformity. with such regulations:as: the Secretary of the Interior may prescribe. 


The regulations presumably would provide for the manner of appli- 


" cation and other provisions nécessary for the transfer of title. There 
seems to be sufficient authority under this provision for the ‘Secretary ear Pe 
to, determine what fees, if any, should be paid in accordance with the 
-provisions of the act of August 31, 1951-(5°U. S. C. see. 140). The 
latter statute provides for the charge’of fees to put Federal services on 


a “self-sustaining basis to the full extent possible” taking into consider- 
ation direct and indirect cost to the:Government, value-to the recipient, 


“public policy or interest served, and other pertinent facts:- There is 
‘nothing in the language‘of the grant’ or the legislative history of the 


Alaska Mental Health Enabling Act which expressly, or by inference, 


Pare 
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shows a any congressional Sient to incorporate the provisions of Section 
2938 of the Revised Statutes, . 
This opinion would not affect. the fiotarnitiations made in.earlier 
departmental decisions like those in 26 L. D. 586 (1898), 29 L. D. 72 
-- (1899), and 27 L. D. 284 (1898), however, concerning the applicability. 
of Section 2288 of the Revised Statutes to school indemnity selection 
by the Territories of Oklahoma-and New Mexico. In holding Section 
2238 applicable to such selections, as indicated by the decision in 26. 
L, D, 586, 588, it is very apparent the Depa eneny was influenced Py 
the fact that the fees . 
7 constitute part of the emoluments of an officer of the United 
States * * °%, ; 
The law is clear, however, that the abandonment of the practice of 
paying registers out of fees collected was not intended to change the 
then operative fee requirements. (Act of October 9, 1942 (48 U. S. CG. 
sec. 367a).) There was strong reason in 26 L. D. 536 and 29 L. D. 72, 
moreover, to apply the provisions of Section 2238, since those decisions 
‘construed section 4 of the act of January 18, 1897 (29 Stat. 490, 491), 
which authorized the selections “as provided by law.” Our holding i in | 
; this, opinion, therefore, should not. be extended beyond its intended ~ 
scope of EL only the Alaska Mental Health Enabling Act, 
Supra. 





J. REUEL ARMSTRONG, 
Solicitor. : 


DAVID H. EVANS ET AL. 
A-27853 Decided October 81, 1956 
Homesteads (Ordinary): Military Service 


A person who, in addition to regular college courses, is enrolled in advanced 
ROTC under an agreement to continue. taking such courses, to accept a re- 
serve commission, and thereafter to serve two years on active duty is not . 
engaged in military service within the meaning of the provision: of the 
Soldiers’ and Sailors’ Civil Relief-Act that military service includes: educa- 
tion and training under. the supervision of the United States preliminary to: : 
‘induction ; and one who succeeds to the rights of an entryman, while taking 
advanced ROTC, cannot ‘be considered to have initiated or acquired such 
rights during a period of military service as s defined by the Relief. Act. ; 


" Homesteads (Ordinary) : Military. Service. 


The Soldiers’ and Sailors’. Civil Relief.Act of 1940 does 8k protect a hah esbaad 
-entryman from failures to comply with the homestead. laws before he enters 
military service. i 


* é 1 - i NX ; : : 
BRB Peas ot - - DAVID H. EVANS - ED AL. . . . 863° 
: , ie October 81, 1956 ; He 
Homesteads (Ordinary) : Contests—Contests and Protests — 
“Under the regulations of the Department a contest can be initiated against a 
homestead entry on grounds other -than., abandonment: basen gen the enti : 
man’ has gone into military. service. . 


ive (Ordinary) : Contests—Contests and Protests 


. Ifa homestead entryman. ‘goes into military service after a. contest is initiated 
against ‘his entry, the contest will-not-be dismissed but the preceeaiige:s wilk 
"pe suspended during his period of military service. 


APPEAL FROM THE. BUREAU OF LAND MANAGEMEN T 


On April 14, 1950, Walter R. Cupp was granted.a prefer ence ‘right 
' .to apply for an established farm unit in the Payette Division, Boise 
(Central Snake River) Reclamation Project, pursuant to Public 
Notice 41 (14 F. R. 6068). Thereafter, Mr. Cupp applied to make 
reclamation homestead entry -on tract “B,”-sec. 33, T. 5 N., R. 3 "W..,, 
-B. M., Idaho, containing 114.27 acres of which 88.6 acres are irrigable. 
The application, Idaho 01078, was allowed on June 1, 1950. Because 
of illness, Mr. Cupp ‘was granted an extension of tims until June 1,.- 
1951, within which to establish residence on the entry (43 CFR 166. 26). 
The entryman died before the end of the period within which he was 
allowed to establish residence. 

In the event of the death of an entryman before submitting final 
proof, his widow, or, if there be none, his heirs or devisees (unless all 
of the heirs are minor children) succeed to his rights in the entry (48. 

~ U.S. C., 1952 ed., sec. 164; 483 CFR 166.64). After Mr. Cupp’s death 
the wdc trator of his estate notified the manager that there were: . 
six heirs of the entryman and stated that there might be a seventh. 
As the record does not indicate that a widow survived Mr. Cupp or: 


that the ‘heirs were minor children, the heirs became entitled, at the ~ 


date of the entryman’s death, to the entryman’s rights in the home- 
stead; that is, they acquired a preferential right to perfect the entry, 


but at that time each of the known’ heirs had only a one-sixth interest ~. : 


inthe entry, 
-“-Jn letters of ‘October 25, 1951, to each of the heirs, the manager 
explained their: statutory right to succeed to the entry, requested that 
the heirs notify the land office within 30. days from receipt of the letter 
whether any of them desired to exercise the right of entry, and ‘stated. 
that failure to respond would result in closing the case, in which event: 
the farm unit would be awarded to another. In a letter of Novem- 
ber 14, 1951, to the manager, Mr. Little expressed. an interest in-acquir- 

- ing the: entry and stated that he was circulating a petition to get the . 
consent of the other heirs to exer: cise i rights in the. entry without: 
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which Mr, Little would not have been entitled to an exclusive right 
in the entry. The other known heirs of Mr. Cupp signed a release 
cof their rights in the entry to Mr. Little in order:to permit, him to 
exercise their rights 1 in the entr Ys and the release was filed on January 


= 2, 1952. - 
~~ On April 21, 1952, ‘Mr. Little requested a year’s extension withint a 


which to. begin "work on the entry.. Although the record contains no 


answer to this request, Mr. Little has stated ina. later letter dated 


February 1, 1954, that the request was granted. It appears that in 


1952 Mr. Little was attending the University of Idaho; that he had 


entered into.a contract on September 24, 1951, under which he agreed 
to take advanded ROTC: training, to complet the reserve training 


_-while attending college, and to accept. a reserve commission. . This 


contract was approved on October.24, 1951, by signatures of the pro- 
fessor of Military Science and Tactics, an infantry Colonel, and by 
the President of the University of Idaho. About the same time, Mr. 
Little also: executed a standard deferinent agreement. by which he 
agreed to serve at least. 2 years on active duty following receipt of a 
commission.’ These agreements were apparently the basis for Mr. 
.  Little’s deferment from induction under the Universal Military Train- 
ing and Service Act (50 U.S. C. App., 1952 ed., sec. 456 (d) (1)). 
Mr. Little states that at.any time he could have ‘eft college, broken 


the agreements, and, without doubt, would have been drafted.. How- 


ever, he completed the ROTC course and im June 1953 was commis- 


- sioned a second lieutenant in the United.States Army. An order, 


dated July 3, 1953, from an Assistant Adjutant General, required 
Mr. Little to report to Infantry School, Fort Benning, Georgia, for 
active duty not later than November 12, 1953. Mr. Little reported for 
duty on November 4, 1953, and has been on. active military duty since 
- that time. 

On October 16, 1953, David FH. Evans filed an application to eaviiaet 


Mr. Little’s entry on the ground that the lands had not been reclaimed 


as.required by departmental regulations governing reclamation’ home- 


- stead entries The contestant asserted that the entry is subject to 
cancellation because one-fourth of the irrigable area was not reclaimed 


 LBy decision of October 26,1951, the manager dismissed two‘ contests filed against Mr. 


Cupp’s.entry, one of which was filed on August 28, 1951, by Mr. Evans, alleging failure of 
the entryman to reside upon or improve the property.. The manager held that the applica- 
‘tons to contest. were prematurely filed because the widow, heirs, or devisees. of a home- 
stead. entryman mae succeed to his rights under the entry are not required to. live upon 


the land 


“+ Mr. Evans filed another application to contest this entry on June 2, 1952, charging that - 


‘neither. the original entryman: nor his successors ‘in- interest ever cultivated. or improved 


any. ee of the land. The manager did” not: formally reject this application to- contest, 
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within three: full- ieeacen seasous 5 after allowance of the entry as 
required by section 8 of the Reclamation Extension Act of August 
13, 1914 (43 U. S. C., 1952 ed., sec. 440), and by departmental regula- _ 


ton (43 CFR 230.51, formerly numbered 280.61 ; see 43 CFR, 1949 ed.).- 


_- Ina decision of September 10, 1954, the manager suspended the con- 
‘ test proceedings until 6 months after the-date of Mr. Little’s separation 


~ from the armed forces. The decision was based on the assumption 


” that, because Mr, Little received active duty orders about July 3, 1958, - 
_ which date preceded the date on which. default was: said: to have 


occurred under the reclamation laws, Mr. Little was. protected by —— 


several provisions of the Soldiers’ and Sailors’ Civil Relief Act of 140; 
~ asamended (50 U-S. C-App. , 1952 ed., secs. 510-590): 
Mr. Evans appealed to the Director of the Bureau of Land Matiage: 
“ment from the manager’s decision, and in a decision of February 8,. 
1956, the Acting Director of the Bureau dismissed the contest, holding 
that Mr. Little’s entry is protected by the Civil Relief Act of 1940; 
~-that the contest against the entry was prematurely filed; and that the 
-statutory life of the entry should be extended, after Mr. Little’s 
‘discharge, for the length of military service completed. The decision 
was apparently based upon the assumption that Mr. Little entered — 
. military service, as defined by the Civil Relief Act, when he enrolled i in | 
_ advanced ROTC at the University of Idaho. © The instant proceeding 
“is an appeal by Mr. Evans to the.Secretary of the Interior from. the © 
'- Bureau’s decision dismissing the contest. 
.The Selective Service Act. of 1948, as amended (50 U.S: ©. App, 


1952 ed., sec. 464), extended the Civil Relief Act of 1940 to all persons 


In the seated forces until termination ofthe latter act by a.subsequent -’ 
act of Congress. Although the decision of February 8 does not so 
state, it is apparent that the Bureaw’s action in dismissing the contest 
was based upon the first provision of-section 501 of the Civil Relief Act 
of 1940 (50 U.S. C. App.; 1962 ed., sec. 561 (1)) that: - 


“aN o right to any lands .owned or controlled by the United States initiated or 
acquired under any laws of the United States, including the mining and mineral 
leasing laws, by: any person prior to entering military. service shall during the 
period of such service be forfeited or prejudiced: by reason of his absence from the 
land or his failure to perform any work or make any improvements pherecw or ' his 
failure to do any other act required by. or under such laws. 


but stated in a latter of June 9, 1952, to ovanial’ for Mr. Byans that the application of. 
June 2, 1952, was prematurely filed. ; 

-. On February’ 25, 1958, Mr. Evans again filed. application to contest. Mr. Little’s entry 
which was based_upon the same allegations as those in the application of June 2, 1952. In 


TA, decision of February 26, 1953, the manager dismissed this application to. contest on the ~ - 


‘ground: that the: heirs of ‘the entryman need: only’ .submit final reclamation. proof in. ordér 
_to-obtain patent and.that there is. no Hime. Jimit within which they are > required to begin 
aReeLaaHiOn: and popes ; . ‘ 
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This prdvision: pr otects, against for feiture rights in lands which were 
initiated. or acquired by a. person before entering military service. - 
With respect to the almost identical.provision (section 501) in the 
Soldiers’ and Sailors’ Civil Relief Act of 1918 (40.Stat. 440, 448), the 
Department has held that the provision unquestionably suspends the 
payment of any installments that may become due from.a soldier entry- | 
man of. lands -under.a reclamation project, during the period of his. 
- service, provided the entry was initiated prior to entering the service, 
and relieves him from airy liability on account of his failure, by reason 
of his abseuce, to perform any work or make any improvements on the © 
land. Instructions, 46 L. D. 348 (1918). However, in Warehime ve. 
Forsyth, 46 L. D..488 (1918) , the Department held that the provisions 
relieving public land claimants from the penalty of forfeiture for 
‘failure to do any act required by the law under which their claims were 
made, during the period of military service, do not accord protection in 
‘gases where the failure to comply: with law occurred prior to entry into — 
the military service. The contestant asserts that Mr. Little defaulted. . 
_ before he entered military service, or, in the alternative, assuming that 
Mr. Little’s military service began when the ROTC contr act was: 


- - approved on October 24, 1951, that Mr. Little acquired the entry after 


he entered military service and therefore the entry is not protected by .. 
section 501 of the Relief Act. 
Section 101 (1) of Article. I of the act (50 U. S. C. App., 1952 ed., 
sec. 511 (1)) contains the pertinent definition of “military service. > 
Section. 101 (1) pr ovides in part:that : S 
The term ‘persons in military service” ag the term “persons in the militaty 
‘service of the United States”, as used in this. Act, shall include the following 
persons and no others: All members of the Army of the United States, the United 
States Navy, the Marine Corps, the Coast’ Guard, and all officers of the Public - 
Health. Service detailed by proper authority for duty either with the Army or 
the Navy: The term “military service’, as used in this Act, shall signify Federal 
service on active duty. with -any: braneh: ‘of ‘service heretofore referred to -or 
mentioned as well as training or edtivation under the supervision of the United 
States preliminary to induction into the: military service, * * * 
. ~It is undisputed that the latest date on which: Mr. Little could be 
considered to have entered military service was November 4, 1953, 
the “date on which he reported for active duty. By that time, of 
- course, Mr. Little had succeeded, first, to a one-sixth interest in the 
entry (prior to June 1 , 1951)" and then to the entire interest in the- 
entry (on January 2, 1952, when the release by the other heirs to 
Mr. Little was filed). He would then have, to be considered as ‘having 
met the requirement of section 501 of the Civil Relief Act that, his 
right to the entry was “initiated or acquired” prior to his entering 
- military service. gs 6 ak Ds 
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However, it will be recalled that the appellant's contest, “filed 3 on 
- October 16, 1953, charged that thé.entry is subject to:cancellation be- 
cause: the requisite one-fourth of the irrigable area was ‘not re- 
claimed within three full irrigation seasons after ‘the entry was 
allowed: It seems to be accepted in the record that the third. full 
irrigation season ended on October 15,1953. Since the alleged de-- - 
“fault-occurred before November 4, 1953, it would seem-clear under ‘the 
ruling in Warehime v. Forsyth, supra, that section 501. of the Civil 
Relief Act would be of no avail to Mr. Little. : 
"Fhe decisions of the manager and of the Acting Director are not 
at all clear as to the basis upon which they thought Mr. Little was 
entitled to relief. However, both referred to the provision in section 
101 (1) of the Civil Relief Act which states that “military service” 
includes “training or education urder the supervision of one United 


States pr Slmmney to induction into the military service.” Both . 


apparently assumed, although the Acting Director eS some 
qualification, that Mr. Little’s advanced ROTC training constituted 

ema service under the provision just quoted. 
> The soundness of this conclusion is open to serious question. 

No cases have been found which discuss the meaning of the provi- 

“sion and there is nothing in the published. legislative history of the act 

to clarify the meaning. of the phrase “training or education under the 

‘supervision of the United States preliminary to induction into the 
military service.” However, a meinber of the Judge: Advocate Gen- 
eral’s Office. of the Army has stated informally, in response to oral 
inquiry by this office, that ROTC: courses could not be regarded as 
military service: within the scope of the provision, that the legislative 
history of the provision indicates that it was intended to cover per- 
sons who are called for induction and for some reason: receive training 
under supervision of the United States for a: relatively short time 
immediately before induction. This opinion is reenforced if the agree- 
ments which Mr. Little undertook to perform are considered indi- 
vidually. » Certainly, the promise to take advanced ROTC courses, the ~ 
promise to accept appointment as a reserve officer, and the promise to 
serve at least 2 years thereafter, considered either singly. or together 
~ do not constitute training or education, The question which must be 


answered is whether SHTOlinant 4 in ROTEC courses in connection with - _ 


regular college work is training or education under the supervision 
of the United States. The reason for supposing that ROTC might 
come within the provision is that instruction in such courses.is given ~ 
~ by persons in the armed services (10 U. 8. C., 1952 ed., secs. 881-390). 
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However, ordinary ROTC students do not need the protection of 
the Civil Relief Act because enrollment in-an ROTC course does not 
put them in a situation comparable to that of one on active military 
duty, where civil rights might be prejudiced if certain legal proceed- 


ings are not suspended. ‘ROTC is not a part of the Army Reserve - 


(50 U.S. C., 1952 ed., sec. 1023)’ and it seems most unlikely that stu- 


dents énrolled in ROTC courses were intended to receive the benefits 


given by the act to persons on ‘active military duty, because, among 
other reasons, whether a student enrolled i in ROTC will ever serve 
on active duty is not certain? — 

Moreover, Mr. Little’s ROTC courses were ‘not “preliminary to 
induction” ‘poceiias he was not inducted, but instead he accepted 
appointment as an Officer in ‘the Army Reserve in. June 1953, and 
reported for active duty on November 4 as an officer of the Reserve. 
“The Judge Advocate General’s Office stated informally that accept- 


ance of an appointment as an officerin a reserve component may not. 


properly be referred to as induction. Although the matter is not 


entirely free.from.doubt, it is concluded that,.in. the circumstances.of. _, 


_ this case, Mr. Little ‘was not in the military service, as defined by the 
Civil Relief Act, while he was receiving advanced ROTC instruction 
at the University of Idaho.* 


' Beyond section 501 of the Civil: Relief Ah “there: seems to be: no ° 


ie provision of the act which would afford: Mr. Little relief in the 


circumstances of this case. I am not unmindful of the fact that the - 


courts have construed the act’ liberally in-favor of men in military 


service. Boone v. Lightner, 319 U.S. 561, 575: (1943). However, 


before a liberal construction can be given, there must be some pro- 
vision. of the act which can be interpreted to cover the circumstances 
_ of the case. No such provision can be found. It must be concluded, 
therefore, that there is nothing in the Civil Relief Act which barred 
the initiation of the contest: by the appellant on October 16, 1953, 
which was before Mr. Little entered military service. 

As a matter of fact, the act itself implies that contests may be 
~ initiated against homestead / entries even after the entrymen have 
) 2'The provision here involved was not in the 1918 Relief Act. However, section 101 of 


the 1918 act. (supra) contained the following provision showing clearly that persons ina 
Teserve status were not covered by.the act until ordered to active service : 


“* * * The term ‘military service’ as used in this definition, shall signify active service — 


in any branch of service heretofore: mentioned or’ referred to, but reserves and persons 
on the retired list shall not be included . in the term ‘persons in. military service’ until 
ordered to active service * * *,” ” 

8 Bven if Mr. Little’s ROTC training constituted military service, he ‘would be protected 
under section 501 of. the Civil Relief Act only ag to. his one-sixth interest in the entry. His 
remaining interest was not acquired until after October 24, 1951, when his ROTC contract 
was approved. 
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~ entered military service. Section 502 of the act (50°U: 8. C. -App., 
1952 ed, séc. 562) grants. eredit for military service against residence 
“and éultivation requirements to a person who enters military sérvice: 
after. his # enty has been allowed. » ~ Section” 502 then. ‘provides that— 


; # oe _From the effective date of this, ‘Act no contest’ shall be initiated on 
~a-, \the sind of abandonment: and no allegation of abandonment shall be sustained. _ 
against any such person, unless it shall be alleged’ in the preliminary affidavit® 
- or affidavits of contest and proved at the hearing ‘in cases initiated: subsequent: 

to the. effective date of this Act that the alleged absence from the land was. 


4. 


not due to such military service. * °* *- [Italics added.] 


The clear implication of the quoted provision is that a contest can be 
initiated against an entry while the entryman is in military service” 
on some-ground other than abandonment or, even on the ground of. 
abandonment. ‘where it is alleged that the abandonment was not due 
to military service. Of course, the default of the entryman must have 
occurred prior to his entry into military service, else he would be 
protected by section 501. 
The Department:has adopted this view. in ‘its regulations. 43 CER 
181.27. (e) pr ovides as follows: ; 7 


(1) On and after October 17, 1940, and: as long ag the Soldiers’ -and’ Sailors” 
Civil Relief Act of 1940 remains in force, no application to contest ‘a homestead. 
entry made.or applied.for prior to the entrance of the entryman‘into the military’ 
_ Service, will be allowed, or adverse proceedings against such entry ordered, on. 
the: ground of abandonment, unless there is an allegation therein. that the. entry~ 
man’s alleged absence from the land was not due to his military service: No- 
allegation of abandonment will be sustained against a homestead settler. or 
_entryman in connection with such contest, unless it is proved at the hearing, if 
oue be had, that the claimant's adeged absence from the land was not due to” 
such military service.. : 

(2) The manager will reject an application to contest a homestead entry. on. 

‘the charge of abandonment, if he finds that it was filed during the period of the 


_entryman’s military service,..or during any period of hospitalization -of the: ° : 


claimant because of wounds received or disability incurred in ‘the line of duty. | 
‘If any charge other than or in addition to abandonment is made, or if the claim-- 
’ ant’enters the military service or is hospitalized after the contest application is. 
filed, the proceedings will be suspended for the period of such service or 
hospitalization, 


Note that under this remaleaon the only contest sfeneanen that j is. 
to be, rejected is one filed. during the period of the entryman’s service 
alleging abandonment. Contest applications filed during the period 
of military service on other grounds or those filed before the entryman | 
enters military service are not to be rejected ; proceedings i in such cases 
are only to be suspended for the period of military service. 

This regulation controls this case. The appellant’s application t to 
contest was filed betore Mr. Little entered. ey service. Conse- 
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quently pr oceedings i in the contest must be suspended for the duration 

of My. Little’s military service. The ‘propriety of the suspension. is 
not, open to question. The application. to contest was not served on 
"Mr. Little until October 31, 1953. Under the Department’s rules of © 
practice he had 30 days from that date, or until November 30, 1953, in 
which to file an answer. However, within 4 days he had entered on #2” 
tailitary service. Obviously he would have been handicapped in.” 
“defending against the contest. Cf. Roy Everett Ladd, 58 I. D. 138 
(1942). Of course, if Mr. Little wishes to waive his rights under the 
regulation, he is at liberty to do so, but unless and’ until he’ does, the 
proceedings in the contest must be suspended. 

It should be cautioned here that the suspension of the contest pro- 
, ceedings is not to be construed as an extension of time within which — 
Mr. Little may meet; the reclamation requirements on his entry. As 

we have seen, there is nothing in the Civil Relief Act which would help 
“him on that:score. 

Therefore, pursuant. to the authority delegated to the Solicitor by | 

the Secretary of the Interior (sec. 23, Order No. 2509, as revised ; 

17 ¥. R. 6794), the decision of the Acting Director of the Bureau of é 
~ Land Management is reversed and the case is remanded for further 
handling in peeordaaes with this. decision. 





— Epmunp T. Farrz,. 
Deputy Solicitor. 


RICHARD P. COSSEY 
A-27391 Decided October 31, 1956 
Small Tract Act: Sales 


‘An, application by.a small tract lessee to purchase the land in his lease is 
; properly rejected where he makes a substantially false statement in. his 
application that the application is for his own use and benefit and where in 
fact it appears that he has entered ‘into an agreement with other persons 
whereby the latter have agreed to build, and have built, the necessary im- 
provements on the leased land and the lessee has agreed, upon issuance of 
a patent, to convey to the other parties: 2 acres of the leased land including 

- the land on which the improvements dre situated. : : 


APPEAL FROM THE BUREAU OF LAND D MANAGEMENT 


Richard P. Cossey has appealed to the Secretary of the Interior 
from a decision of the Director, Bureau of Land Management, dated 
April 24, 1956, which affirmed the decision of the land office manager, © 
Reno, Nevada, dated April 30, 1954, holding his small tract. lease 


- Nevada 04976 for cancellation, and rejected his application to purchase 
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the leased land. 

The record shows that on January 23, 1951, a lease was issued to 
the appellant. under the terms of the Small Tr act Act of June 1, 1938, 
as amended (43 U. 8. C., 1952 ed., sec. 682a). On January 20, 1954, 


the.appellant. made application to purchase the tract. The manager’s 


decision of April 30, 1954, stated that a field examination of the tract 


- was made in March 1954, which revealed that.the lessee’s statement in 


his application to purchase that the application was solely for his own . 
use and benefit was erroneous inasmuch as he had entered into an- 
agreement with other parties that the other parties would make im- 
provements on the land and’ that these improvements, together with 


the land, would revert to them when the lessee had received patent. 


The manager also said that the statement in the application to pur- 
chase that the land was not improved, occupied, or used by anyone 
other than the lessee was.erroneous inasmuch as the field examination 


revealed the land and improvements were upiod ty persons other 


than the lessee. ‘Subsequent to the mtb S s décision several “facts.” 
were developed which showed the manager’s decision was inaccurate 


- on the question of occupancy. 


_ The parties occupying . the premises igasad by the lessee at the dine 
of the field examination were Mr. and Mrs. Glen F. Ernest. The 
Ernests had moved onto the premises on January 80, 1954, after sign- 
ing an agreement to purchase the tract and improvements from Mr. . 
H. A. Castleman. They have stated that they were completely un- 
aware of the fact the land was under lease to the appellant and. did 
not learn of this fact until so informed by the field examiner of the 
Bureau of Land Management in March 1954. Therefore, the state- 
ment in. the manager’s decision to. the-effect that the-appellant’s state- 
ment in his application to purchase that the land was not. improved, 
occupied, or used by anyone other than himself was erroneous as‘ the © 
record shows that occupation by the Ernests did not begin .until after. - 
the appellant filed his application to purchase on January 20, 1954. 

This error in the manager’s decision was conceded in the Director’s 
decision. It-would not be mentioned here except for the fact that the 
appellant has made an issue of it in his present appeal. This issue 
aside, the question is whether other grounds existed for canceling the 
appellant's lease and rejecting his application to purchase. 

With his appeal the appellant has submitted a photostatic copy of 
an agreement between Mr. Cossey and Messrs. Castleman,.Q. O. Ressel 
and Earl Younker whereby the latter parties agreed to construct. a 
house upon the lessee’s tract. This document is signed by Richard P. 
Cossey and: O. O. Ressel. The agreement is dated December 20, 1953. 
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~ Under the terms of the agreement Ressel and the others agreed to 


‘construct a dwelling house upon the Government property included . 


in the appellant’s lease, to be completed on or before December 31, 
1953, or January 15, 1954. Mr. Cossey agreed that-upon completion 
of the house, and after approval thereof by the Department: of Inte- 
rior, he would deed to Castleman, Ressel:and Younker’2 acres of the 
land included in his lease, “being a subparcel of the aforementioned 
‘tract on which said dwelling is constructed.” In other words, Ressel 
and the others-were to get two-fifths of Cossey’s lease holding, together 


with the house they built on the land, leaving Cossey: with 38 acres of 


undeveloped land to which. he would hold patent. 

- The appellant contends in his appeal that he entered into the agree- 
ment in order to comply with the rules and regulations of the Depart- 
ment. of the Interior requiring him to construct improvements upon 

_the tract; that logically and legally the agreement was for the use and 
benefit solely of the lessee in that it enabled him to perfect his title to 
the tract; that mvestigative personnel of the Bureau of Land Manage- 


ment are aware of a number of.similar transactions in Clark County’ 


and that none.of the other parties had experienced any difficulty what- 


‘soever in securing patents to their lands; that under the rules and regu- . 


ations of the Department an assignment: of a small tract lease or a 


‘portion thereof cannot be made and will not be accepted until substan- . 


_ tial improvements have been made upon the property; and that the 
appellant “could have directly or indirectly assigned all of his.right, 
title and interest in and to all or any portion of the property described 

_ to, any. party chosen by the appellant” after place be required 
-improvements on the tract. 

At this point it seems well to consider just what issue or issues are 
before the Department at this time.. The manager in his decision of 
April 30, 1954, gave the appellant 30 days to show cause why his lease 
‘should not be canceled. The Director canceled the lease and rejected 


thé appellant’s application to purchase. But, the appellant’s lease was. 


issued only for a period of 3 years from January 23,1951. As it was 
‘for land classified for lease and sale, it was not subject to renewal under 
' the circumstances of this case (48 CFR 257.14 (c)). “Thus the term of 
the lease had expired over 8 months before the manager acted and long 
before the Director purported to cancel the lease. Consequently there 
was no lease in existence to cancel at the time when the manager and 
Director rendered their respective decisions. 


Also, there is no need to consider what rights the appellant had to. : 


make assignments under the lease. .He never purported to make any 
assignments. The only issue then that seems to be present is whether 
~ the appellant’s application to purchase was properly rejected. 
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os The prelate application to purchase, which was.on the requir ed. 
form 4-775a (48 CFR 257.18-(b)), contained this question: “Is this 


application for your own use and benefit?” To this question the appel-. : . 
lant answered “Yes.” From the facts recited above it seems clear that> 


the appellant knew or should have known that this answer was not 


~“~substantially true. At the time he gave that answer he had bound - 


- himself by contract to convey to parties who were complete strangers 
to his lease with the United States 2 of the 5 acres that he was applying 
to buy. Not only that, but the 2 acres were to contain the house without 

which he could not apply to purchase the land. The net effect of the © 
transaction was that the appellant would have wound up with title to 
3 acres of public land on which there were absolutely no improvements 
and Messrs. Ressel, Castleman, and Younker would have obtained title 
to 2 acres of public land without having had to proceed in accordance 
with the requirements of the Small Tract Act. A more palpable 
scheme to.evade the intent and purposes of the Small Tract Act. and 
regulations would be difficult to conceive. 
_ The appellant’s attempted. justification of the. transaction is totally : 
lacking i in conviction. “He asserts that the local building requirements ~ 
were very stringent at the time and that, since small tract lessees had 


_ no title, they could not secure financing to build except inthe manner . | ve 


followed by the appellant. Therefore, he concludes, the arrangement , 
was for the use and benefit, solely, of the lessees entering into a 
agreements. This argument requires no answer. 

It is concluded that the appellant made a substantially false state- 
ment in his application to purchase and that he has not in good faith 
met the requirements for the purchase of the land in his lease. . 

Therefore, pursuant to the authority delegated to the Solicitor by 
the Secretary of the Interior (sec. 28, Order No. 2509, as revised; 17 
F. R..6794), the-Director’s decision is affirmed insofar as it rejected 
the appellant’s s application to purchase the land i m his small tract lease... 


Epmunp T. Frtrz, 
Deputy: Solicitor. 


_ APPEAL OF PAUL C. HELMICK COMPANY* 
IBCA-39 : Decided October 31,1956 
Contracts: Appeals . 


An appeal may be decided: upon a theory not advanced by the parties if andh 
- theory is consistent with the facts of record or legitimate inferences from 
such facts. 


*On request for reconsideration of decnion of July. 31, 1956, p. 209. 
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Contracts: “Appeals 
‘A motion for reconsideration blige’ upon the existence of an alleged practice’ 

or. custom not ‘established ‘by the record must be denied when the party 
alleging such practice or custom had an opportunity to prove its existence 
at the hearing, when the practice or custom is not alleged to. be invariable, 
when the record reveals circumstances inconsistent with the alleged practices. 
or custom, and when it is doubtful that proof of the existence of the’ practicd 
or custom would justify a different decision than was rendered. 

Contracts: Contracting Officer—Contracts: Interpretation 


In construing an ambiguous provision of a contract weight may be given to the 
_ practical interpretation placed upon the provision by principal subordinates 
of the contracting officer. who participated actively in its administration. 


BOARD OF CONTRACT APPEALS 


Under date of August 22, 1956, Department Counsel filed on behalf 
of the Government a motion for reconsideration’ of that portion of the 
' Board’s decision allowing the claim of the contractor in the amount of 
$14,679.29 for the extra costs that it had incurred in clearing the. 
danger tree strips adjacent to Tracts FO-S-118, 120, 174, 176, and 180,°.. 
‘. denominated in the decision (July 81, 1956, P 309) as the “special , 
tracts.” 
~The first ground upon which the motion for reconsideration appears , 
to be based is that the Board predicated the allowance of the claim 

upon the theory that the Government unreasonably delayed i in making 
the adj acent danger tree strips available to the contractor, although 
the issue of delay had never been raised at any stage of the appeal 
process. “To decide the claim on facts not placed 1 in issue or proved 
by the appellant,” counsel argues, “has resulted in a denial of sub- 
stantial rights of the Government.” 
While it is true that the Board. did discuss the claim partially i in 
_terms of the delay of the Government, the Board indicated that the 
theoretical basis of the claim was rather confused. In the very 
passage on page 293 of the Board’s decision from which counsel quate 
in support of their argument, the Board first stated the claim to be 
“for moving ‘back on the job and cutting the adjacent danger trees,” 
and also commented as follows: 
_ * * * In so far sas the adjacent denger tree strips are concerned, the 
gravamen. of the contractor's complaint seems to be the failure of the Government 
' to make the special tracts ; and the adjacent danger tree strips available 
Simultaneously. * * , *. [Italics supplied.] : 

After discussing first the delays of the Government in making the 

Northern Pacific tracts available to the contractor, the Board intro- 
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duced its discussion of the danger tree aans adj acent to the special _ 

tracts by saying, at page 229: 

A more perplexing problem is spessiteh hanger ts by the delay of the Govern- 
iment in making available to the contractor the: danger strips adjacent to the 
special tracts. This-perplexity is the result both of the obscurity cf the.applicable 

MP pccitcations and of the vagueness of the record. [Italics supplied.] 

There is, indeed, a great deal of confusion in the record concerning 
the precise basis for the contractor’s claim. Sometimes this seems to 
be the increased costs sustained as a result-of the acceleration of its — 
operations because of the delay of the Government in granting ex- 

- tensions of time. Sometimes it.seems to be the cost of moving back ~ 
after the contractor had left: the danger tree area. . Again the claim 

“is stated in terms of “changed conditions,” although probably the 
contractor really meant to. refer to “changes.” And, sometimes, the- 
claim is stated, contrary to the assertions of Department Counsel, in 
terms of delay, either directly or by-necessary inference. Thus, it is 
stated on page 9 of the statement of the Government’s position: 

_ he danger trees also come within the provisions of Paragraph 409-B-10;* . 
insofar as the duties of the contractor were concerned. They could not be cut . 
until August 1954, because the Government was not able to acquire the necessary 

‘rights from the owners before that date, and any delays encountered were ade- © 
quately covered by Paragraph 308, under which an order granting an extension 
of time is: being processed at the time of writing ‘this brief. [Italics supplied.] ‘ 
Thus, too, the contracting officer, i in discussing the claim on page § g 
of his findings states, as follows: » 

No determination is made in this finding as to any extension of ‘time ‘due the 
contractor for delay in making danger trees available. [Italics supplied.] 
Finally, the contracting officer, in granting an extension of time to 
the contractor, wrote in his-letter of June 24, 1955, as follows: 

‘You were delayed in the completion of.this:-work due. to unforeseeable causes 
» beyond your control and without your fault or negligence ;. namely acts of the: 
‘Government in not furnishing you entry to certain tracts as required for clearing 
and removal of danger trees. [Italics supplied. ] 

In any event, the Board ig not necessarily precluded from deciding 
a claim wpon a theory not advauced by the parties. As the Court of 
eases said in the recent case of John. A. Johnson Contracting Corp. 

v. United States, 132 Ct. Cl. 645, 656 (1955).: “The plaintiff’s failure — 


'. 1This provision stated that the owners of the special tracts would remove any merchant- 
able timber required to be cut by the: specifications. 
: 2 This provision related. to. the availability ofthe rights-of-way, and provided for ap- 
propriate. extensions ‘of time’ in case: of oe in: making any. tracts.available to_ the 
-’ contractor. : : 
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to analyze with greater nicety the ‘appropriate theory for its claim 
should not have the effect-of a forfeiture of its rights.” The theory — 
. Should, to be sure, be consistent with the facts of record, or legitimate 
inferences from such facts. But.the Board cannot agree that Depart- 
ment Counsel are correct in asserting that the Board decided the claim 
upon facts not placed in issue or proved. In-so far as the unreason 
ableness of the delay by the Government in making the adj acon iE 
danger trees available was inferred: by. the Board, the inference was 
based. upon a presumption which, under applicable judicial precedents, 
could properly be drawn from the facts of record, and hence was based. 
upon the application of a recognized legal principle to facts that were 
either proven or admitted. : 
- In discussing the question of delay, Department Counsel do advance ~ 
what appears to be one new argument, which, in effect, is that the 
contractor in the present case was no worse off than any other Bonne- 
ville contractor: This argument:is stated in the following terms: 
“" Goneerning the issue of delay, however, the availability of danger trees to the 

appellant does not differ materially from the situation in other Bonneville Power 
' Administration contracts. In many cases the number and location of danger 

trees cannot be ascertained at the time land buyers are negotiating with property 
~ owners. A complete check of:all trees with measuring instruments cannot be 
~ made until normal clearing of the right-of-way is completed.. Therefore it is: 
common practice for danger trees to be purchased throughout the time a clearing 
contractor-is. operating, and it is necessary for -the contractor on. alnost every 
BPA contract to return to areas for danger tree removal. [Italics supplied.} 


This argument i is not based , however, on any.testimony in the present. 

record. If the facts were as counsel contend, they failed to establish 
them at the hearing, although it lasted three dave: and they had ample 
opportunity to prove every part of the Government’s case. Moreover, 
the Board would hardly be justified in subjecting the contractor. to the 
delay, trouble‘and cxpense involved in another hearing unless it. were 
thoroughly convinced that.it would lead to a different result. There 
are many reasons, however, for doubting this. The argument itself 
‘does not go to the length of asserting that the practice on which it. 
is based is universal. The practice is said to obtain only in many 
- cases, and to be common. Conceivably particular BPA contracts. 
could include specifications which would be wholly. inconsistent with 
any common or general practice of the nature. alleged. One such 
‘inconsistent specification, at least, appears in the contract here in- 
volved, as is pointed out.at page 230 of the Board’s opinion. 

Moreover, much of the evidence in the present record seems to Be 
wholly inconsistent with the asserted. practice. Englesby, the official 
in charge of acquisition, stated at the award meeting that “we will - 
get the danger trees right away,” and the record shows that: efforts. 
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were finde. to get them in advance of clearing operations. In this. 

“:.case, the merchantable danger trees must have been known, for the:. 
record shows that they were marked with yellow paint. long before: 
the contemplated clearing operation. The fact that the right-of-way — 
for the special tracts themselves had previously been acquired by the- 
| Government i in connection with the construction of another line may 
“have facilitated marking and clearing procedures on the strips ad- 
jacent. to the special tracts. Again, circumstances existed in the pres~ 

-ent case.which would argue in favor of the contractor even if the 
asserted practice did exist. One of these circumstances is to be found: 
in the fact that the contractor had to do the clearing under pressure: 

_ at_a season of the year which made his operations much more expensive. 
And, finally, the Board could hardly concede that a practice of requir- 
ing the contractor to return in order to remove danger trees after - 
the right-of-way had been cleared could have been applicable.to the 
merchantable danger trees in a case in which it has held that the. 
contractor was not bound to remove these trees at all! 

A second ground upon which the motion for reconsideration is based 
is that. the Board in deciding that the contractor was not bound to: 

- cut the merchantable timber that was to be removed by the owners 
from the special tracts and adjacent danger tree strips was greatly 
influenced by an incorrect assumption that the contracting officer: 
agreed with the interpretation of the other officials at Bonneville’s: 

_ central headquarters. The Board was well aware that there was no: 

direct evidence of the contracting officer’s views * but the assumption: 
which it- made was the only rational one on the basis of the record.* 

‘Notwithstanding the assertions of counsel, the Board still finds it 
very difficult to believe that the contracting officer did not at least have: 
knowledge of the negotiations with the contractor, and if he had such: _ 
knowledge, it would be immaterial that he did not. actually concur in 
their views.’ .The contracting officer cannot allow his subordinates 

‘to act-as if they were administering the contract without. taking 
responsibility: ‘for their acts. The burden of proving under the cir- 
cumstazices of :the present case that the subordinates here ‘involved. 


§ The Boardd so stated on page 234 of. its decision. : 

4'The Board suggests that in this connection counsel re-read.the comment made by it 
on page 231 of its decision, as follows: “It is highly. interesting to note. that in his: 
findings the contracting officer characterized the action of Bell as.a denial of the con- 
tractor’s requested extension of time. .Thus he stated: “The Government gave oral per- 
mission to enter the tracts on June 18, which was confirmed by Jetter on June 28, but 
denied. the Contractor's request for a time. extension’” It is apparent that the con- 
tracting officer not only assumed that this particular official at Bonneville’s central head-. 
quarters had authority to grant extensions of emg but also equated him with the corns 
ment in a matter of contract administration. 

- > Compare The- Great Lakes Dredge & Dock Oo. v. United States, 116 Ct. . 679, “6st 
(1950) where the court said: that if something were done with the full yagwieize ofthe: 
* eontracting officer ot must be prenumed that ey had his approval.”” 
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did not speak for the contracting sitiéer was on the Government.’ 
It is significant ‘that counsel ‘did not put on the stand the Bonneville — 
official who was the contracting officer at the time of the negotiations. . 
and call upon him to deny all knowledge of them. : 

. In any event, the Board’s interpretation does not necessarily depend 
‘on the theory that the contracting officer actually agreed with the a 
officials who were carrying on the negotiations.. It rests upon the 
ambiguity of the language of the specifications and upon the inter- - 
pretation placed on that language, at the award meeting and subse- 
quently, by Bonneville officials who -actively participated in the 
administration of the contract, including the negotiations with the 
contractor. In view of the status of these officials great weight must 
be accorded to their understanding as a practical construction of. the 
requirements of the contract. ; 

Apparently a third ground of the motion is that dicks was no. basis 
for allowing the contractor his moving in and out costs. Department 
counsel aver that, since the contractor was in the area adjacent to the | 
danger trees at a time when he could have performed the work without 
incurring these costs, namely in the Fall of 1954, the reasons for allow- 
ing these costs escape. them.’ Apparently counsel have chosen to 
ignore the Board’s conclusion that the contractor was not bound to act. 





-. on the basis of informal notifications that the adjacent danger tree. 


strips were available, or to cut the merchantable danger trees without 
a change: order. Even if the contractor had cut the nonmerchantable, 
danger trees in the Fall of 1954, it would still have had to move back 
to the area in the Spring of 1955 to cut the merchantable danger trees, 
since at the former of these periods the question of its obligation to cut | 
merchantable trees was still unsettled. If the contractor was, indeed, 
enabled to take advantage of the Government’s necessities, it. was only — 
™ beeause the Government | failed to exercise the remedy which‘was avail- 
‘able to it. This wag to order the contractor then and there to do the 
work. Instead the Government entered into protracted negotiations 
with the contractor for a change order, and entered the order to do the 
work only when it could no longer be accomplished that season. 
Accordingly, the motion for reconsideration is denied... 


TuHeropore H. Haas, Chairman, 
Wuu1AM Sracrz, Member, 


Hereerr J. Stavenran, Me ember. 


8, See Ashby Corum v. United States, 112 Ct. el. 479,; 519. (1949). i 
wThe relevant facts are set forth at pages 221 to .223.of the de¢ision, and the relevant 
comments. of the Board are to be found on page ‘283 of the decision. 
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A-27362 Decided November 9, 1956 


Mining Claims: Determination of Validity 
_ Where a: deposit of slate is shown to be not marketable, although it ‘is of 
* commercial quality, it-is not a valuable’ mineral’ deposit and it is not 
pubs to patent under gfe mining laws. - 


“APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


On August 3, 1948, Alice Hughes Hanny, as heir and.devisee of 
Victor E. ashy. for the heirs and devisees, and as executrix of the 
Victor.E: Hanny estate, filed an application for a mineral patent on 
the Arizona Placer Mining Claim, comprising 158.51 acres of land 
located..in secs.°22 and. 27, T. 3 N.,.R..3.E., G..& 8S. BR. B, & M, 
Maricopa County, Arizona. Adversary proceedings were instituted 
against the claim-on December 9, 1949. After a hearing, held, on 
May. 23,1950, the manager of. the Phoenix. land and,sur: 
rejected. the. application for patent and held the claim to 

void. On appeal, the Associate Director of the Bureau, of Land 
Management on June 1, 1951, affirmed the manager’s actions. r 











further appeal to the Secretary of the Interior, the Solicitor, acting::: 
_ for the Secretary, remanded the case “to the Bureau of Land Manage- 
ment for a further hearing upon the question. whether the slate on 
the claim constitutes a valuable deposit, and for such further action - 
as may appear. to be appropriate in the light of the information 
developed as a result, of such hearing.” . Estate of Victor. ck anny, 
A-26280 (March 5, 1952). . 
_ Thereupon, a second hearing was held on October 1, 1953, and the 
manager again, on August 11, 1954, rejected the aplication for patent: 
and held the claim to be null and oid: Upon ‘appeal, on March 20, 
1956, the Director of the Bureau of Land Management affirmed ie 
manager’s: action and the. claimant has taken this sppeel to ‘Bie 
Secretary of the Interior. . 
The Director held that the land ‘einbraced by-the mining doi is 
more valuable now for homesite development than for building stone 
(slate) and that the claim does not contain slate in paying quantities 
either because of its:quality or because of the lack of a market for it. 
In its decision. of March 5, 1952, the Department agreed with the 
finding of the Associate Director of the Bureau of Land Management. 
in his decision of June'1, 1951, that the only value of the land when 
the claim was located on January 1, 1912, was for its slate deposit. 
‘Although the Government introduced more testimony at the second 
penne: as-to the present value of ‘the land for homesites, it offered 
: : 63 I. D.,.No.11 
"410872561 
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nothing new bearing on this question-as of the date-of location. The 
Department also held that the date of location of the claim is the 
date on which the land must be chiefly valuable for building stone. 
Accordingly, the finding that .on the date of location the. land was 
chiefly valuable for building stone is reaffirmed. 

The. next issue is whether the slate on the claim is. of sprariarcial 
quality. (There does not appear to be any question but that. slate 
exists in sufficient quantity on the claim.) Although the Government 
witnesses who testified as to the quality of the slate were of the 
opinion that it was of poor quality, the contestee offered several wit- 
nesses who stated that the slate was of commercial quality. One of 
these was Dr. C. H. Behre, Jr., an expert on slate, whose qualifications 
and testimony are fully summarized in the Director’s decision. With- 
out repeating the evidence, it is sufficient to say that Dr. Behre met 
all the objections to the quality of the slate raised by the Government’s 
witnesses and subjected the slate to far more detailed and extensive 
testing than the latter did: Dr. Behre’s testimony was not weakened 
in eross-examination or rebuttal by further testimony. Consequently, 
in vi Ww ‘of his vast experience with slate and the detailed tests he 
made, ” ‘am persuaded that the slate on the claim is of commercial 
quallt ba 
~~ “There remains the question of the marketability of the deposit. The 
pertinent considerations were summarized in United States v. Strauss 
et al., 59 I. D.129 (1945), as follows: : 

Gypsum, clay, limestone, and the other kinds of stone here involved have been 
héld tobe minerals. W. H. Hooper, 1 L. D. 560 (1881) ; Alldritt v. Northern Pac. 
R, R. Co., 25 L. D. 349 (1897) ; United States v. Barngrover et al., 57 I, D. 533 

(1942). But.whether particular deposits. of these and other mineral substances 
-of -wide occurrence are valuable mineral ‘deposits within the contemplation: of 
the mining laws and whether the lands containing them are therefore subject 
to location and purchase under the mining laws are questions of fact, held to 
‘depend upon the marketability of the deposit. The rule long laid down by both 
the courts and the Department requires that to justify his possession the mineral 
_ locator or applicant must show that by reason of accessibility, bona fides in 
development, proximity. to market, existence of present demand, and other 
factors, the deposit is of such value that it can be mined, removed, and disposed: 
ofataprofit. Ickes v. Underwood et at., 78 App. D. ©. 396, 141 F. (2d) 546 (1944) ; 
opinion of Acting Solicitor, 54 1. D. 294 (1933); Layman v. Huis, 52 L. D.. 714 
(1929). In Big Pine Mining Corp., 53 I. D. 410, 412 (19381), the syllabus said: 






“Lands containing limestone or other ‘ninerals, which under the 
conditions shown in the particular case cannot probably be successfully 
mined and marketed, are not valuable because of their mineral content, 
nor subject to location under the mining law.” * ; 


1 Lindley refers to the commercial. value of a deposit, i. e., one near enough to a market 
to have yalue, as the real test of whether land is mineral and subject to placer location.. 
1 Lindley on Mines (3d ed. 1914) 156, 2 id, 984, 996. See also memorandum from Agso-° 
ciate. Solicitor, Division of Public: Lands, to Director, Bureau of Land Menhdeeniene 
(M-86295), August I, 1955. ae 
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Of the. several factors listed, the ones most pertinent to the issue 
on which the case was remanded. to the Bureau.of Land Management, 
that is, the commercial-or economic value of the deposit, are the exist~ 
ence of a present-demand for the slate and its proximity to market. . 

On this issue of marketability the Government presented the testi- - 
mony of Paul F. Cutter, mining engineer in the employ of the Bureau 
of Land. Management, that, together with Donald F. Reed, another 
bureau mining engineer, he interviewed three roofing and building ’ 
supply houses and two stone contractors, carrying with him samples 
of slate from the claim, and found no interest whatsoever in slate 
as a commercial item which could be sold.in the Phoenix area (1953 
Tr., pp. 5-12, 30, 31, 35, 36). 

Douglas R. Haug, an estimator for the Standard Roofing and Supply 
Corhpany,, one of the companies visited by Messrs. Cutter and Reed, 
then testified for the Government. He testified that his company, 
which sold roofing material throughout the State, carried no slate . 
roofing whatsoever, that there “has never been a market here for slate,” 
and that his company. “never had a call for it” (1953 Tr., pp. 55, 56, 
62,66). 

7 G. Glen, one of the stone contractors starviened by Messrs. Cutter 

and Reed, also testified. However, his testimony on marketability was 

indirect. He stated that he had located some slate claims in 1927 on ~ 
New River, did some work on them but allowed them to lapse during 
the depression, and then took them up again:in 1949 or 1950. He 
said he sent some samples to the University of Pennsylvania and was 
told it was good slate (1953 Tr., p. 74). However, he said he had 
not sold any slate from his claims and had installed only one little 
piece of work on contract (1953 Tr., p..83). His claims are 25. or 
30 miles farther from market than the Hanny claim (1953 Tr., p. 84). 

The contestee offered practically no direct evidence on the mares: 
ability of slate from the Arizona placer. It called James Copenhaver, 
a stone, mason, who testified he had used “a little slate” (1953 Tr., 
p- 108). Dr. Behre said he thought the slate on the Arizona placer was 
marketable but marketing was not his specialty (1953 Tr., p. 126). 
Charles E. Blaine, a traffic manager, testified that from an examination 
of freight bills he observed that during the last 10 years (prior to 1953) 
there had been an increasing volume of slate moving from eastern 
points into Arizona (1953 Tr., p. 148), but he did not say what amounts 
or values were involved per year or in total for the period of his 
observation. Stephen B, Rayburn, one of the attorneys for the con- 
testee, testified that his offer to Mrs. Hanny of $10,000 for the claim. 
was still outstanding and that he thought the slate could be used 
profitably aud sold (1953 Tr., pp. 168, 169). 
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Other than this, the contestee’s only other evidence on marketability 
was developed on cross-examination of Mr. Haug. Mr. Haug testi- 
fied that there was no demand for slate because of its excessive cost 
_ and that there might be a market for it if it could be sold competitively 

with other roofing products. However, his testimony was given 
solely in response to questions by contestee’s counsel which were based - 
-on the assumption that slate could be produced in the Phoenix area at 
a reasonable competitive cost. . Contestee produced no evidence estab- 
lishing or even indicating that slate could be produced from ‘the 
‘Arizona placer at.a reasonable competitive costs (1958 Tr., pp. 60, 
61, 63-67.) 

The contrary is strongly indicated by the fact that since the Arizona 
placer was located in 1912 and through 1948, when the application 
for patent was filed, until the present time, there has been no slate 
produced or sold Pca the claim. If, as the contestee has sought to 
show, there is little or no market for slate in the Phoenix area solely 
because of its high cost and if the high cost is due to the high freight 
charges for shipping slate from the east, there is no reason why there 
should not have been a ready market in Phoenix for slate from the 
Arizona placer during the 36-year period from 1912 to 1948. 

_ The contestee attempts to éxplain away this great inaction on devel- 
~~, oping and producing the claim on the grounds that Victor E. Hanny 
was a poor business man, that he was ill for many years, that his wife 
was ill, that he could not interest capital, etc., but the explanations are 
. unconvincing. Mr. Rayburn testified that he was willing to invest 

- $20,000 now in developing and operating the claim (1953 Tr., p. 168). 
Dr. Behre testified that $20,000 would be.a small and very simple oper- 
ation that would be feasible and successful (1953 Tr., p. 140). Consid- 
ering the present day value of the dollar, it is fair to conclude that 
much less, perhaps half as much, would have been required to conduct 
a small operation on the claim at some time between 1912 and 1948. In 
view of the small amount necessary to conduct a successful operation 
on the claim, the fact that no. production was- obtained or even 
attempted in 36 years. strongly militates against the assertions that 
there i is a market for the slate. 

In fact, testimony on behalf of the contestee itself rather definitely 
demonstiates that lack of a market, rather than lack of capital and 
business acumen, has been the reason why the claim was never 
developed for production. B. B. Smith, Mr. Hanny’s son-in- law, 
testified as follows at the 1950 hearing : : 

* 8% My, Hanny told me at the time he established this slate quarry that 
it was high quality slate and shortly after—there was a market for this slate 
at the time he took this claim out and shortly after that the market went down 


ow slate. He had ideas then to hold it. and maybe the slate business would come 
back and he could eventually develop it. -He had finances at that time to develop 
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i but with the dvop in the market on ante the. fihancial hacking backed. off. 

(1950 Tr., pp. 94-95 ; italics added.) 

Viewing the testimony and evidence as a whole, I believe that the 
Government has established that there is no Waris for the slate 
found on the Arizona placer. 

Although it is unnecessary to this conclusion, it may be noted that 
the existence of this’ deposit has been known since at least 1906. It 
and other deposits of slate in the same area have remained undeveloped 
although the Phoenix region has undergone ‘a tremendous growth. 
In 1949 the Arizona Bureau of Mines issued a’ bulletin entitled 
“Arizona Non Metallics, A Summary of Past Production and Present 
Operations” (Arizona Bureau of Mines, Mineral Technology Series, 
No. 42, Bulletin No. 155), which stated : : 

_ Slate occurs in many of the schist areas of Arizona, as in the Phoenix, Estrella, 
Mazatzal, and Sierra Ancha mountains.. A sample from the ‘Phoenix Mountains 
was considered by Dale” to be of commercial quality. Because of the small 


local demand, low market value, and ‘transportation costs, none: has been 
produced commercially i inthe State. (P. 49.) 


70 x % ae % % % * * 
' 'T.N. Dale, Slate in the United States: U. 8. Geol, Survey Bull. 586 (1914). 
* * & * * % * 


_ The same combination of an adequate supply of and lack of demand 
for slate has been noted in California. There slate has at one time or 
another been. produced in nine counties, but. in. 1947. only one mine, 
producing granules and dust, was in operation. p 

The known existence of slate ‘deposits in Arizona for many years 
and the complete absence of any evidence of their commercial develop- 
ment substantiates the conclusion that there is no market for the 
slate from the Arizona placer claim. In the absence of marketability, 
the deposits of slate are not valuable mineral deposits within the mean- 
ing of the mining law. United States v. Strauss et al., s SUDTA. » 

On May 14, 1956, the appellant filed a request. for oral argument. 
The granting of oral argument.on appeal to the Secretary lies within _ 
his discretion (48 CFR: 921.77 now 221.86 (21 F, R. 1862)). Upon 
careful consideration, I am of the opinion that oral argument would 
serve no useful purpose and therefore the appellant’s request is denied. 

. Therefore, pursuant to the authority delegated to the Solicitor by. 
the Secretary of the Interior (sec. 23, Order No. 2509,.as revised; 
17 F. R. 6794), the decision of the Director of the- Bursar of Tana 
Management is affirmed. 
Epmunp T. Farry, 
Deputy Solicitor. 


“a “Slate,” by Mort D. Turner in Mineral Commodities of California, Division of Mines, 
State of California, Bulletin 156 on pp. 258-260. 


374 DECISIONS OF THE DEPARTMENT OF ‘THE INTERIOR [63 1. D. 


STATUS OF OSAGE OIL AND GAS LEASES AFTER TERMINATION OF 
PERIOD DURING WHICH OIL, GAS, AND OTHER MINERALS ARE 
RESERVED TO THE OSAGE TRIBE 


Indian Lands: Leases and Permits: Oil and Gas 

_ The language of the act of March 3, 1921, 41 Stat. 1249, providing that all 
valid existing oil and gas leases on the seventh day of April 1931, are hereby 
renewed upon the same terms and extended until the eighth day of April 
1946, and as long thereafter as oil or gas is found-in paying quantities, ex- 
tended the leases for the period during which oil and gas are reserved to 
the Osage Tribe and for a period so long thereafter as oil or gas is found 
in paying quantities. 


Indian Lands: Leases and Permits: Oil and Gas 


The acts of March 2, 1929, 45 Stat. 1478, and June 24, 1938, 52 Stat. 1034, 
both contain language providing that any valid existing leases for oil or gas 
shall continue as long as gas or. oil is found in paying quantities. 


Indian Lands: Leases and Permits: Oil and Gas ; 

_ The term of oil and gas leases executed subsequent to the last extension act of 
June 24, 1988, 52 Stat. 1084, is fixed by the terms of the lease contracts 
themselves as provided for by. the broad authority conferred upon the Osage 
Tribe and the Secretary of the Interior under the Allotment Act of June 28, 
1906, 34 Stat. 589, as amended. 


Indian Lands: Leases and Permits: Oil and Gas ae 
In the event the present period during which the oil, gas, and other minerals 
are reserved to the Osage Tribe should expire and the oil, gas, and mineral 
title is individualized, the transfer of such title will be subject to any valid 
subsisting oil or gas lease. 2 


M-36381 . Novemprr 9, 1956. 


To THe ComMISsIONER oF INDIAN. AFFAIRS. 


In a recent memorandum, our Regional Solicitor at Tulsa, Okla- 
homa, requested my opinion for use of the Osage Tribal Council upon 
the following question : 

If there is no action by Congress extending the ‘period during which oil, gas 
and other minerals under Osage lands are reserved to the Osage Tribe beyond 
April 8, 1983, the date of termination of the reservation of the minerals to the 
tribe as now prescribed by law, will oil and gas leases made by the Osage Tribe 
for terms extending beyond April 8,-1983, terminate upon that date or will such 
leases continue in effect until the expiration of the terms prescribed by the 
lease, i. e., for primary terms and as long thereafter as oil or gas is produced 
in paying quantities? 

The original Osage Allotment Act of June 28, 1906, 34 Stat. 539, pro- 
vided for the allotment of the Osage Reservation ic individual mem- 
bers of the tribe and the making of a final roll of tribal membership. 
Section 8 of the act reserved for. the benefit of the Osage Tribe in com- 
mon all the minerals covered by the lands to be alloted under the act, for 
a period of 25 years from and after April 8, 1906. It provided for the 
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longing of the lands for oil, gas, and other mineral development pur- 

poses by the Osage Tribal’ Council subject to the approval of the Secre- 

tary of the Interior. This leasing provision of the act reads as follows : 
* # + and leases for all oil, gas, and other miner als, covered by selections and 


division of land herein provided for, may be made by the Osage Tribe of Indians 
through its Tribal Council, and with the approval ‘of the Secretary of the Interior, 


'. and under such rules.and regulations as he may prescribe * * *. 


At an early date the Secretary of the Interior and the oe Tribal 
Council adopted the plan of leasing separately the oil and gas under- 
lying the lands of the Osage Reservation. Blanket gas leases covering 
virtually the entire reservation area were made and approved. Oil 
leases were offered from time to time on numerous units of approxi- 
mately 160 acres each for lease to the highest responsible bidder. 
Both forms of lease provided for a term that should in no event extend 
beyond April 8, 1981, the date upon which the tribal title to the 
- mineral estate in the ands would terminate. As this date approached, 

the Osage Tribe was faced with the condition of extreme concern. 
New leases for the short period of tribal ownership remaining were not 
attractive .to the industry. Time was running out on the operation _ 
of existing leases, and this brought about intensive and wasteful efforts 
on the part of the operators to get the oil out of the sands in the 
shortest possible time. ‘These aggravated conditions led the tribe and 
the Department to seek legislation which would extend the period of 
tribal ownership of the-minerals and which would also provide for a 
leasing period long enough to assure orderly development and an 
adequate return to the tribe for its mineral resources. Earlier versions 
of this proposed legislation (see S. 4039, 68d Cong., 3d sess., 1921) 
proposed to extend the period of tribal ownership of the minerals and 
to extend for a like period existing oil and gas leases which would 
otherwise expire by their terms in 1931. This earlier proposed legis- 
lation also contained a further provision to the effect that the extended 
leases should not run longer than the period of tribal ownership of the 
minerals. This latter provision, however, was stricken, and the legis- 
Tation as finally enacted into the act of March 3, 1921, 41 ute 1249, 
-reads: 
5 Oe * * That ‘all valid apitine oil and gas. leases on.'the 7th day of April, 
1931, are hereby renewed upon the same terms and extended,, subject to all 
other conditions and provisions thereof, until the 8th day of April, 1946, and 
as long thereafter as-oil. or gas is found in paying quantities * * *, 
’ It is quite clear from the foregoing language that all oil and gas 
leases which were in force on April 7, 1931, were renewed and ex- 
tended not only for the extended priod of tribal ownership of the 
minerals but beyond that period so long as the leases produced oil 
or gas in paying quantities. 
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By the acts of March 2, 1929, 45 Stat. 1478, and June 24, 1938, 
52. Stat. 1034, the period of tribal ownership of the minerals was 
again extended: The 1929 act extended this period to April 8, 1958, 
and the 1938 act extended the period to April 8, 1983. These two 
acts contain identical provisions with respect to the extension of 
existing leases. It is quoted below from the 1938 act: 


ee * That nothing herein contained shall be construed as affecting any 
valid existing lease for oil or gas or other minerals, but all such,leases shall 
continue as long as gas, oil, or other minerals are found in paying quantities. 


By this statutory declaration there was written into each valid oil 
and gas lease then in force on Osage lands the indefinite term that 
they were to remain in effect. for as long as oil or gas. is found in 
paying quantities. The statute contains no other limitation which 
would operate to terminate the. leases with the termination of the 
period: of tribal ownership of the minerals.. Such a limitation: was 
deliberately and advisedly omitted by the Congress for, as we have 
seen, good reason. If there should be no further extension of the 
erie of tribal ownership .of. the minerals, it is, therefore, my 
opinion that all such leases, if in good standing and if producing 
in paying quantities in 1983, will remain in full force and effect so 
long as such production continues. 

There can be no question concerning the power of the Gineiies 
to extend these leases. ‘The power of the Congress to extend. the 
period of tribal‘ownership of the minerals was considered and upheld 
in Adams v. Osage Tribe of Indians, 59 F. 2d 653 (10th Cir..1932), 
cert. denied 287 U. S. 652. In so holding, the court: said: 


* * * The Congress had full power, when. -it passed the Allotment <Act,. 
to make such provisions for safeguarding and administering the communal 
éstate of the tribe, and dividing it in severalty among the members of the tribe, 
as its informed judgment might dictate, for the benefit of all. concerned— 
whether it. would be equitable and just that all tribal property, including 
-mjnerals under the land, be at once allotted among the members in severalty. - 
There must have been a doubt, well founded in later developments, that. the 
minerals, since proven to be of great wealth, could not then be equitably divided, 
and so Congress chose a method by. which that could be and, is being accom- 
plished. For that purpose the act provided that minerals under lands. to be 
allotted were reserved to the Osage Tribe and were not to be sold... The neces- 
sary effect of this was to withhold the minerals from division, and set them 
apart from the lands to be divided, for the use and benefit of the tribe, not 
disturbing the tribe’s communal equitable estate in them. It further provided 
that the minerals should become the property of the individual owners: of the 
allotted lands at the expiration of twenty- -five years from and after April 8, 
4906, unless otherwise provided for by act of Congress, and during those 
twenty-five years, while the minerals remained communal property, the two 
.acts against which attack-is here made extended the reservation of the minerals 
in the tribe “until the eighth day of April, 1958, unless: otherwise provided 
by Act of Congress. * * *? The purpose of Congress as disclosed in the 
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‘Riétment- Act and the evtetision acts is plain. The contention of appellants 
is without merit. And so we say the reservation in the Allotment Act and 
the Acts of March 8, 1921, and March 2, 1929, were “but an exertion of the 
administrative control of.the government over the tribal property of tribal 
Indians, and was subject to change by Congress at any time before it was 
carried into effect and while the tribal relations continued.” Gritts:v. Fisher, 
‘224 U. §.:640, 648, 32 8. .Ct. 580,583, 56 L. Ed. 928. 

Like reasoning, of course, supports the action of the coe 
with respect to the leases on the oil and gas deposits. The individuals 
who would succeed to the mineral: title in the event. the Congress 
fails to extend the period of tribal ownership in 1983 have no vested 
estate in the minerals, either present or in remainder. Adams v. 
Osage Tribe of Indians, supra. Tf and. when they succeed to the 
mineral title, they take that title subject to valid subsisting leases. 
Indeed this is the normal situation where the tribal title to lands 
covered by existing leases is individualized through the allotment 
process, 
> One further question needs to be considered. This question relates 
to oil and gas leases executed and approved subsequent to the last. 
extension act of 1988. .Under the broad authority conferred on 
‘the Osage Tribe and the Secretary of the Interior by the Allotment 
Act of 1906 and each of the subsequent extension acts, it is. quite 
competent for the tribe and the Secretary to fix the period of leases, _ 
“and the lease contracts themselves will thus be controlling with 


_ respect to the question whether they will endure beyond the "period as 


of tribal ownership of the minerals. -As pointed out. above, the oil 
and. gas deposits underlying the Osage Reservation lands are leased 
separately. The oil lease form in use subsequent to 1938 provides 
‘for a term of 5 years “and as long thereafter as oil i is produced ‘in 
paying quantities.”. Leases executed and approved on such forms 
will accordingly remain in force, if otherwise in good standing, as 
long as production continues, even though the tribal ownership of the 
mineral deposits may have terminated in the meantime. In such 
event, the individual owners who succeed to the tribal title would take 
that title burdened with the existing leases. 
_. The gas lease form in use subsequent to 1938, like the oil lease form, 
provides for a period of 5 years “and as long thereafter as gas is 
produced in paying quantities.” Unlike the oil lease form, however, 
the gas lease form contains the additional limitation that nothing: - 
coritained therein “shall be construed as extending this lease beyond © 
the Trust. Period of the Osage Tribe.” Gas leases executed and 
approved on this form subsequent to 1938 will not. survive the ‘period 

of tribal ownership of the 6 minerals. ae : 
J. Reuven ARMSTRONG, 

oe - Solicitor. 
410872562. 
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APPEAL OF GILA CONSTRUCTION COMPANY, INC. 
TBCA~79 «Decided September 81, 1956*- 


Contracts: _ Appeals. 


“The Board of Contract’ Appeals is not authorized to determine an appeal by a 
contractor in the absence of. a finding of fact or decision:by the contracting 
officer. 


Contracts: Contracting Officer 


“When thé contracting: officer ‘has’ furnished to the Comptroller General, in 
response. to’ the latter’s request; information about a claim,- which the 
contracting officer expected. to be determined and settled by the Comptroller 
General, the furnishing of such information does not constitute a finding of 
fact or decision, within the meaning of the disputes article of the present 
standard form of construction contract, or of the regulations of the Peper t- 
ment of the Interior defining’ the authority of the Board. 


Contracts: Comptroller General 


The Board is not authorized: to review a determination by the Comptroller 
General relative to the final settlement of a contract. : 


‘| BOARD OF CONTRACT APPEALS 


Gila Construction Company, Inc., has submitted to the Board a 
notice of appeal dated July 30, 1956, in which, after referring to Con- 
tract No. 14-20-450-364, involving construction: work on the Camp _ 

Verde Indian Reservation, Arizona, the contractor states that it ap- 
peals to the Board “from all decisions and findings of fact made by the 
contracting officer,” “from the findings of fact made by the contracting 
officer in a letter dated January 27, 1956,” and “from all findings of 
fact and conclusions made by the Comptroller General” in a letter 
dated July 17, 1956. 

_ ‘From the papers submitted to the Board, it appears that prior to 
any of the above-mentioned dates, the contractor held some conferences 
with the contracting officer and various officials of the Bureau of 
Indian Affairs, relative to claims for additional compensation and 
remission of liquidated damages, because of alleged changes or extra 
work in the contract. It appears, however, that no written proposal 
on which change orders could be issued was ever submitted to the 
contracting officer. Instead, the claims were brought to the attention 
of the General Accounting Office, seemingly for. the purpose of having - 
them settled directly by the Comptroller General. In the course of 
the ensuing investigation of the claims, a registered engineer, Bernard 
Touhey, acting as agent for the contractor, submitted to the investi- 
gator of the General Accounting Office.a report, dated January 21, 
1956, setting forth the details of the alleged claims. . 


*Not released for publication in time for inclusion chronologically. 
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This report was submitted for comment to the contracting officer 
by the Office of Investigations of the General Accounting Office -at 
Phoenix, Arizona. In a letter dated January 27, 1956, the contracting 
officer replied to the inquiry, stating, among other things, that, despite 
repeated attempts to secure a written claim from the contractor, the 
report of Bernard Touhey was the first semblance of a claim from 
the contractor on this contract that had been received. The letter con- 
cluded as follows: 

We trust the foregoing information which sets forth the Contracting Officer’s — 
opinion provides your office with the necessary information to make final settle- 
ment of this contract. 

In a letter to the contractor diated J als y 17, 1956, the Comptroller 
General indicated that the General Aceoantine Office ' ‘would take no 

‘further action on the claims, at least until your company’s administra- 
tive. remedies under the contracts have become exhausted.” The letter 
summarized the claims asserted in the engineering report submitted 
by Mr: Touhey on behalf of the contractor and the sums apparently 
_ allowed and disallowed on the basis of the contracting officer’s letter 
dated January 27, 1956, and was accompanied by a copy of a voucher 
and supporting tabulations stated in the amount of $7,241.04. A copy 
of this letter, together with a photostatic copy of the engineering 
report of Mr. “Touhey, was sent to the Secretary of the Interior by the 
General Counsel of the General Accounting Office with a letter dated 
‘August, 17, 1956 (Comp. Gen. B- 126109). At the same time, the 
General Counsel also forwarded for appropriate action by this De- 
partment the notice of appeal mentioned at the beginning of this 
decision, which, although ‘addressed to the Board, had been sent to the 
General Accounting Office by the contractor, and requested that the 
Comptroller General be furnished a copy of the final decision rendered 
under the disputes articles of the contracts 

The contract, here involved is understood to have been on Standard 
Form 283A (March 1953). Article 6 of that form provides that the con- 
tractor may appeal from the written decision of the contracting officer 
to the head of the Department or his duly authorized representatives. 
The head of the Department of the Interior has authorized this Board 
to exercise his authority in deciding appeals. from findings of fact or 
decisions by contracting officers of any constituent agency of the De- 
partment (43 CFR 4.4), and has prescribed the rules of procedure 
to be followed in such cases (43 CFR 4.1-4.16). Section 4.5 of these 


1-‘The mention of “contracts” in the letters of July 17 and August 27, 1956, is attributable 
to the fact that these letters also dealt with claims of the same contractor arising under 
another contract, No. 14~—20-450-—362, involving construction ‘on the Chui-Chui Indian 
Reservation, Arizona, In a. decision dated December 20,. 1955, the Board affirmed the 
findings of fact and decision of the contracting officer dated May 31,.1955, which denied 
in part the request of the contractor for an extension of time for the pérformance of this 
other contract (IBCA—46). : ; 
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rules requires that the notice of appeal sneate the portion of the find- 
‘ings of fact or decision from which the appeal is taken, and the reasons 
- why the findings or decision are deemed erroneous. Section 4.6 re- 
quires the contracting officer to submit to the Department Counsel, 
within 15 days after receipt of notice of the appeal, the appeal file, 
which shall include, among other ‘things, “the findings of fact or 
decision.” 

In. the pean case no findings of fact or decision appear to have 
been made by the contracting officer. An examination of the letter 
of January 27, 1955, from the contracting officer to the investigators of 
the General ‘Accounting Office indicates that this letter was intended 
to serve merely as a means for providing that office with information 
about a claim which the contracting officer considered would be deter- 
mined and settled by the Comptroller General. That this was the 
intention of the letter is borne out by the fact that the contracting 
officer did not send a copy of it to the contractor, as he would have 
been bound to do if the letter had been meant to serve as a decision © 
under article 6. When a contracting officer makes a decision under 
that article, he acts in a, quasi-judicial capacity, and is bound to observe 
a high standard of impartiality, whereas an officer who is merely mak- 
ing a recommendation or referral to another is ordinarily free to 
assume the role of an advocate. The Board concludes, therefore, that 
the letter in question does not constitute a finding of fact or decision 
within the meaning of article 6, the “Disputes” article of the contract. 

_ ‘The conclusion of the Board is in accord with decisions of the Court 
of Claims and the Armed Services Board of Contract Appeals which | 
-have held that recommendations or referrals by the contracting officer 
to-the Comptroller General do not constitute findings of fact and deci- 
sions and are not conclusive upon the contractor or the courts, V. P. 
Severin Company, ASBCA No. 17, BCA No. 1781 (January 24, 1950) ; 
Phoenix Bridge Company v. United States, 85 Ct. Cl. 608 (1937). 
Under article 6, as implemented by the rules of procedure, the Board 
lacks jurisdiction with respect to an appeal that involves a dispute as 
to which the contracting officer has not issued any findings of fact or 
decision. The portion of the notice of appeal which refers to the find- 
ings of fact and conclusions set forth in the Comptroller General’s 
letter of July 17, 1956, also fails to bring before the Board any matter | 
on which the Board could now act, since ; the Board has no authority to 
review the determinations of the Comptroller General. Consequently, 
as the Board has no present jurisdiction in the absence of a, finding of 
‘fact or decision made by the contr racting omer pursuant to the con- 
tract, this appeal must be dismissed. 

The file is hereby remanded to the contracting officer in order that 

findings of fact’ and decision may be made by him, from which the 
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contractor may, if-it desires, appeal to the Board, under the terms of 
the disputes clause and in accordance with the rules of procedure of the 


Boards 
Tutnopore H. Hida; Chairman. 


 Wuui1am, Sracie, Member. 
Hereert J. Suavenrer, Member. 


‘APPEAL OF URBAN PLUMBING AND HEATING COMPANY 
i; Decided November @1, 1956 
IBCA-43 
Contracts: Appeals = 
. Under the “disputes” clause of the standard form Government. contracts, 
the Board of Contract Appeals is without jurisdiction to entertain a claim 
upon which no finding’ of fact or decision has been made by the contracting 


officer, even though such claim is presented to the Board in the same appeal 
with another claim that is within the jurisdiction of the Board. 


Contracts: Damages: Liguidated Damages—Contracts: Performance 

The test for. determining whether the work under a Government contract 
has been completed, within the intent of provisions. imposing liquidated 

'- damages for failure to complete the work by. a prescribed date, is: not 

» whether every jot and tittle of the work has been done, but’ whether’ the 
contractor has: substantially performed the work required by the contract: 
Hividence that the job of building a particular structure has. been substan- 
tially completed may be found in the. relative inconsequentiality, both as 
to character and amount, of the work remaining to be done; in the success+ 
- ful use of the structure for its intendéd puxpose, nothwithstanding some 
uncorrected defects; and in the expert opinions. of the chiefs of the engi- 
neering and administrative services of’the bureau that made the contract 
and. supervised its administration to the effect that the contract. work had 
been substantially completed, , 


Contracts: Appeals—Contracts: Unforeseeable Causes 


Where the record before the Board of Contract Appeals with respect to.a claim 
for extensions of time by reason of various. unforeseeable causes. of delay 
contains material information that was not before the contracting. officer, 
but where this information is not sufficient to enable thé Board.to determine 
the precise extensions, of time to which the appellant.may be entitled, the 
Board ‘will remand the case to the contracting officer for redetermination 
of ‘the merits of the claim in the light of such additional information, .any: 
supporting proof that the appellant may choose to submit, and the com- 
ments of the Board as to the legal principles that should -be applied by. the. 
contracting officer in making: such redetermination. 


Contracts: Changes and Extras—Contracts: Unforeseeable Causes 


A contractor who is directed to perform extra work after the completion date 
of the contract’ has passed is entitled to an extension of time equal to the 
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number of days from the date the orks was directed until the date when ‘it 
is completed, provided the contractor has not delayed the extra work un- 
necessarily. The time consumed by the Government in determining the 
substance of the extra work to be directed is likewise excusable if the work 
is needed in order to correct a condition that was brought about by an error - 

' of the Government and that obstructs the orderly performance of the 
original contract work. oe 


‘Contracts: Suspension and Terminaticn—Contracts: Unforeseeable Causes 
; Under a contract which gives the Government Engineer authority to suspend 
the work in whole or in part because of “unsuitable weather,” the existence 

of weather conditions that would. justify the exercise of .this authority 


constitutes .sufficient ground for: an extension of the contract performance . 


time. Such authority may be exercised retroactively after a period of 
unsuitable weather has commenced or, indeed, after the period has ended. 


BOARD OF CONTRACT APPEALS 


' Urban Plumbing and Heating Company, 2904 Southwest First 
Avenue, Portland 1, Oregon, has appealed from a decision of the 
Regional Director of the Fish and Wildlife Service at Portland, 
Oregon, dated May 31, 1955, in which the Regional Director denied 
the claim of the Company for extension of the time for performance 
under Contract No. 14-19-008-2183, entered into on December 3, 1953, 
with the Fish and Wildlife Service. ; 

The contract, which is on the standard form for Government con- 
struction contracts (Form No, 23, Revised: April 3, 1942), provided 
that appellant would construct a fish trap at the Washington Shore 
Fish Ladder, Bonneville Dam, Bonneville, Oregon, for the contract 
price of $41,890. 

_ The officer who executed the contract on behalf of the United States 
was the Chief, Branch of Finance and Procurement, Fish and Wild- 
life Service. The contracting officer, shortly after.executing the con- 
tract, designated the Regional Director, Fish and Wildlife Service, 
Portland, Oregon, as his duly authorized representative. Pursuant 
to this designation the actual administration of the contract was han- 
dled by the Regional Director, together with his subordi- 
nates, and the decision appealed from was rendered by the Regional 
Director in his capacity as authorized PORT OREnIAe 9 of the contract- 
ing officer. 

The appellant in ‘its notice of speak, dated June 24, 1955, asserts 
a claim for additional compensation, on account of various items of 
extra shop work, as well as the claim for extension of the time for per- 
formance that was the subj ect of the Regional Director’ 8 decision. 


i. The Claire for. Additional Compensation. 


Appellant claims that it is entitled to additional compensation in 
the amount of’ $1,121.25 for extra shop work alleged to have been 
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occasioned by errors or discrepancies in the contract drawings and 
specifications. The sum claimed is based on an itemization of nine 
such occurrences. Performance of the contract necessitated the fabri- 
cation of a number of pieces of metal work. . It is asserted. that the 
lengths, location of holes for bolt, and other requisites of some of 
these pieces were not correctly shown in the drawings and specifica- 
tions, with the result that they would not fit properly and had to be 
partially refabricated.. 
‘The record shows, however, that this dain is not within the com- 
pass of the decision from which the present appeal is taken. . That 
- decision bears the heading “Objections. to Assessment of Liquidated 
Damages for Delay in Performance.” Its text consists primarily of 
an analysis and appraisal. of the timeliness of the manner in which 
the contract work was performed, although the question of additional 
costs is occasionally discussed in passing. The Regional Director’s 
conclusion is that “the contractor has not set forth a valid basis for 
granting additional extensions of time by the Government, except for 


the one delay discussed above, or for remission of liquidated damages 


heretofore deducted by the Government from the final voucher in 

settlement of the contract.” Nowhere.in the decision is there a clear 

intimation that a claim for additional compensation had been pre- 
sented by appellant or was being passed upon by the Regional Direc- 
tor. Finally, appellant itself appears to regard the claim here in 
question as one that was not before the Regional Director for decision, 
for the notice of appeal states that “no previous application has been 
made for additional compensation” on account of the extra shop: work 
items. 

As the Board has jurisdiction to entertain only those alanis: upon 

which a decision has previously been. made by the contracting officer, 
or by someone duly empowered to act in his stead,* it is evident that 
the claim for additional compensation on account of extra shop work 
is not-a claim that properly could be included within the present 

appeal. Accordingly, the claim is remanded to the contracting officer, . 

with instructions to make findings of fact with respect to the claim and 

a decision as to whether it should be allowed, in whole or in part. 

- While a suggestion has been made on behalf of the Government that 
‘the claim is barred in its entirety by the terms of the final payment. 
_, voucher,’ this question is‘one that may involve issues of fact:as to the 

-1Gila Construction Co., Inc, IBCA~79'° (September 21, 1956) p. 378. John Andresen 
& .Ca., Inc.,, ASBCA No. 633 (December 13, 1950). : 

2 This suggestion is. contained in a statement. dated February 16, 1956, of the Chief, 
Division of Administration, Fish and Wildlife, Service. Other suggestions with respect to 
the ‘disposition of. the appeal are contained in a memorandum dated. November 22, .1955,. 
from the Chief, Branch of Engineering, to the Chief, Division of _Administration, Fish and 


Wildlife Service. No copy of either the statement. or ‘the memorandum ‘was ever sent to the. 
appellant for his comment: ‘Although a Department Counsel was appointed to represent 
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intent of the parties, and, consequently, i is one that should be passed 
upon by the contracting officar | in the first instance. . In the évent his 
decision is not acceptable to the contractor, the latter: may then take 
an appeal to the Board within the time prescribed by article 15, and in 
accordance with the rules governing procedure before the Board. 


ie. The Assessment of Liquidated Pramas 


“Appellant claims that, liquidated damages i in the amount of $2, 900- 
were improperly deducted from the contract price in computing the 
amount of the final payment voucher. a 

Article 1 of the contract provided that “the work shall be colnnusioed 
within 10 calendar days after the date of receipt of notice to proceed 
and shall be completed within 110 calendar days after the date of 
receipt of notice to proceed or by April 15, 1954 whichever occurs 
last.” Notice to proceed was received by appellant on December 18, 
1958, which was more than 110 days before April 15, 1954, and, there- 
fore, the latter date. became the controlling one: By Change Order 
No. 5, dated April 23, 1954, two additional days were allowed for per=— 
formance ; and by Change Order No. 6, dated May 26, 1954, three more 
days were allowed. These actions had the effect of extending: ie 
completion date to April 20,1954; — 

Section 20 of the General: Conditions of the contract grofidad that 
the engineer placed in charge of the work: by the Governinent: “shall 
have authority to suspend the work, either wholly or in part, for such 
period or periods as he may deem necessary, because of unsuitable 
_ weather*or such other conditions as he may consider unfavorable: for 
the prosecution of the work,” and stated that “extensions of time will 
é allowed as-provided in aiticls 9,” the “Delays-Damages” clause of 
‘he: éontract.” Pursuant: to. this dathovieation the: Regional Director, 
by’ an order dated July 21, 1954, directed appellant to suspend all work 
under the contract: Checaice high water conditions and operation sched- 
ules are not suitable. for performance of work under way.”-. The 
order stated that the suspension was to be effective as of -J uly 9, 1954, 
and that the time elapsing during the suspension should not be charged 
as contract performance time. . By an order dated October 8,.1954, the 
Regional Director directed that work.be sesame’, effective as of Octo- 
ber 18,1954. . 

Section 31 of the General ‘onditow provided ae: 

The contractor shall notify the Engineer. at least ten (10) .days. prior to the 
anticipated date of completion of all work specified in the contract. ‘Upon com- 
pletion of the work, ‘the Engineer shall proceed with final inspection’ and ‘shall 
complete such inspection ‘as promptly as practicable. The time required for 





the Government’ in the appeal, he never filed. a statement of. the Goveenaay 8 position, as: 
required. by Section 4.7 (| b). of the Boara’s regulations, and thus the occasion for the filing 
of a veply thereto by the appellant never arose, 

343 CPR, sees. 4.1~4.16, 
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such inspection.and the making of any corrections as a result thereof shall be 

included i in the contract. performance time. _ 

A general inspection of the work was had on Ju une 30, 1954, sad a 
letter itemizing the corrections required was sent to appellant ‘by the 
Regional Director under date of July 2, 1954. During the next few 
days a number of the required:corrections were made, and an opera- 

- tion test was had.on or before July 9, 1954. From July 9 to October 
18.no work was done, in compliance with the suspension order. At 
intervals after the latter date the remaining corrections were made, 
the last item being finished on or before November 23, 1954. A final 
inspection was had.on.that date, whereupon. the woe was accepted 
as complete. 

Under article 9 of the contract, sections 26 and 27 of the General 
Conditions, and section 10 of the Special Conditions, liquidated dam- 
ages could be imposed in the amount of $25 per day for each.calendar 
day of delay for failure to complete the work within the specified 
time. 

The deduction for liquidated damages made in the final payment — 
voucher. was evidently computed on the basis of the assumptions 
(1) that the work was not completed until November 23, 1954, and. 


' (2) that the only extensions of time to which appellant was entitled _ | 


- were those allowed by Change Orders Nos. 5 and 6 and by the susnen- 
- sion order. On this basis liquidated damages would be chargeable for ~ 
‘the period of 79 days beginning on April 21 and ending on July 8, 
-and for the period of 37 days beginning on October 18 and ending on 
November .23. This gives. a total. of 116 days of unexcused delay 
which, at the.contract rate of $25 per day, equals the sum of $2,900 
actually deducted. The Regional Director in the decision appealed 
from found, in effect, that these assumptions and computations - were 
correct... 

The: first point presented in connection with the imposition. of 
liquidated damages is whether the work was completed.on November 
23, 1954, or on-some prior date. The contention of the appellant is 
understood to be that the work was completed, within the meaning 
of the contract. provisions relating to liquidated damages, on July 9, 
1954, the date .as of which the suspension became effective, and that, 

therefore, the-assessment: of liquidated damages for the period of 37 
days :after the: termination of. the. suspension was ae as The 
Board considers that this contention is sound.. 

The items of work that remained undone on J diy 9° were: (1) the : 

. patching of the concrete revetment on which the fish trap had been con- 
structed, by filling in holes made to facilitate the construction opera- 
tions aad by chipping ¢ away surplus: concrete that had escaped from 
the forms during these operations, in order to leave unimpaired the 
appear ance of the revetment; (2) the replacement of ae for the 
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‘brail gate cables that had been disapproved as not conforming to the 
specifications, and the replacements for which had not yet been ob- 
tained by appellant fromthe manufacturer; (3) the touching up of 
deficiencies in the painting; and (4) replacement of a motor cover, re- 
pair of a grating, and installation of straps on a drain pipe. The 
monthly construction report for June 1, 1954, indicates-that as of that 
date slightly more than 93 percent of the job had been completed, and 
the inspector’s log reveals that substantial further progress was made 
between that date and July 9.* - Some of the work remaining undone 
on the latter date could not be performed immediately because the 
water in the fishways was too high and because the salmon run was-in 
progress. Moreover, the Government wished to use the fish trap for 
transporting a part of the run to holding ponds, from which the salmon: 
would be ultimately transplanted to new spawning grounds. On July 
12, 18, and 14, the trap was operated: for this purpose by employees of 
the Fish and Wildlife Service and appears’ to have functioned: in a 
reasonably satisfactory manner. During the period after the termina- 
tion of the suspension on October 18, there were a number of days when 
_ the weather was rainy or otherwise unsuitable for painting operations. 
According to the inspector’s log, it would appear that appellant had. 
men at work at.the job site on only about 3-or 4-days during this period. 
In the documents filed in this.case by two of the officers ofthe Fish and 
' Wildlife Service,®.the opinion is expressed that the contract work was 
in fact accepted as of July 9, 1954, and that liquidated damages should 
not have been assessed for any period after that date: 

- The test for detérmining whether the work under a Government con- 
tract has been completed, within the intent of the provisions relating 
to liquidated damages, is not whether every jot and.tittle of the work 
has been done, but whether the contractor has substantially performed 
the. work rejaired by the terms of the contract On’the record ‘as a 
whole the Board finds that the work under the contract.was completed, 
within the meaning of articles 1 and 9, sections 26 and 27 of the Gen- 
éral Conditions, and section 10 of the ’Special Conditions, on July 9, 
1954. By that daite, appellant had substantially performed the job of 
building the fish trap. Evidence that this was so is to be found in the 
relative inconsequentiality, both as to character and amount, of the 
work that was done after that date ;.in the successful use of the fish trap 
for its intended purpose, “notwithstanding the uncorrected ‘defects ; 
and in-the expert opinions of the chiefs of the engineering and admin- 
istrative services of the bureau that made the contract and supervised 

“its administration. 

4 The record contains no f mental reports for. the interval between June 1 and November ‘ 
a See footnote 2. 

° Hd. L. Powers Contracting Co., ASBCA No. 1480 (August 31,- 1958) ; Rogers ie 0. A. 


Ragers Hlectric Co., BCA No. 197 (November us, 1948) ; see Burlington Mitis Corpor ation, 
ASBCA No. 1520 (June 30, 1953).. 0 > - : : 
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“The second point presented in connection with the imposition. of 
liquidated damages is whether appellant is entitled to additional exten- 
sions of time, thereby making improper the assessment of liquidated 
damages for some part or all of the period beginning on April 21, 1954, 
and ending on July 8,.1954. Article 9 of the contract, which included 
a provision for liquidated damages, also provided that the contractor 

~ should not be charged with liquidated damages “because of any delays 
‘in the completion of the work due to unforeseeable causes beyond the 
control and without the fault or negligence of the contractor,” includ- 
ing certain enumerated causes among which were “acts of the Govern- 
ment” and “unusually severe weather.” Article 3 provided for 
extensions of time where the time required for performance of the work 
was increased by reason of changes in the drawings or specifications 
ordered by the contracting officer. “Section 20 of the General Condi- 
tions.authorized, as already mentioned, extensions of time where Per 
formance of the monk had been suspended. : 

The claim for extension of the time for perfor mance, in this form in 
which it was passed upon by the Regional Director, was embodied in a 
letter from appellant, dated December 31, 1954. This letter enumer- 
ated about 23 separate alleged causes of delay, of which some were at- 
tributed to specific acts on the part-of the Government, such as errors 
or discrepancies in the contract drawings and spedifications, and others 
were of a general nature, such as methods of inspection. No figures 
were given to show the amount of time lost on account-of any of the © 
individual causes of delay asserted. The Regional Director consid- 
ered each of the ennmerated items, and ruled that none of them (except 
the one hereinafter referred to as item 8) constituted a valid basis for 
the allowance of an extension of time. 

~The notice of appeal repeats most of the causes of delay asserted 
in the letter of December 31, 1954, but contains-also a general allega- 
tion that in addition to the enumerated causes of delay “there were 
situations, too numerous to mention, of fabrication delays, due to 
uncertainty and the receipt of pending decisions from inspection per- 
sonnel.” For ten causes. of delay, all claimed. to be attributable to 
errors or omissions in the plans, on which appellant relies most 
strongly, time figures are given.’”. These figures are stated in terms 
of the number of hours of extra shop work that had to be performed 
in refabricating pieces of metal work for the purpose of: correcting 
defects which, appellant alleges, were due to such errors or omissioiis. 
With respect to items 1 (Cutoff and reweld flat bars), 2° (Cutoff 
and change angle clips), 3 (Angle cross braces: wrong length on top 

- frame), 4 (Angle’cross braces wrong. length: on side frame columns) , 
5. (Holes in. column plates shown incorrectly.) and 7: (Redrill pipe 


7? These ten tenis: less item 6, make up the nine items for which additional compensation suk 


. is also claimed. 
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_ railing’ socket: plates) of these causes sat delay, the Regional Director 

conceded that there had been errors or discrepancies in the specifica- 
tions, but held either that the time and cost of correction had been 
negligible or that appellant had not given the Government. timely 
notice of the circumstances. With respect to item 6, he pointed out. 
that the contractor had. accepted a change order (No. 1), which ex- 
pressly stated that no change in the contract performance time would 
be allowed under. the order Sovetine this item. With respect to item 8. 
(Rebuild loading gate), he stated that according’ to Government rec- 
ords some delay had been incurred because of errors in the specifica- 
tions, and that, upon a satisfactory showing by appellant of the actual 
additional time involved, consideration would be given to granting 
a change order. He held items 9 (Fabricating new counter weights) 
and 10 (Manner of mounting gears on hoist devices) to be unmeritori- 
ous on the ground that the devices involved, as originally fabricated, 
did not’ conform to the specifications or to accepted. manufacturing 
and installation practices. 

These findings are all challenged in the notice of appeal. Thus, for 
example, appellant specifically asserts. that the devices involved in: 
item 9, as initially fabricated, did conform to the specifications, and 
that.a change, which called for special pattern and machine work, was 


ordered by the Government i in the case of item 10. In addition: the = 


time figures given in the notice of appeal, if accur ‘ate, would indicate 
‘ that the corrective work was of substantial proportions. on 

The notice of appeal is not. verified, however, and is not supported . 
by proof that the extra work was performed and actually caused delay 
in completion of the total job. Generally speaking, shop hours. are 
not necessarily equivalent to lost time. For. example, they may have 
been arrived at by adding together the labor-of several employees who 
worked simultaneously on the same job, or they may r epresent periods 
when the contractor may not have been ready to put in place the 
component on which work was being done even, if, that: component 
had been complete. “ 

* Inasmuch as the present record is not sufficient to enable the: Board 
to determine the precise extensions of time to which appellant. may be. 
entitled, the Board considers that the interests of justice will be best. 
served by remanding the case to. the contracting officer for redeter-. 
mination of the merits of the claim in the light of the statements 
contained in the notice of appeal-and of such supporting proof, if 
any, as appellant may choose to submit. _On.the present record, the 

8 The Regional Director also. stated that some extra ‘cost nad been- incurred and that, 


upon:a satisfactory showing of-its: amount, consideration would be given to its inclusion 


in the change order. 

°The hours of shop work listed are: for leat 1,2 anid 1 six hotirs each; for items 3, 
8 and 9, twelve hours each; for item 4, eight hours; for item 5, twenty- -one:-hours ; for 
item 6, ninety. hours’; for items 10,-6ne hundred twelve Hours: 
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Board considers that it can do no more. than comment upon the 
general considerations which should guide the contracting’ officer 
in reviewing appellant’s requests for extensions of time, and upon 
two specific phases of the case as to which significant facts appear 
to have escaped the attention of some of the: officers of the Fish and. 
Wildlife Service. 

The contracting officer need consider only claims for extensions of 
time that are definite and attributable to specific causes, Causes of 
delay that are “too numerous to mention” are too nebulous to form the 
basis of extensions of time. Apart from the two specific phases of 
the case hereinafter discussed, the only causes of delay that. would 
seem to be sufficiently definite on the present record are the ten items 
of extra shop work for which time figures are given in the notice 
of appeal. The contracting officer should also bear in mind that not 
every change necessarily involves additional time for its performance. 
A change may increase the cost of performance without involving | 
additional time for performance. And, of course, no extensions of 
time can be allowed in a situation where, as in the case of item 6, a. 
change order that expressly negatives the allowance of. additional 
time has been accepted by the contractor.° 


On the other. hand, extensions of time should not be deniled merely 


. on the ground that the: time lost, was negligible unless this is clearly 

so, and, in determining whether it is so, consideration should be given . 
to the fact that a series of “negligible” delays 1 may add, up to a total 
that is more than “negligible.” As the provision for liquidated 
damages is substantial, the contracting officer should be slow to dismiss 
any cause of delay as negligible. Even a few hours of excusable 
- delay for a particular cause may have the result of saving the con- 
tractor from being assessed liquidated damages for a whole day, and 
the multiplication of such causes may appreciably reduce the amount 
of liquidated damages assessed. 

Finally, the contracting officer should remember that, while under 
article 9 of the contract the contractor must have given fely notice 
of any excusable cause of delay, this requirement may be waived by 
him in appropriate cireumstances™ with the approval of the head ~ 
of the Department or his duly authorized representative... It would 
‘seem that in the present case the power:to waive the requirement’has 
been appropriately delegated to the Director of the Fish and Wildlife 
Service who, by section 1 of the General Conditions, is made a duly - 
‘authorized representative of the head of the Department for the pur- 
pose of granting time extensions under article 9 of the contract. 

“a0 Samuel N. Zorpas, Inc.; 63.1. D, 1 (4956) ; Sam ‘Bengeaent 62 I.-D. 295 (1955). 

These circumstances are explained in Campbell Construction & Equipment Co., 62 1. D. 


6 (1955), the relevant portion. of which is quoted at page ‘10 of the aepionay ‘Director’ 3 
decision, and in S.J. Groves & Sons Go., 62 T.'D. 145 CTEB Ss : 
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The first of the two questions requiring specific comment is whether 
the 8-day extension of time allowed under Change Order No. 6 was 
adequate. A contractor who is directed to perform extra work after 
the completion date of the contract has passed is entitled to an ex- 
tension of time equal to the number of days from the date the work 
‘was directed until the date when it is completed, provided the con- 
tractor has not delayed the extra work unnecessarily..* The time 
consumed, by the Government in determining the substance of the 
extra work to be directed is likewise excusable if the work is needed 
in order to correct a condition that was brought about by.an error 
of the Government and that obstructs the orderly performance of the 
original contract work." Change Order No..6 appears to have been 
issued for the purpose of ratifying oral instructions previously given 
by engineering personnel of the Regional Director’s office concerning 
the correction of certain errors made by the. Government i in designing 
.@ brail hoist motor. The errors were discovered on May 18, 1954, 
when. the motor was tested. In a memorandum signed by the ‘Aéting 
‘Regional Director under date of June 2, 1954, it is stated that the re- 
installation of the motor was coimpleted and satisfactorily tested on 
* May 25, 1954, and this would seem to be confirmed by the inspector’s 
_ log for the latter date. Unless the statement of the Acting Regional 

Director is. based upon some misunderstanding, the basis of which is 
not apparent from the record, it would seem that the extension of 
time to which the contractor would be entitled on account of the 
change of design of the brail hoist motor would be 7 calendar days, or . 
4 more than the number allowed under Change Order No. 6. 

The second question that needs specific comment is whether some 
of the delays may be excusable by reason of unsuitable weather. This 
subject was not specifically mentioned in -appellant’s letter of December © 
31, 1954, or in the Regional Director’s decision. Such a cause of delay 
‘qa, however, adeanceds in the notice of appeal, and in his statement 
of February 16; 1956, the Chief of the Division of Administration 
discussed it in ‘thé following terms: 

Two extended periods of snowy and freezing weather pacieead Th anuary . 16 
to January 24, inclusive, and February 6 to February 21, 1954, inclusive—which 
required that concrete work be suspended. The Engineer would have been 


justified in issuing work suspension orders for these periods. 
It is considered that the contractor is entitled to a time allowance for “these 


periods aggregating 25 calendar days. 

The existence of the-snowy and freezing Heathers is confirmed by the 
inspector’s log. It indicates that the first period of snowy and freezing 
weather occurred after the pouring of concrete had begun. While 
some work was performed on the site during this period, no work at 
all seems to have been performed on the site during the second period. 


12 Peter Kiewit Sons’ Co., 34 Comp. Gen. 230 (1954). 
418 Lincoln Industries, Inc., ASBCA No. 834 (Mareh 15, 1951). 
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The inspector’ S lop contains an entry under the date: of February 5 
which. reads: “As cold weather exists work was stopped on concrete 
work.” The log contains no entries at all for the period from Febru- 
ary 6 to 21, inclusive, but this would only indicate, although in negative _ 
fashion, that no work at all was performed during this period. 
~The contract documents contain two provisions under which weather 
delays could conceivably be excused. One is article 9 of the contract 
which made “unusually severe weather” an excusable cause of delay, 
and the other is section 20 of the General Conditions which gave. the 
engineer authority to suspend work in whole or in part becatise of 
“unsuitable weather.” . 

The difficulty with applying the provision of article 9: is that the 
phrase “unusually severe weather” has been construed to mean not any 
and all weather that prevents work under a contract, but only such 
cweather as surpasses in severity the weather usually encountered or 
reasonably to be expectéd in the particular locality during the time in- 
volved in the contract," and the record in the present case does not show 
precisely to what extent the weather encountered during the two pe- 
riods of snowy and freezing weather was abnormal. f 
. No such limitation exists, however, with respect, to the application 
of section 20 of the General Conditions which refers merely to “unsuit- 
able weather.” This provision. would, permit the engineer to enter 
even now a work suspension order covering the two periods of unsuit- — 
able weather, since he would-normally have entered such an order 
‘retroactively at.some time after a period of unsuitable weather had. 
commenced or, quite possibly, when the period had ended and its 
duration had become susceptible of determination. The existence of 
weather conditions justifying such an order would, in turn, form a 
basis for the allowance of a commensurate extension of the time for 
performance. 

Whether the circumstances relating to the two patieds of snowy 
and freezing weather are such as would warrant a time extension and, 
if so, whether the extension should encompass all of the 25 days ee 
question are issues that cannot fairly be determined from the present 
record. The first two days of each of the periods of unsuitable weather, 
namely, January 16 and 17, and February 6 and 7, 1954, appear to 
have been Saturdays and Sundays. If work would not in any event 
have been performed on these days, there would seem to be no need 
to commence any period of suspension or extension with either of. 
such days. Moreover, should it be that the snowy and freezing weather 
did not preclude the contractor from going ahead with some of. the 
"4 Jeneckes’, 62 I. D. 449 (1955); 11 Comp. Gen. 442, 448 (1982); 14 Comp. Gen. 481, 
433 (1934); 16 Comp. Gen. 936 (19387); Dunnigan Construction Co., BCA No. 218 (No- 


vember 8, 1943), 1. CCF 816; Atwood Construction Co., BCA No. 391 (September 80, 1944), 
2 CCE 1173, 
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contract work—shop work, for example—this circumstance should be 
taken into consideration in determining the extent to which the unsuit- 
able weather delayed performance of the job.as a whole. Indeed, 
the record seers to indicate that some work—apart from shop work— 
- was dohe during the first period of unsuitable weather, and if such 
work was in fact substantial, the suspension order covering this period 
might well be partial only. 
To summarize the Board’s conclusions with respect to the assessment 
of liquidated damages: First, the computation of liquidated damages 
was erroneous in that the period of 116 days used in making the compu- 
tation included 37 days that occurred after the work on the contract 
had been substantially completed: The contracting officer should revise . 
the computation so as to exclude these 87 days. Second, the question 
of whether some part or all of the remaining 79 days. constituted 
excusable days of delay is to be redetermined by the contracting officer 
in conformity with the legal principles, and in the light of the other 
comments in this decision. If the contracting officer decides that these 
79 days of delay are excusable, in whole or in part, a change order 
extending the time for performance by the number of days found to 
‘be excusable should be entered. In.the event his decision is not accept- . 
able to appellant, the latter may thereupon take a further appeal t ta 
the Board in the prescribed manner. . 
ConcLUsIoN 
“Therefore, pursuant to the ‘authority delegated to the Board of © 
Contract Appeals by the Seeretary of the Interior (sec. 24, Order No. 
2509, as amended; 19 F. R. 9428), the findings and decision of the 
Regional Director are reversed, and the contracting officer is directed 
to proceed.as outlined above. . 
Turopore H. Haas, Chairman. 
Wuutam Szacie, Member. 
Hererrt J. Suaveutsr, Member. 


MORTON OIL COMPANY 
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Oil and Gas Leases: Extensions 
Where under the law then in effect, an oil and gas lease upon which production 
: had ceased could only have been extended by the fact that “diligent drilling 
operations” were being conducted on the lease, “reworking” operations con- 
ducted over a year after production ceased would non have. the effect of 
extending the lease beyond its. primary term. : 


Words and Phrases’. 
The phrase “diligent drilling operations” in the -second paragraph. of section 17 
of the Mineral Leasing Act, as amended by act of August 8, 1946, cannot be 
construed as having the same meaning as “reworking operations” inasmuch 
as the common usage of the expression “drilling operations” is in reference 
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to the act of digging | or deepening a well, whereas “reworking operations” 
refer to efforts to restore production such as repairing; swabbing, bailing; ete. : 


APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


The Morton Oil Company has appealed to the Secretary of the 
Interior from a decision of the Director, Bureau of Land Management, 
dated-June 15, 1956, which affirmed the decision of the manager, 
Cheyenne, Wyoming, land: office, dated March 31, 1955, holding that 
oil and gas lease Buffalo 044049 terminated on October. 31, 1951. 

The record shows that oil and gas lease Buffalo 044049 containing 
160 acres was created as a separate and distinct lease by an assignment, 
approved on March 29, 1949, from oil and gas lease Buffalo “OBT 848, 
issued for a period of 5 years, beginning November 1, 1946. The 
appellant company became the titleholder of the lease through an 
assignment from the Crusader Corporation filed January 14, 1958, 
and approved on May 6, 1953, effective as of May 1, 1953. 

A report from the Geological Survey dated March 17, 1955, shows 
that production was obtained from the lease commencing on March 12, 
1949.4 The report suinraarizes subsequent operations on the lease ¢ as 
follows: 


: Operations summary: One well niteeed wid abandoned, one well ne 
cleaning out and repair operations conducted intermittently from April 1951 to 
June 1954; swabbing well, running and pulling tubing October, November and 
December 1951:; expiration of primary term October 31, 1951; further efforts to 
restore production April, sae October; November, December, 1952, ie 1953, 
June. 1954. ; 

Production summary: Well ‘produced continuously from March 1949. ‘through 
February 1950, except a shut-down in August 1949 for repairs ; suspension and 
vepairs March through May: resumed production J une, ‘July, and August 1950. 
No further production was had ‘until June 1954 when, notwithstanding previous 
warnings’ of ‘possible’ lease expiration in 1951, the casing was perforated near the 
producing sand, and the well flowed. between 10 and 12 barrels daily. 

- The Geological Survey report further states that as of October 31, 

1951, the lease had not produced ‘for over a year, although reasonably . 
diligent efforts. were made during that. period and at least until: the 
summer of 1952 to restore production by cleaning out and repair oper- 
ations. After the swabbing operations in June 1952 failed to recover 
oil, the rig was moved out in o uly, and no further work was done until 
October 1952. 

- On the basis of this fend from the Geological ee the Ditector 
concluded that: the lease had expired since there were no: drilling - 
operations being conducted under the lease on the date of expiration 
of the primary term to perpetuate the lease under the: following Bee 

This well was conigtated on the NEYSW sec. 24, rr. 44.N., R. 62 W. 6th Pp, M., 
Wyoming, and was deemed by the Geological Survey on April.14, 1949, to mark an pxtenbion 
of the Skull Creek field. The Southeast Skull Creek field was defined October 19, 1954, to 


include the NESW, sec. 24. The remaining 120 acres in the lease are not situated on 
the known geologic structure of a producing oil or Bas field. 
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tion of the third paragraph of ection 17 of the Mineral Leasing Act, 
which provided at that time: 

Any noncompetitive lease which is not subject ia such extension in whole or 
in part because the lands covered thereby are within the known geologic struc- 
ture of a producing oil or gas field at the date of expiration of the primary term 
of the lease, and upon which drilling operations are being diligently prosecuted 
on such expiration date, shall continue in effect for a period of two years and 
so long thereafter as oil or gas is produced in paying quantities. (30 U. 8. G.; 
1952 ed., sec. 226.)? 

At the time when the appellant’s lease was issued (i. e., when the 
parent lease out of which appellant’s lease was created by assignment 
was issued), the first paragraph of section 17 of the Mineral Leasing 
Act, as then amended (30 U. S. C., 1952 ed., sec. 226), provided, and 
still provides, that noncompetitive leases “shall be for a primary term. 
of five years and shall continue so long thereafter as oil or gas is pro- 
duced in paying quantities.” In order for a lease to be extended 
beyond its primary term under this provision, it must be actually pro- 
ducing oil or gas in paying quantities on and after the expiration _ 
date of the primary term of the lease. H. K. Riddle, 62 I. D. 81 
(1955) ; Solicitor’s opinion, 60 I. D. 260 (1948). As the appellant 
makes no claim that there was any production from its lease on Octo- 
ber 81, 1951, the lease was not extended under the first parsgrepe of 
section 17 of the Mineral Leasing Act. © 


The Director considered only whether the lease was entitled to an ~~ 


extension under the third paragraph of section 17 of the Mineral Leas- 
ing Act. On the expiration date of the primary term of the appel- 
lant’s lease, the third paragraph provided that holders of noncompeti- 
tive leases’ ware entitled to an extension of 5 years as to leased land 
which was not situated on the known geologic structure of a producing 
_ oil or gas field. As to land so situated, the third paragraph provided 
as quoted: above, i. e., that the lease would be extended for 2 years as . 
to such land provided drilling operations were being diligently prose- 
cuted on the land at the expiration of the primary term: 

It will be-observed that the third paragraph would not help the 
appellant to any great extent. Only 40 of the 160 acres in the appel- 
lant’s lease have been determined to be situated on the known geologic 

‘structure of a producing field (see footnote 1). If there had been 
diligent drilling operations on the 40 acres, such operations would have 
extended the lease for 2 years only as to the 40 acres. The remaining 
120 acres were presumably eligible for a 5-year extension but the right 
to an extension was lost when the then record titleholder of the lease 
did not apply for a 5-year extension prior to the end of the primary 
term of the lease, as required by the third paragraph of section 17. 

' 2The quoted portion of section 17 was amended by the act of July 29, 1954, to eliminate 


the requirement for drilling as a prerequisite to securing a 2-year’ extension (80 U. 8. C.; 
1952 ed., Supp. III, see. 226). ‘ . 
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- The Tvscton failed to consider what appears to be the most appli- 
cable provision of the Mineral Leasing Act to the appellant’s situa- 
"tion, namely, the second paragraph of section 17 of the Mineral Leas- 
ing ‘Act. At the time in question, October 31, 1951, the second para- 
graph provided as follows: . 
’ Any lease issued under this Act upon which there is production during or after 
the primary term shall not: terminate “when such production ceases if diligent 
drilling operations are in progress on the land under lease during such period of 
nonproduction. [Italics added.] 

The second paragraph of section 17 was subsequently sieaded by 
the act of July 29, 1954 (30 U.S. C., 1952 ed., Supp. ITT, sec. 226), to 
read in partas follows: ae 

Any lease issued under this Act which is subject.to termination by reason of 
cessation of production shall not terminate if within sixty days after production 
ceases, reworking or drilling operations are commenced on the land’ under lease 
and are therafter conducted with reasonable diligence during such period of non- 
production * * *, [Italics supplied.] : Lo tas 

It will be noted that prior to July 29, 1954, the second paragraph of 
section 17 permitted an extension only if “drilling” operations were in 
progress during the period of nonproduction. After the amendment 
of July 29, 1954, the second paragraph provided for an extension if 

“drilling” or “reworking” operations were in progress. The legisla- 
tive history of the 1954 amendment shows that the amendment was 
‘proposed by this Department. However, the explanation given for it 
by the Department was not especially illuminating so far as the issue 
involved: in this appeal is concerned. 

- In its report of April 20, 1954, to the chairman of the Senate Com- 
raihtes on Interior and Insular Affairs on 8. 2380 (which became the 
act of J uly 29, 1954), the Department said: 

(1) Section 17, paragraph 2—This paragraph of the Mineral Leasing Act 

would be amended to make it clear:that a lease, on which production has ceased, 
will not expire if within 60 days thereafter reworking or drilling operations are 
commenced and continued with reasonable diligence. This provision accords 
with one in the Continental Shelf Lands Act of August 7, 1953 (67 Stat..462), 
and the same reason exists for it as to public land leases as it does as to leases 
under that Act. (S. Rept. No. 1609, 83d Cong., 2d sess., p. 5.) 
_ During the hearings on the bill, Mr, Lewis E. Hoffman, Chief of 
the Division of Minerals, Bureau of Land Management, at the request 
of Senator Barrett, submitted an explanation of the amendments pro- 
posed by the Department. As to the amendment of section 17, para- 
graph 2, the following explanation was given: 

ems (1) Section 17, paragraph 2—Under existing law, a lease does not 
terminate if production is had after the primary: term when. such production 


ceases if drilling operations are in Progress on. the land under lease during such 
period of nonproduction. 
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Unfortunately,. by opinions of ‘the. "Solicitor of the Department, it was held 
that when production ceases and no actual drilling operations are being con- 
ducted on thé lease, it'terminates immediately: upon’ cessation of such production. 
The proposed amendment would: rectify this, that.a lease will not. expire, once. 
it was under a state of production after production ceases, for a period of. 60 
days thereafter, to give the lessee an opportunity during that period to commence 
reworking or drilling operations. In other words, under the present law, as: 
interpreted, he must commence reworking and drilling operations immediately 
upon cessation of production: Under: thé proposed amendment, he would: have 
60 days within which to do so, without danger-of losing his lease. (Hearings 
on 8. 2880, 2881, 2382, Subcommittee on: Public Lands, Senate Committee on 
Interior and Insular Affairs, 83d Cong., 2d. Sess., pp. 39- 40.) 


It is significant to note that until “passage of the act of July 29, 1954, 
there was no reference to. “reworking” operations i in section. 17 of the 
Mineral Leasing Act. It is also significant that the words “reworking” 
and “drilling” are used in the disjunctive in the amendment. From 
these facts it is reasonable to assume that Congress did not. intend 
that the term “diligent drilling operations,” as used in section 17 prior 

-to its amendment, should encompass reworking operations. The com-~ 
mon usage of the phrase “drilling operations” within the oil and gas 
industry is in reference to the actual digging or deepening of a hole 
with a string of drill tools, whereas swabbing, bailing, sand fractur- 
ing, etc., are known as reworking operations performed to restore the 


flow of oil in an existing well hich has coased to flow or ae oe - 


minished 1 in production. 

Thus, in Vewas Co. v. Leach, 58 3 So. od 7 86 (La. 1951), ie a well 
stopped producing. because of a burst tubing and continuation of 
the lease depended upon the commencement of “drilling or reworking 
operations” within.60 days, operations by the lessee, including pulling 
tubing, preparatory to restoring production were considered to be 
reworking operations. And, in Johnson v: Houston. Oil Company 
of Tewas, 86 So. 2d 97 (La.; 1956), where a well not completed to pro- 
duction but showing the presence of oil was plugged with concrete, 
it was held that moving a drilling rig on the property later and com- 

“mencing to drill out the cement plug constituted “reworking opera- 
tions” under a sublease which required that “drilling or reworking 
operations” be conducted by a certain date. 

The significant question in this case, therefore, is whether or not 
the operations conducted. on the lease involved constituted drilling 
operations and, if so, were these operations diligently performed 
during the period of nonproduction from the lease. . 

On the basis of the record before me I am of the opinion that | 
diligent drilling operations were not performed upon the lease. The 
report from he Geological Survey shows that production on the 
well ceased in August’ 1950, so that on-the expiration of the primary 
term of.the lease (October. 31, 1951) the lease had not produced for 
over a year.’ Further, the only operations conducted on the lease 
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appear to have been cleaning .out.and repair operations conducted on 
the existing. well long after production had ceased in August 1950. | 
Under the "second paragraph of section 17 as it read on October 31, - 

1951, such operations must be deemed not to have constituted “Qili- 
gent ‘drilling operations” for the reasons ‘stated; they were typical re- 
working operations. 

As diligent, drilling ‘operations were not heing prosecuted | on the 
- expiration date of the lease, and there was no production in paying 
quantities, there is no basis for extending the lease and.it is properly 
deemed. to have expired on October 31,1951. 

‘The appellant. contends that various. actions, or lack of action, of 
the Bureau of Land Management, 1. e., failure to disapprove the opera- 
tions on the lease in 1952 and 1953, and approval of an assignment 
of the lease from the Crusader Corporation to the.appellant on May 6, 
1953, should be deemed to have been an affirmation of the fact. that the 
léase was still in effect. The argument overlooks the fact that ‘the 
sole authority of the Secretary of. the Interior (or his delegate)’ to 
extend an oil and gas lease is derived from the provisions of the 
Mineral Leasing Act. Any lease, extension of lease, or approval of 
assignment of a lease issued or granted in violation of the pertinent 
statutory provision is void or yoidable and is subject to cancellation. 
‘Transco Gas & Oil Corporation, Joan Ford, 61 I. D. 85 (1952); Aijal- 
_ mer A. Jacobson et. al., 61 I. D. 116 (1953). Accordingly. the ap- 


_-proval of the assignment from the Crusader: Corporation tothe appel- 


lant company after the lease had expired by operation of law at the 
end of its primary term was a nullity in that no lease existed on Jan- 
uary 14, 1953, which could be assigned. | J. ames Shetion, 62 I. D. 236 
(1955). Ther efore, although: it. is regrettable that the Bureau of 
Land Management did not determine that the lease involved had ter- 
minated at an earlier date, it is fundamental that the United States can- 
‘not be bound by the unauthorized acts. or omissions of its agents. 
Therefore, pursuant to the authority: delegated tothe Solicitor by the 
Secretary of the Interior (sec. 23, Order No. 2509, as revised; 17 F. R. 
6794), the decision of the’ Director, eu eau of Land Management, 


‘As affirmed. 
Epmunpb T. Frrrz, 


Deputy Solicitor. 


- “DONALD €, INGERSOLL 
A-27306 ' Decided December 5, 1956 
Notice ve ee . 


‘The publication in the Federal Register of an Executive Order which in terms 
~ merely transfers lands from one land district to another is. not necessarily 
notice. to. a lessee under an oil and-gas lease that an application for. the 
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extension of his lease must be filed i in the Jand district to which the yn 
cover ed by his" ‘lease have been. transferred, : 


. Oil and Gas Leases: Extensions 

An application for the extension of an oil al gas lease on lands in Californ. nia 
filed in the land office out of which the lease issued prior to the expiration 
date. of the initial.5-year term of the lease is timely filed, even though juris- 
diction over the lands. covered by the lease has been transferred to another 
land district: in’ the’ State; in the absence of clear notice to. the: lessee that he 
roust file his application in the land office for the latter district. , 


Regulations: Interpretation—Administrative Practice : 


Where an applicant is to be deprived of a statutory preference right because 
of his failure to comply with the requirements of a regulation, that regulation 
should .be so clear that there is no basis for the - aunllcant's noncompliance 
therewith.. ? 


APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


. Donald C. Ingersoll has appealed to the Secretary of the Interior 
from a decision dated December 5, 1955, by the Acting Director of the 
Bureau of Land Management, which affirmed the action of the man- 
ager of the land office at Los Angeles, California, in rejecting Mr. 
Ingersoll’s offer, filed on March.1, 1955, to lease the W1% sec. 17 and 
the NEY, sec. 18, T. 9.N., R. 26 W., S. B. M., California, urider section 
17 of the Mineral Leasing. Act, as amended (30 U. S. C., 1952 ed., 
Supp. ITT, sec. 226)... The Acting Director held that, since the record 
titleholders of.a prior lease on the land had filed a timely application 
for an.extension of their lease, Mr. Ingersoll’s offer was properly 
rejected. 

The prior lease, Sacramento 042552, was issued to Signal Oil and 
Gas Company as of March 1, 1950, for an initial term of 5 years, by the © 
manager of the Sacramerito land office. Assignments of undivided 
interests in the lease in favor of Loren L. Hillman, Inc., and Fred 

Goodstein were approved by the manager of the Sacramento land 
office on January 18, 1951. On February 28, 1955, there was filed in 
the Sacramento land office an application for a 5-yearextension of 
Sacramento 042552. The application was made on form 4-1238, 
signed by the record titleholders of the lease, and was accompanied by 
the sixth year’s rental. The application and rental payment were 
forwarded to the Los Angeles land office by the Sacramento land 
office, where they were received on March 1, 1955. This action was 
taken because, by Executive Order No. 10248, dated June 2, 1951, the 
lands in T. 9 N., R. 26 W., S. B. M., California, had been, with other 
lands, transferred from the Sacramento land district to the Los 
Angeles land district, effective June 16, 1951 (16 F. R. 5197). 

The appellant contends that, by virtue of the Executive Order, the. 
Los Angeles land office was the proper land office for the filing of the 
application for extension and that since the application was not re- 
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ceived i in’ that office until March 1, 1955, after the expiration of the 

initial 5-year term of the lease, the application was not timely filed. 

Section 17 of the Mineral Leasing ‘Act, as amended, provides in part: 

“Upon the expiration of the initial five- -year term of any noncompetitive lease 
maintained in accordance with applicable statutory requirements and regulations, 
the record titleholder thereof shall be entitled’ to a single extension of the 
lease .* * *, -No extension shall be granted, however, unless within a period of 
ninety days prior to such expiration date an application therefor is filed by the 
record titleholder * * *, =. .. 

Thus the statute itself does.not specify where an application for an. 
extension is to be filed. 

The regulation governing such applionticis (43 CFR 192.120) is 
also silent as to where the applications should be filed. It does 
require, however, that such applications be made on-form 4-128, 
which form carries an instruction that the form must be filed. “in 
the proper land office.” . The regulation and the form further provide 
that applications for extensions should be accompanied by the sixth 
year’s rental. 

The regulation’ governing the papel of rentals on oil and gas 
leases, in effect when this application for an extension was filed (438 
CFR 191.12), provides, with certain exceptions not here material, that 
rentals “shall be paid to the Manager of the land office in the State in 
which the lands are located.” Thus no clear directive is included in 
that regulation with respect to lands in California which may be under 
the jurisdiction of either the Sacramento or the Los Angeles land office. 

The record shows that although some time after the date of. the 
Executive Order the lease. file was transferred to the Los Angeles 
land office, where it was redesignated with a Los Angeles serial number 
(Los Angeles 088842), the lessees under Sacramento 042552 were never 
notified of this fact. The record also shows that rental payments for 
the fourth and fifth years of the lease were sent to the Sacramento 
office under the Sacramento serial number and that although those 
payments were apparently forwarded tothe Los Angeles office, where 
they were credited on the lease account of Los Angeles 088842, the 
record titleholders were not apprised of the fact. that their ease was 
then: under the jurisdiction of the Los Angeles office.. This. was in ap- 
parent violation of instructions issued.by the Director of the Bureau of 
Land Management that with the first decision. or action taken by the 
Los Angeles office on cases in the transferred area a mimeographed 
form notice should be sent to applicants informing them that the lands 
were then under the Los Angeles land office where they had been given 
Los Angeles serial numbers and that any future correspondence should 
be directed to that office under the new Los Angeles serial numbers. 


1See memorandum to the Regional Administrator, Region II, dated May 16, 1951. 
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«While the appellant esntends ‘that the lessees under Sacramento 
042522, later designated Los Angeles 088842, had constructive notice 
of the cutee of jurisdiction over their forse from the land office at 
Sacramento to the land office at Los Angeles, through the publication 
of the Executive Order in the Federal Register, the Department is 
not convinced that that order was sufficiently specific to charge the 
lessees with notice that any application for an extension of their lease 
must be filed with the Los Angeles land office. All that the Executive 
Order did. was to transfer certain described lands from one district 
to another. - It didnot in. terms transfer jurisdiction over leases issued © 
by one land office to another land office. Nothing. is ‘said in the order 
with respect to subsequent transactions relating to lands already leased 
by the Sacramento land office. 

Here the lease issued out.of the Sacrashento lind office... It.carried 
a Sacramento serial number. It would not appear. unreasonable: to. 
assume that, in the absence of notice to the contrary, the Sacramento 
land office was the proper office in which to file an application for its 
extension, This is particularly true where there is no clear directive 
in the: regulations as to where applications for extensions are to be 
filed or, in the case of California lands, where rentals are to be paid. 

The Department has recently held that when an applicant is to be 

deprived of a statutory preference right because of his failure t« 
comply with the requirements of a regulation, that regulation should 

‘be spelled out so clearly that there is no basis for disregarding his 
noncompliance. Madison Oils, Inc., 1. F. Hodge, 62 1. D. 478 (1955) 5 

' M.A. Machris, Melvin A. Brown, 63 L. D. 161 (1956). That joesce: 

is clearly applicable to the present situation. 

-The right to a 5-year extension of an oil and gas: lees" is a phe 
accorded. by statute provided the conditions of the statute are. met. — 
Anyone intending to apply for such an exténsion should be able to 
ascertain. with certainty from the governing regulations where the | 
application should be filed and the rentals paid and not have to specu- 
late as to whether, in the case of lands in California, the “Be oper land : 
office” is the Saeramento or the Los Angeles office. : 

In the circumstances of this case, the application having been filed 
in the Sacramento land office before the expiration of the initial 5-year 
term of the lease, it must be held that the regulation was not violated 
and that the application was timely filed. . Accordingly, there is no 
. reason to disturb the decision of the Acting Director. 

Therefore, pursuant to the authority delegated to the Solicitor. by 
the Secretary of the Interior (sec. 23, Or der No. 2509, as revised; 17 


F.R. 6794), the decision 1 is affirmed. Bouche Fue 


‘Deputy Solicitor... 
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Gontraets: Contracting Osficer—Contracts: Contractor —Contracts: Specifica- 
tious 
When a specification requires that the contractor shall submit a construction 
program.to the contracting officer but does not provide for its approval by 
him, it must be assumed that it was submitted merely for the information 
of the Government. Movxeover, even if provision had been made for the 
approval of the construction program, such approval could not- be: given, 
“by. the construction engineer unless authorized to do so. by the contracting 
officer. ‘Consequently; although the Government had undertaken to furnish 
certain equipment to the contractor, it: was not obligated, merely because 
of the submission of the construction program, to furnish such equipment - 
in such sequence as‘would. enable: the contractor, to fulfill the construction 
sy “Program, without incurring the assessment of liquidated damages. . 2 


Contracts: Damages: Vanumes Damages—Contracts: Delays of oe se 
ment =: ae 


- Notwithstanding the submission of a construction program by. the contractor, 
a. claim for. additional compensation based: on the: alleged’ ‘failure’ of the’ 
“.; Government to furnish: promised equipment in: the sequence stipulated ‘in. , 
., such: program is‘ a.claim for-the’ allowance of consequential damages for: 
the Governments delay, which the. contracting officer was justified . in, 
rejecting as a claim for unliquidated damages that could not be settled 

: ‘Aainiob iratively, 


Guntreets: ‘Changes and Extras—Contracts: Delays of Government 


Extra work, made necéssary by a change ordered by the contracting offess 
°° in the prescribed: sequences or. modes of operation, conceivably: might be the 
«basis of a valid claim.for additional compensation which: could .administra- 

-tively..be allowed, notwithstanding the fact, that. the wock was ordered: 
for the purpose of avoiding or mitigating delays caused by failure Of. the 
“Gov ernment to furnish ‘equipment. on time. The requisites for. an admin- 
istrative allowance of additional ‘compensation, however, do not exist in 

“a case where the sequences or modes of operation were not- prescribed by the 
-; contract. or an’ approved ‘construction program; where ‘the work performed 
,. ‘for, the purpose. of avoiding or; mitigating: the. Government-caused delays 
Was: work. of a type Provided for ‘in. the Specifications ; and. where,. in -any. 

event, ‘there is no showing that the work, was performed as an extra. 


Contracts: Additional Compensation—Contrnets: Damages: ‘Unliquidated 
~ Damages: wep 74 


.A<claiin for additional compensation. based on’ variations: from estimated 
quantities, : which. were. not the result of ‘anychanges in the: contract’s 
. requirements . but. were. .due: to faulty. -estimates originally made -by ‘the 
Government and which, ‘although. considerable; were not so great. that. bad 
* faith: ‘on the part of the Government: in preparing. the specifications . could 
be implied, doés' not furnish a ‘basis for an equitable ‘adjustinent. Although 
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one item.in the schedule was entirely: deleted, it. was only.one ofa con- 
siderable group of closely related items, and it was so trivial in amount - 
compared to the total amount involved in the contract that it would not in. 
itself seem to. call for an: equitable adjustment:::. Moreover, in so far as this 
item or any other item in the contractor’s claim may be based on- the con- 
“tention of bad faith on the part of the Government or such unreasonableness, 
of the Government’s estimates:as would amount to a breach of contract, it 
...- would. constitute a claim for ‘unliquidated damages which could not be 
~~ ‘allowed administratively. eases : 


BOARD oF CONTRACT APPEALS 


“This is an appeal by A. S:° Horner Gorsivdetion “Compinny: a: 
patinership of the city of Denver, Colorado, from findings of fact 
and decision of the contracting officer, dated April. 93, 1956, under 
Contract No..12r-19686. . 

“The contract, which: was dated December 5, 1951, ‘and: Was ol U. Ss 
Standard Form No, 23 (revised April 3; 1942), provided. for ‘the 
construction and completion of the Alcova Power Plant and appurte- 
nant works under Specifications No. DC-3564, Kendrick ‘Project, 
Wyoming, Bureau. of Reclamation.. Payments in the amount. of 


: $2,365, 050. were to be made.to the contractor at the unit and lump sum 


prices stated in. the schedule for: the contract, less a deduction of . 
$40,825.65 for the purchase of materials from the Government by: the 
contractor under Item No. 230 of the schedule. — 

The claim, as excepted in the release on contract dated December \ 

16, 1954, was in the total amount of $152,275.30, but the contractor, by 

_ letter dated October. 14, 1955, reduced it to $193, 156.57... ‘The major 

portion of this claim in the amount of $119,591.41. is based on..the. 

delay of the Government in furnishing to the contractor and various | 
of its subcontractors major items of equipment, suchas a 100-ton 
traveling crane, butterfly valves and turbines, which the Government 
was required to furnish under paragraph 25, of the specifications. 


The balance of the claim, originally in. the amount of $3,565.16, is : 


based ona claim of the Sturgeon Electric. Company, Inc., a sub-. 
contractor, for underruns in: scheduled quantities of conduit and 

multiple conductor cable. Subsequent ‘to the filing of the appeal: this 

- portion of the claim was reduced. by the contractor to $3,263:35 by 

allowing the Government a credit in the amount of $301.81 for the . 
salvage value of surplus cable disposed of by the subcontractor. The: 
claim now involved in the appeal is, therefore, $122,854.76. 

- The claim in the amount of $119,591.41, arising. from the delay. of 

the. Government. in furnishing equipment, is predicated by the con- ~ 
tractor on paragraphs 20, 21, and 22 of the specifications, as ‘amended. | 
by Supplemental Notice No. 1." Paragraph 20 divided the work into 
five different par. ts, and provided for the commencement, prosecution 
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and coinpletion of: each - part’ within a specified sunber of chlendae F 
days trom the date. of notice. to.proceed. - Paragraph 21 provided, 
for the assessment of liquidated damages in case'of delay in ‘the 
completion of the respective parts of the work. Par agraph 22 pro-, 
vided- that the-contractor should furnish the contracting: officer ‘with, 
initial and revised construction. programs showing in detail: its. pro-~— 
posed program of operations. | “The construction. “program,” .-it, was: 
provided, “shall.be in such form and such’ detail as to show properly 
the sequence of operations, the period of time required for completion. - 
of the work under each item: or group of like items of the sehen 
and the contractor’s estimate of earnings by. months.” 
. Fhe contractor alleges that it had submitted prior to. the commence-. 
inet of the work a construction program, as required by paragraph 22, 
of the specifications, which would have assured the completion of.the, 
various parts of the work by. the times indicated in paragraph 20. of 
the specifications, and also that such program.had been accepted as, 
feasible by the construction. engineer on the job... It. is apparently. the, 
theory of the contractor. that, i in view of the submission and acceptance: 
of the. construction program, the Government became obligated. to fur-; 
nish the equipment * which it had: promised in such sequence and at:such, __ 
times: as would enable-the contractor to:fulfill the Program: without, 
incurring the assessment: of liquidated. damages. rons ; 
Iti is farther alleged. by the contractor that as.a consequence of ine 
failure of the Government'to meet.its: obligation | the contractor and its; 
subcontractors ‘incurred increased. costs'in maintaining equipment, es 
‘facilities, and personnel and in meeting interest charges. This clearly: 
is, however,.a claim for the allowance of consequential damages for the: 
Government’s . delay, which: the. contracting © officer ‘was: entirely: 
justified in. rejecting as.a claim for unliquidated damages, which could: 
not: be settled administratively. ‘Neither the contracting ;officer ‘nor ° 
the Board has jurisdiction to consider or allow a:claim Haaes on: aeeed : 
breach of contract:-by. the United. States. 
In addition, the contractor appears; to allege, oe that’ as. 
direct: result of the,Government’s.delays in the delivery of: the: equip- 
ment, particularly: the butterfly valves, it was compelled to engage’ in 
additional pumping at an increased cost of $3,846.66, as well-as in:the: 
stockpiling and rehandling of backfill materials at.an increased cost of: 
$1,029.94. . The.contractor. does not: explain in. detail. how the :Govern-' 
_ ment’s delays resulted.in a need for increased, pumping. . With respect: 
to the backfill operations ‘the contractor states, in: substance, that the 
: "1 Sea Langevin ve United States; “400 Ct: Cl. 155 si (1948) ; 4 “ ‘mectric ‘ngtnecring ia. 
Construction Service, 63 LD. 75: (1956) 3. Froeming Bros. Inc. of Tewras; BCA No: 526 (April 
19,1944), :2°CCF. 688 ; Pinturat. General, 8.,4.,BCA, No, 521.(May. 19,1944), 2-CCR 725.3; 
The Flour City Ornamental Iron Co.; ASBCA’ No. 2884 (November 10; 1949), 4 CCF 60,791 ; rae 


Creech Construction Co., ASBCA No. 506 (February 26, 1944); Ches. H. Tompkins Co., 
ASBCA_ No. 570 (April 27, 1950). : 
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material placed in this cofferdam was to be used in the backfill around 
and over the anchor block of the downstream Y of the penstock, that. 
the completion of the anchor block was dependent on the positioning of 
the Government-furnished butterfly valves, and that, in order to avoid 
a year’s delay in the testing of the turbines, the contractor was 
_ required to remove the cofferdam before all of the butterfly valves 
had been received, with the result that: the backfill material had to be 
stored until such time as the anchor block could be completed. 

» Conceivably, if the additional pumping and rehandling of backfill 
material constituted extra work, made necessary by a change ordered 
by the contracting officer in the prescribed sequences or modes of oper- 
ation, a valid claim for additional compensation might exist which 
could administratively. be allowed, notwithstanding the fact that the 
change was ordered for the purpose of avoiding or mitigating delays 
caused by failure of the Government to furnish equipment on time. 
Paragraph 9 of the General Conditions of the specifications in this 
case expressly provided for the performance of extra work shen 
ordered in writing by the contracting officer. - j 

“However, the burden of proving a‘claim for:additional compensa- 
tion is always on the contractor, and the Board is unable on the basis 


_. of the record to conclude that the additional pumping and rehandling 


~ of backfill materials constituted compensable extra work. The Board 
cannot accept, the contractor’s basic assumption that it was operating 
under an approved construction program. While paragraph 22 of 
the specifications provided for the submission of a construction pro- 
gram to the contracting officer, it did not provide for its approval by: 
him. It must. be assumed, therefore, that it- was: to. be submitted 
merely forthe information ofthe Government. “Moreover, even if 
provision had beenmade for the approval of the construction pro- 
gram, such approval could not’ be given by the construction engineer 
unless authorized to do so by the contracting socal and there i is | no 
proof in the record of such-authorization. 

As there was no approved construction’ program, the: Boaid must: 
look to the specifications themselves to determine whether any extra 
work was required.: Except that the work was divided into different 
parts for the purpose of completion, there was no prescribed sequence 
of operations. As for the modes of operation, the provisions of the 
specifications governing pumping and the handling of backfill ma- 
terial appear, generally speaking, to have been framed on the principle 
that the.‘contractor would have the right to do the job by: whatever 
methods it considered best suited to the circumstances of the case, 
and that the amount of its remuneration. would be. the same whether 
the circumstances necessitated: the doing of the job by: expensive meth- 
ods or admitted of its Peng: done by inexpensive ‘ones. \.‘Thus, it 
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oni seem. that under paragraphs 39 (a) and: (ec) the ipl sum price 
bid in the schedule for “Protection. of work: and-unwatering founda- 
tions” included ‘all necessary pumping and excavation work in .con- 
nection therewith. Likewise, it would seem that under paragraph 
45, when read in the light of paragraphs 42.(d)-and.44 of the specifi- 
cations, the unit price bid in the schedule for “Backfill” included any 
stockpiling and rehandling incident to the use of cofferdam material 
for backfill around the anchor block. 
In any event, the additional work alleged to have been performed 
could be regarded as compensable extra work only if it‘had been per- 
formed with the approval of the contracting officer, or the contractor 
-had requested additional compensation:at the time the work was per- 
-formed, and it has been denied by the contracting officer on the ground 
thatthe work. was not extra. The contractor makes no allegations, 
-however, that such was the case, and if the work performed was, in- 
deed, extra, it must be regarded as having been voluntarily performed 
. rather than required.?, The Board must conclude, therefore, that the 
- $3,846.66. claimed for additional pumping and the $1,029.94. claimed 
for the rehandling of backfill materials cannot be allowed as com- - 
‘pensation for extra work, 
_.. ‘There remains to be considered the dlaim 3 in the amiount of 3.01 268, 35. 
_- for underruns in scheduled quantities of multiple conductor cable and 
‘of conduit. The contracting officer found that the quantity of cable 
excess to the contract’s requirements was not the result of any changes 
made in them by the Government but was due to a faulty estimate 
originally made by the Government, and held that the approximate 
quantities provision contained in. paragraph 4 of the General Con- 
ditions of the specifications? precluded any adjustment because of | 
the underruns with respect to either the cable or the conduit. As the 
contractor had seemed to allege in submitting the claim, however, that 
at least some of the underruns were due to changes, the Board re- : 
‘quested that the contractor ‘make its claim more definite and certain - 
by specifying the nature of the changes. When the contractor com- 
plied with this request by filing.a supplementary statement dated 
‘August 20, 1956, it was manifest that no changes had been. made in 
the requirements of the contract except.in respects that had. been 
covered by a change order, accepted by the contractor. The items of 
“tabulated changes,” listed in the supplemental statement. include 
-overruns as: well as underruns, and among the latter are many items 
not included in the original claim. -‘The:new items in the supplemental 
2 See Paul O.. Helmick. 0o., 63 I. D.. 209; 235 (1956), ‘and other ‘authorities there. cited. 
"3 This ‘provided that the quazitities noted ‘in, the schedule “are approximations for com- 


paring bids, and no claim, shall be made aeninst the. Government for excess or. sGetciency 


‘therein, actual.or relative. ae aug Ly 
ee di okt Chee Oe 
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the failure to include them in the siginal claim.* As for the under- — 
-puns:on the 17 items included in the original claim, these range from 
-24 percent to 100 percent, but in the case of 8 of the 17 items the under- 
“runs are-below 50° percent. As the claim appears ‘to be based solely 
-on: quantitative factors, and ‘the variances, although considerable, are 
‘not so great that bad faith on the part. of the Government may be 
. ‘implied, the Board must conclude that there is no basis for an equitable 
adjustment in this case.> To be sure, an underrun of 100 percent 
. ‘which. occurréd in one of the items® is in effect'a deletion, and hence 
-it:is more difficult to regard it -as. a-mere variation from an estimated 
‘quantity. “But this item, which is only one of a.considerable group 
-of closely related items, and: which is trivial in’ amount compared’ to 
‘the total involved ‘in the contract, would not in itself seem'to call for 
an equitable adjustment. Moreover, in so far as this item: or the 
-other items in the claim of the contractor may be based on the ‘con- 
‘tention: of bad faith on the part of the Government or such unreason- 
-ableness.of the Government’s estimates as would amount.to a breach 
-of contract, they would constitute claims for unliquidated careee 
-which could :not be allowed administratively.’ 
‘Therefore, pursuant to the authority delegated to the Bocrd of 
Contract Appeals by the Secretary of the Interior (sec. 24, Order No. - 
2509, as amended; 19 F. R..9428), the decision of the contracting 
réftcet dated April 23, 1956, denying. the claim ‘of the contractor in | 
cits sheets is affirmed. 
! Tueopore i. Haas, Chatman: 


Wrurast Szaciz, df. Bier 


Herverr J. Staveurer, Member. 


Atrmonrey 10. EXTEND THE TERMS OF OIL AND GAS LEASES Is- 
SUED UNDER SECTION 8 OF THE OUTER CONTINENTAL SHELF 
LANDS ACT. 


“Outer Continental Shelf Lands Act: oil and Gas Leases—Oil and Gas Tedaea: 
‘Extensions 
a The Outer Continental Shelf Lands Act does not contain authority for the 
ae extension of leases issued under: section” 8 of that act because the lessee 
“was unable to develop his.lease for any: “period when the lease was involved 
»in- litigation. -In- the. absence of a. law- authoraing such actlatt the term 
- of an oil and ‘gas lease may “not be extended. ae 





: 8 é. § Engineering Corp., 61 I. D. 427, 431. (1954)... 
‘3 For a ‘fuller discussion of the principles applicable, in. cases of: this kind, see Ei D. ‘Arm 
“strong. ‘Oo.; Itc. 63 I.'D. 289, 305-307 (1956). 
Le cetis is Téemi: 4195 which’ called: for’ the ‘furnishing and ‘installation ‘of. 250 lineal feet 
of 4% inch conduit at 55 cents a:lineal foot,-or for the price of $137.50. —~ 
7 See R. P. Shea Company, 62 I. D. 456, 463 (1955). 
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To tHe DirEcTor, Burwav « OF > EAND Marsch, 


~ My attentioti has been called to the fact that by dévision of Novem: 

ber 14, 1956, the Manager of the New Orleans. land office has extended 
‘all leases’ on the Outer.Continenital Shelf for a period of 124 days, 
including as ‘well leasés isswéd by the United States as those: former 
State léases continued pursuant to'séction 6 of the act. 

In my memorandum opinion of September 19, 1956, M3636: B. 
$87), I considered the question whether former State leases to which: 

section 6 of the above act is applicable, could be extended for a period 
equivalent to the period during which drilling operations were sus- 
- pended pursuant to the Supreme Court’s order of: June 11,1956, in 
United States v. Louisiana, Original No. 15. (851 U. S. 97 8). 
En: that opinion I.discussed-section 6 leases only and concluded: that 
they could not be extended under sections 4 (a) (2) or 5, but that they 
could be extended under section.6(b). I pointed out that the three 
provisions mentioned were the only ones that: authorized extensions. 
Since’section 8 leases obviously could not be extended ‘under anything 
in section 6 which is, in terms limited in its application’ to: former 
State leases, and since it was concluded that extensions for the reason 
~ here involved could not be granted under either of the other sections, 


it was implicit that there is no legal authority for extending section 


_ 8 leases. See also my memorandum to you of October.22 [unpub: 
- . lished], transmitting the opinion. calling -attention. to the. feu that 
‘it related only to section 6 leases. _ 

. Tam unable to find-any authority for extending section 8 leases | mm: 
the Outer Continental Shelf Lands Act. Further, it is my considered. ° 
opinion that legal authority must be: found before any such: lease can. . 
be validly. extended. I base this conclusion on the fact that Congress 

- has seen fit, on numerous occasions, to provide specially. for the: ex- 

tension of mineral leases. and prospecting permits. Examples: the 
acts of January i, 1922 (42 Stat. 356), April 5, 1926 (44 Stat. 236), 

“March. 9,,1928 (45 Stat. 252), January 23, 1930: (46 Stat:.58), June 30, 

» 1982 (47 Stat. 445) and August 26,1937 (50 Stat. 842), extending or - 

authorizing the extension of prospecting permits; the acts of Febru- - 

ary 9, 1933 (47 Stat. 798), December 22, 1948. (57 Stat. 608), which 
was *twice extended by later acts, August 8, 1946 (60 Stat. 950), and 

July 29, 1954: (68 Stat. 585), granting ‘or authorizing the extension 

of ‘oil. atid gas: leases issued under. the Mineral. Leasing Act. The 
history of this ‘legislation shows that the Department has never as- 

‘sumed that it had authority toextend oil:and gas leases in the absence 
ofa law authorizing such action.: In fact some ‘of the legislation : was 

-sought by the Department because of the existence of equities in oil 


* This refers to the act of- December 22, 1948. [Ea] 
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and: gas lessees which could not be recognized in nis absence of stab 
tory authority for extension of their leases. 

It is, of course, axiomatic that the Department may not ae: any act 
unless authorized -by statute. While it is true that the Secretary has 
been given rather broad discretionary powers | under the several min- 
eral leasing laws, those powers do not apply when Congress has 
‘specifically fixed the term of years for which leases may be issued. 
In such cases the Secretary may only extend the period where au- 
thorized by law to de so. ‘ 

3 . REUEL i iaeanmbaa. 
Solicitor. 


OWNERSHIP OF MINERALS UNDERLYING LANDS ON THE BLACK- 
FEET INDIAN RESERVATION IN MONTANA AS BETWEEN THE 
BLACKFEET TRIBE AND INDIVIDUAL MEMBERS OF THE TRIBE 


Indian Lands: Allotments: Generally 


In exchanges of land between the Blackfeet Tribe and its individual members, 
occurring between the Supplemental Allotment Act of June. 30, 1919, .and 

_ June 18, 1934, the date of the enactment of the Indian Reorganization, Act, 

_ the question whether mineral reservations should be included in, or ex- 
cluded from, patents issued to the individual members -is controlled: by 

~-pules issued by the eer of the Interior on October 3, 1926. : 


Indian Lands: Minerals . 


The provisions of the act of June 30, 1919, reserving to the Blackfeet ‘Tribe . 
the minerals underlying lands on the Blackfeet Reservation were superseded 
or supplemented by the provisions of the Indian Reorganization Act. of 
1984, under which it is permissible for the Secretary of. the Interior to 
approve exchange of land between the tribe and its individual members * 
with or without mineral reservations. 


Indian Reorganization Act 


Whether or not the minerals were reserved to the tribe or conveyed to the 
' allottee, in exchanges occurring subsequent to the enactment of the Indian © 
‘ Reorganization Act of 1984, depends on-the facts in each case, and in ‘the 
absence of any binding agreement to the contrary, ownership of:the minerals 
. Will be controlled by the recitals contained in the instruments of conveyance, 


Indian Lands: Patents 


Where the record relating to an evcharige of . lands Danwei ‘hie tribe- and an 

_ individual member of the tribe shows that the exchanged lands were of 
equal value with no indication of any intent on the part.of the tribe to 

- reserve the underlying’ minerals, a trust patent issued to the individual 
mémber without a minerai :reservation must be-held‘'‘to constitute a. valid 
conveyance not.only of :surface, but: also of whatever mineral rights.the tribe: 
had i in. the lands. apt 
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M-86393 ee gOS . -, .. + Drcemper 26,1956. 
To THE Comarissronm OF ‘Inpian Arras. : 
In connection with, the application of Helen Conan Bien. a 
member. of the Blackfeet Tribe of Indians: in Montana, for ‘a patent 
in fee covering lands described as the SE/4SW/4 and SW/4SE/4 of 
section 8, T. 33 N., R. 6 W., you have requested the opinion of this 
office as to whether the patent should. contain a reservation of min- 
erals to the Blackfeet.Tribe: - The title of Helen Conway Brown:to 
this 80-acre tract. of land was acquired: pursuant to an exchange of 
lands between the tribe and Mrs. Brown. in 1952. . The.consideration 
— of this question has been delayed because of the receipt of a number 
of inquiries from representatives of oil companies who purchased oil 
leases on Blackfeet lands involved in similar exchanges between the 
tribe and individual members of the tribe. .The inquiry in each: case 
_ is provoked by the fact that: the act of June 30, 1919 (41 Stat. 3, 
16-17), which authorized the making of additional allotments. on thé 
Blackfeet Reservation to members of the tribe contained provisions 
reserving. all underlying minerals to the Blackfeet Tribe and requir- 
ing that .all. patents thereafter issued “shall contain a reservation 
accordingly.” The prior allotment laws, under which a large number 
of allotments were made*to members of the’ tribe contained no such 
provision, and the allotments under those laws carried full title to 
both surface and minerals. ‘The inquiries received indicate that:some 
of the exchanges involved occurred between the date of the 1919 en- 
actment and June 18, 1934, the date of the enactment of the Indian 
Reorganization Act (48 Stat, 9843; 25 U.S. Cy secs. 461-479), which is 
applicable to the Blackfeet Tribe, and that other exchanges occurred 
after the-enactment of the Indian Reorganization Act of 1934: 
Insofar as exchanges occurring between 1919 and 1934 are con- 
cerned, I find that the subject is covered by instructions: issued on 
‘October. 3; 1926,:to thé Commissioner ‘of the General: Land Office 
(now Bureau of Land Management) [unpublished], relating im par- 
ticular: to the inclusion in or exclusion’ from patents issued to the 
individuals of the underlying minerals. ‘After pointing out that the 
“mineral ‘reservation made in the 1919 act for tribal benefit did not 
apply to prior allotted and patented lands, and that it did apply’ to 
all lands allotted under the 1919 act irrespective of whether the lands 
~were classified as manera | or nonmineral, the following rules were 
jaid down: 

1. Where silicmauls made prior to the 1919 act-were the sitiject. 
of exchange between the allottees, the tribal mineral reservation 
does not apply, and. the new v patents should not contain the 
mineral reservation. ~ 
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“2. Where allotments made prior to the 1919 act were relin=: - 

auishedl to the tribe after 1919 in exchange : for tribal land, the .-. 

~- relinquished allotment fell back into the class of unallotted © 
"tribal lands and thereupon became subject to the provisions of 

the 1919 act with respect to the mineral reservation, and if there-*~ 

- after reallotted, the patent must: contain the minéral reservation. 4 

Under ‘this rule, it may be added thatthe patent issued to the 

allottee for the lieu tribal land involved in the initial exchange : 

process should also contain the mineral reservation. ae 

3: The following quotation from the 1926 instructions a 

- down the rule to be: followed where: partial or mixed. allotment 7 

exchanges are involved: 
It is understood that it is the practice in the matter of exchanges for the allottee 
to relinquish all the land“in his former patent and to receive a new patent for 
all the’land even though only a ‘portion is acttially. involved: in ‘the exchange. 
In that event the mineral reservation should apply only to’.the portion not 
covered by the former patent. As the. acts in question. authorized persons al- a 
ready allotted to take additional lands, there may be situations where part. of 
the lands to be, partitioned’ or exchanged were allotted prior and part sub- 
sequently to said acts... Neither’ of the above’ instances seemingly present a. 
difficult ‘situation. The lands can be. described in the patents as recommended 
in. each instance, and the description followed: by appropriate ‘reservation of 

minerals as to the particular lands allotted subsequently to ae requiring _ 
f such. reser vations. 

The application of the foregoing rules, which do not's appear to have 
bean modified, to exchange transactions occurring between 1919 and. 
1934 should provide a ready answer in each. case.. If-a situation not 
covered by the rules should exist, or if the rules have been disregarded 
or departed from in any particular case, I shall be pleased to con- 
sider the particular question involved upon. the submission of’ a 
request accompanied by:a full statement of the pertinent facts... 

With respect to. exchange transactions occurring after 1934, the 
controlling law, in my opinion, is found in the Indian Reorganization * 
Act of 1934, under which, the Blackfeet Tribe has organized and. in- 
corporated. ‘Although that act contained general prohibitions against 
the alienation of tribal. and allotted, Indian lands, it: also contained 
specific authorizations.in the broadest terms in aid of the consolida- - 
tion of tribal lands and the acquisition of lands for. both tribes. and 
individual Indians.. These authorizations, which are found in ‘sée- 
tions 4.and.5 of ‘the act (25 U.S. C., sees. 464 and ae oe eX-- 
changes of land of equal value and the acquisition : 

__*°* © through purchase, relinquishment, ‘gift, ‘exchatige, or ausicniient: 


. any interest’ in lands, water rights, or surface’ rights.to lands;:-within * 
_ or without. existing reservations, including trust or, other ‘wise restricted: 


* 


allotments, whether the allottee be living or deceased = as a 
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This. broiid ere clearly permits the Secretary of the Tuiteriots 
in furtherance of the objectives: of the ‘act, :to approve: exchanges 


; ‘between the tribe and its individual members, with or without mineral .. 


reservations, and to that:extent must be regarded as ‘superseding’ ‘the 

requirement in the:1919: act: that all minerals shall be reserved for the. 
benefit of the tribe. Whether or not the minerals were reserved to 

the tribe or conveyed to the allottee in exchanges occurring subsequent, 

to 1934, will therefore depend on the facts of each particular case, and 

in the absence of any binding agreement to the contrary, ownership : 
of the minerals will be controlled by the recitals contained in the 

instruments of conveyance. 

Recurring to the application of Helen Conway Brown for a patent 
in fee, it is to be observed that the two 40-acre tracts of land involved 
in the application were not allotted to her under the 1919 act or the 
prior allotment laws. They were allotted to other members of the 
Blackfeet. Tribe. under the allotment laws:in force prior to 1919, 
which contained no provision for a mineral reservation to the tribe... 
The lands subsequently passed into unrestricted ‘private ownership: 
and were purchased from the private owners in 1940 under authority 
contained in the Indian Reorganization Act of 1934. Under the provi- 
~ sions of that act, the title was conveyed to the United States in trust for - 


‘the Blackfeet Tribe. . In an exchange transaction between the tribeand 


Helen Conway Brown, the latter, who had received in allotments some — 
400 acres under the 1919 act conveyed those lands to the United States . 
in trust for the Blackfeet Tribe, and in exchange therefor received 
a trust patent dated October 2, 1952, for the 80 acres of land embraced 
_ In ber application for a patent in fee. The record relating to this 
transaction shows that the lands involved were of equal value and 
there is nothing to indicate any intent on the part of the Blackfeet 
Tribe to reserve the underlying minerals. The trust patent issued ~ 
to Mrs. Brown contains no mineral reservation, and under the rule 
announced above, that patent must be held to constitute a valid con- 


veyance not any of the surface but also of whatever mineral rights 


the Blackfeet Tribe had in the lands. 

The record does show, however, that. the 1940 conveyance to: the 
United States in trust for the Blackfeet Tribe contained, the ae 
exception and reservation: 


* * * Fixcepting and .reserving, ‘however, ‘from the last above described. lands, 
216% of all minerals and mineral rights and oil and gas royalty lying in and 
under, and which may be produced from. the.said last above described land to 
the same. extent and in the same manner as the same. have been. heretofore 
reserved by predecessors. in title of the parties of the first part herein. The 
interest..so. excepted. and reserved is intended to include and does include ail 
the interest in said minerals: heretofore reserved. and is not in addition thereto;: 
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Subject to the foregoing exception and reservation, and subject 
also to any other. valid and. subsisting encumbrances of record, it 
is. my ‘opinion. ‘that a- ‘patent. in fee should-be issued to Mrs. Brown 
as applied for.. Authority for, the issuance of such. patent: in fee i is 
found i in. athe act, of cee 14, 1948 62. Stat. 236; 25:-U. S. C. sec. 483). 

ede Rover ArmstTRone, 
o Solteitor. : 
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ACCOUNTS 
(See also Funds.) ; 


Fees. and Commissions | 


The fee required by Revised 


Statutes, section 2238, is in- 


é applicable to a selection of - 


_ publie lands. by” the ‘Territory 


of Alaska under ‘the authority’ | |’ 


“of the’ Alaska’ Mental Health’ ' 


Enabling Act. .Nothing in... 


this opinion. should be con- 


strued as determining the :ap~ 
plicability of :section ; 2238. to. 


selections under any law. other 


than the Alaska Mental Health. 
Enabling Act_-._----- tie alta : 


ADMINISTRATIVE PRACTICE 


There is no requirement that 


an award of land offered at 
public: sale can. be made to a 


_, preference-right ‘claimant ‘only 
‘after.a-hearing’ has ‘been held ” 
for recéiving’ evidence in sup- 
port of and in ‘opposition 0 the : 


-preference-right claim: _- => _- 


Although in general a con- - 
tractor who has taken an ap-.' 


peal should be prepared to sub- 
stantiate the claim before the 


"3501 


Board (Contract) with reason- ” ee 


able ‘promptness, and should * 


not, indeed, “present: the- claim 


unless he has reason to’ suppose : 
that itis ‘meritorious, the Board’ 


will grant arequest of the con=-*." 


tractor that. consideration of. 





Page | ADMINISTRATIVE PRACTICE— 


- Continued 


~ the claim by the “Board be 
deferred pending the outcome 


claim: that the interests of the 
case will be marked “closed”. 
it be reopened, within a reason~ 


it is involved= .. 202002 e 


regulation ‘should be so clear 
that ‘there is no basis for the 


ACT 
Generally °° 


adopted by the agency for the 
1 


of litigation ‘between the con-- 
tractor and ‘his: 'subeontractor. : 
wher counsel ‘for: the Govern- ‘ 
ment: doés ‘not. object, and it’ 
‘appears from the nature of the - 


on the Board’s docket, the con: © 
tractor. may file’a request. that — 


able time after’ the determina- 
tion of the: litigation: in which ; 


_ Where an applicant is to be « 
“deprived of a statutory prefér- ae 
ence right because of his failure ft! 

f >to eomply with the -require- 
ments of a regulation, that. 


applicant’s noncompliance: y 
therewith. Live dciteeonnes seus : 


| ADMINISTRATIVE PRO CEDURE we 


The definition of the known ‘ 
geologié structure of a ‘produc- see 
ing oil or gas’ field is not an’ 
“interpretation formulated:and ~~! 


Page 


Government will not be prej- 
udiced. Although the present’ 


180 


‘897 
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ACT—Continued 


Generally—Continued en 

guidance of the public” within 
the meaning of section 3 (a).(3) 
of the Administrative Proce- 
dure Act. and it is effective 


_ without | publication — in the. 


a ‘Federal Register: soem fe seuss 
. Exemption From aa 


~ ° A coal, land lessee is not.en- 
_ titled to a hearing under. the 
Administrative Procedure Act 


on the necessity.for or terms of “""~" 
the grant. of .a right-of-way . 


" ‘across its lease and the joint 
use of its Toads__.--- ~~ sea ae! 


Hearings 


Failure of the range manager 


to state, in the notice. of ad- 
verse. action upon an -applica- 

. tion, :all of the reasons -upon 
which the action is based: is 


'.. eontrary to departmental regu~ 


lation and, in hearings cases, 


may, violate the provision in - 
the Administrative Procedure . 


Act which requires. that per-~ 
sons ‘entitled to notice of an 
agency hearing shall be timely 
informed of the matters. of fact 
and law asserted; but the de- 
: fect is not a basis for modifying 
the. outcome of a proceeding 
which.is now. moot. .=_+.2---+ 
The courts have’ held . that 
administrative proceedings in 
which a hearing is necessary in 


order to. satisfy the require- 


ments of due process must 
comply with the Administra- 
. tive Procedure Act, . even 
though’ there is no statute re- 


_ quiring that the matter be de- 


termined: on the ‘record after 
opportunity for’ an agency 
hhearing,..and.. proceedings to 


51 


193 


269 


determine.the validity: of min- ; 


‘ing claims will. be held in .com-. 
pliance with that.act___.----- - 


“application 


Alaska Railroad 


The Secretary of the Interior 
has authority under the pro- 


.wisions of the act of March.12, 
"4914 (38 Stat. 305; 48 U.S. C. 
-2sec.. 301 et seg.), to establish 


through rates which are differ- 


Pago 


ent from local rates applicable ~~ 


to’ intermediate points and to’ 
- establish rates for freight ‘ship- ‘ 
ped from- ports. in the States 
via steamship and the Alaska” 
_Railroad__---- rie oe peers 


Coal ‘Leases and Permits 


The Secretary of the Interior ; 


may grant one coal lessee ‘a 


right-of-way . over. the lands: - 


leased to another coal lessee 
and may. allow the former. to 
use jointly. with the, other. a 


33 


road constructed by the latter 


upon suitable terms and con~ 
ditions.-.------- Fae een ee eek 


Headquarters’ Sites . 


An-Alaska headquarters site ‘ 
will. be rejected . 


193. 


where the applicant is not en- 
gaged’ on’ -His own behalf in ~ ~ 


| _ trade, manufacture, or other © 


productive industry and relies 
solely upon: his employment. as 
a construction engineer,. land 
surveyor, 


meet the requirements for a 


headquarters site__--_--+---- : 


One who is employed by the 
United States Air Force does 
not come within the category 
of. persons 


by corporations organized un- 


‘der the laws. of the United 
‘States, or of any State or Ter- 


TUORY 20 os oes oe eS 
The first. proviso to section. 
10 of the act:of May. 14, 1898, 


“applies. to mutually. exclusive 


and draftsman by _ 
the United States Air Force to ; 


“employed by citi-. 
zens of the United States, as- 
sociations. of. such citizens, or: . 


‘117 


17: 
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Headquarters Sites—Con. ° ae 


: ‘ 
classes “of persons: those who 


are employed by | others ‘en=" 
‘gaged in: trade, manufacture, ~ 


or. other productive industry, 


Page | BONNEVILLE. POWER . eaticaseey 


and those who are not so.em-* 


ployed but are engaged on their 
own ‘behalf in trade, manufac- - 


ture, or other productive indus- 


"Indian and Native Affairs 
There is 


of Alaska from creating school 
districts in territory: set aside 
for Alaskan Indians pin POR SS 


Territorial Agencies . 


A school. district is usually. a 


separate. taxing district. for 


school DUrDesHs Bei 2 Bee Eee : 


- BONNEVILLE POWER. ADMIN- 
ISTRATION 


* The judicial. doctrine. that 
even’ though. the parties: to a 


contract contemplate delay. in 


_ performance, and. under: the 
terms of »the:.contract the 
Government..is expressly’. ex= 
culpated from liability for dam- 
ages, by reason of:-the delay, 
the. contract is: nevertheless 

‘subject to.an implied condition 
that the..Government will not 
cause. unreasonable delay was 


clearly applicable to a.contract. 


between the Bonneville: Power 
Administration and.a contrac- 
‘tor for the construction of a 
transmission. line, when the 


spécifications: under the con-. : 


tract.included a provision that 


“yo Federal law 
“which prohibits the Territory 


117 


333 


833}. 


ae Government would make. 


“every. reasonable effort” to 


secure rights- of-way for the : 


contractor in advance: ‘of. its 
clearing operations_—~__-.-- =. 


“While ‘traditionally. claims. 


of contractors based on delays 


ISTRATION—Continued.. 


of. the-Government in. fuitatehe 
ing .materials,. 
rights. under. Government con- 
struction: contracts ‘have been 


regarded .as. claims for -unli- 


Page 


facilities:..or:. 


quidated damages which may ... . 


not be administratively settled, * 


the Administrator. of the Bon-.. 
neville. Power Administration... ~: 


. possesses such authority under 
the Bonneville Project Act, as 
amended, which gives, him 


power to make and modify con- 
tracts and compromise. or fi- 


nally settle any claim arising 
thereunder. 


As:the Bonneville » 
Administrator. possesses such a 


power, and is subject..to -the-.. 


supervisory authority: of. the: 


Secretary: of the Interior, the 


power: may. also .be exercised.’ -- . 


by the Board in a, proper case... 


in the. application of its. dele- 
gated supervisory authority _- 


COLOR OR CLAIM OF TITLE 
Improvements : 


209 


It. is questionable whether _ 


such work as clearing brush. , 
and.- cutting trails on land)’ 


which has only a short-lived 
effect, constitutes the placing 
- of “yaluable. improvements” 
on land within the meaning of 
the Color of Title Act.__---_- 
An application for patent 
under the Color of: Title Act 
will be denied where the appli- 
cant fails to show to the satis- 
faction of the Secretary of the 
Interior that.valuable improve- 
ments. have been placed on the 
land applied for as required by 


CONTESTS AND PROTESTS 


© 209) 


(Seealso Rules of Practice.) 
Tf. a homestead. entryman 
goes into military service after 


| & contest is initiated against 


249 


249 
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CONTESTS: AND. PROTESTS— : 
Continued ; 


his entry, the contest will not 
be: dismissed‘ but the proceed- 


- Page CONTRACTS—Contitiued 


ings will be suspended during ~ 


his périod of militaryservice_- - 


Undér the regulations. of the 
. Department a contest can. be 


initiated against: a homestead ~ 


entry on grounds other than 
abandonment. * although’ the 
entryman has gone into mili- 
tary service lee. 
CONTRACTS 

(See also Labor, 
Practice.) So 
Additional Compensation 


A ‘contractor who-has. en- 
countered a ‘quantity of rock 
in re-excavating a portion of a 
recently excavated canal is not 


Rules , of 


entitled to additional compen- ~ 


sation. under article 4, the 


352 


352 


“changed conditions” article of - 


“the standard form of: Govern-" 
contract. . 


ment construction 
(No. 23) when the .specifica- 
tions and drawings. provided 
for unclassified excavation and 
indicated the presence of rock, 
and the contractor had infor-. 


mation or sources of informa- - 


tion from which it could readily. 
have ascertained. the condi- 


-tion which was. encountered. | 


- Conditions cannot be said to 
be “unknown” 
meaning of article 4 when they 
are foreseeable or ascertainable 
with the exercise of ordinary 
prudence, nor can conditions 
be said to be unusual within 


the meaning of the same ar-. 
. ticle unléss they turn out to be ~ 


substantially worse than might 
reasonably be anticipated un- 
der the circtimstances of the 


within the. 


105]. 


Claims for additional. com-: .. -: 


pensation. arising out-of .the . 


consiruction of the Fort Clark 
Unit of the Missouri. River 
Basin . Project must be re- 


Additional Compensation—Con.,. 


jected, when. the. claims” are 
either based on alleged extra 


"work. which. was required by... 


the specifications, or the claims 


are for: unliquidated damages - 


not cognizable by-the Board, or 
the contractor failed to pro- 
test against the all. ged -extra 
work as required by the speci- 


fications__..___-_---_--..-_-- : 


Where in the construction of 
a canal, the contractor chose 


to construct a single “railroad” 


type of embankment of suffi- 


. cient width to encompass both 


banks, and then excavated the 


canal prism from this embank-.~ 


ment, the contractor is not 


- Page 


129 


entitled to additional compen- - - 


sation for Tée-excavating or.re- 


handling the embankment ma- 
terial under 


tractor, and provided that the 
applicable unit prices were to 
cover all work done.. The fact 
that there may have been no 


other practicable method’: of : 


specifications 
which left the sequence of © 
operations entirely to the. con-.-. 


constructing the canal ‘than. °:: 


the one adopted does not en-. - 
title the. contractor to addi- - 
tional compensation. _.____-- : 


A claim for additional com- 
pensation for repairing leaks 


in pipes under-a contract:which _ 


involved the construction of 
pipelines may be allowed not- 


withstanding the execution by — 


the contractor of. a release of 


129 


claims‘*arising “out. of » such *' 


repairs when the contractor © 


erroneously ‘understated the 
number of the leaks repaired 
and the Government in accept- 
ing the release had knowledge 


of circumstances which should... 


have ‘put it on notice that, the 
amount of the claim reserved 
in the release was so low as to 
indicate that the contractor 
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CONTRACTS—Continued 


Additional Compensation—-' 


- Continued... 


was ‘making a mistake and - 


that : its acceptance, would, 
therefore, be inequitable. 2__ = 

Under article 10°-of . the 
standard form of Government 
construction. contract’. which 
provides: that the contractor 


“shall:-be- résponsible:-for- all.” .. 


‘' materials delivered. and work 
performed.: until . completion 
and final acceptance,”’ 
that upon. completion of. the. 
contract, ‘the work shall be 


and. . 
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delivered complete and undam-._ 


aged,” the burden.of repairing 
PD 


any damage to work prior to - 


the acceptance - thereof is put 
upon the: contractor, notwith- 


standing the absence of fault... 


on’ his part. Consequently, a 


contractor is not: entitled to 


additional compensation -when 


he has: been required by. the 


contracting: officer. to remove 
from. 2 lateral material blown 
there by the. wind: before-the 
work had been .accepted_.._-- 

A contractor is not entitled 
to additional. compensation, 


under the unit.of. a schedule for. . : 
structure excavation, for quan- .. 


tities -excavated from. previ- 
ously. placed embankments, 
-above the original ground line, 


around constant. head orifice, - 


and pipe turnouts, when the 
specifications contain, no -pro- 
visions. which prescribe «the 


‘nature or the sequence of the : .- 


contractor’s operations;.. when 


standard practice in the con- . 


.180 





struction. of laterals does not --. 


require that the building of 


the structures be ‘deferred until 


after all embankment work 


has been completed; and: when’ - 
the specifications state or im- . © 


port ‘that payment: is® to:. be: 


made only: for excavation’ that 


is required... The fact.that.in . .. 


some.of the paragraphs of the . 


413276—5’. 2 





Additional Compensation— -. 
Continued. 


applicable specification, which 


dealt. with types. of. structures 


not involved in. the present 


claim, it was specifically stated - 


that excavation for structures 
would be. measured. for, pay- 
ment. “below the 
ground: surface” 


in the applicable paragraphs; 


which were otherwise clear but. 


omitted this phrase. There 
are many ways of expressing 


the same thought, and differ--: 


ences in the use of. language do 
not necessarily betoken differ- 
ences in meaning andintention_ 


_ The Board must reject: the: 
contractor’s claim. that it is. 


entitled. -to. additional com- 
pensation for cutting the mer- 
chantable timber onthe special 


tracts. themselves. The con-. 


tractor -performed this. work 
without making any effort to 
obtain an extra .work order 


in writing as required: by the. 


contract .and... specifications. 
The performance of the. work 
without obtaining an extra 
work, order made it: voluntary, 


and it has long been settled. 
that a,contractor is not entitled - 


to additional compensation for 
voluntary _.work. 
that partial. payments. were 


. made during the progress of 


the work is also without signifi- 
cance,..since such payments, 
were only provisional; nor. did 
the performance of the work 
with knowledge of the Govern- 
ment: inspectors improve the 
contractor’s position. A con- 


tractor may have: reasons: of-- 


his own: for-undertaking work 


not required by: the specifica-. - 


tions; and the. inspectors. would 


: original: - 
does. not in 
| itself establish an «ambiguity 


The - fact. 


* Page 
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not interfere with. him, unless, -.. 
the work.-affected the interests . __, 


of the. Government. .If the 
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presence of inspectors could’ 
validate work undertaken with- ° 


- out a-written extra work order, 


the requirement that suchan . 
order be obtained ‘would -be- - 


rendered ‘nugatory, since Gov- 


erh’rent inspectors.are always: 


present at: the sites of the 
work: Furthermore, the con- 
tractor. ‘has failed :.to show 
convincingly that the so-called 
merchantable timber cut from 


the special tracts was in fact: 


merchantable: . Since the defi- 
nition. of -r-erchantability in 


the specifications was rather 


vague, the parties solved this 


‘problem practically by arrang- 


ing to have the werchartable 


trees marked with yellow paint. 
The evidence does not warrant 


the conclusion, however, that . 
the trees were so marked_.-.-- 


When in the course of clear- 
ing the right-of-way a ‘forest 


fire occurred, the contractor’ 


“ was required under the appli- 


cable specifications to make - 
every reasonable effort to sup-' 


press the fire, and hence is not 


209 


entitled to additional compen- ~ 


sation to cover its costs of sup- 
pressing the fire. It is imma- 
terial that the fire may not 
_have been causéd by its opera- 
tions, and that orders to sup- 


press the fire were issued to the | 


contractor by the contracting 
officer upon request ‘of the 
United’ States Forest Service. 
If the fire was caused by the 
‘contractor’s operations, it. was 


liable, moreover, to pay to the _ 


Forest Service its costs of sup- 
pressing the fire, and damages 
for injury to National. forest 
lands, and the. contracting. of- 
ficer was justified in withhold- 
ing from payments. due.to the 
contractor an amount sufficient 
to cover this contingent liability. 
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Additional: Compensation—Con. 


Although the contracting “of- 


ficer ‘has found. that the fire 
was caused by the. contractor’s 


operations, ‘and:is liable to: the 


Forest Service for its. costs and 
damages, his finding is.a mere 


-conclusion wholly unsupported 


by evidentiary facts, and he 
is directed to revise his finding 
to remedy this defect_-.-.+__. 


A contractor who-'prior’ to: 


the acceptance of its bid agreed 
to: be bound by an-expected 


redetermination of ‘minimum © 


wage rates by the Department 
of Labor is not-entitled to ad- 


ditional compensation by rea- 


son of paying: such wage rates, 


_ whieh -were: generally. ‘higher ’ 
than the previous ones, when 


under the regulations. of the 
Department of Labor: govern- 


ing wage determinations, such: 


determinations. did not’ become 
obsolete .until more than 90 


' days’ had: elapsed « since the 
award of the contract to which ‘ 
the rates applied, and the con- 
tract: was awarded within this. 
circum-- 


period. Under the 
stances of the present case, 
the contract .was 
when the contracting. officer 
finally notified’ the contractor 
that he had been awarded the 
contract rather than.when the 
contract and bond forms were 
forwarded: io. the contractor 
for preliminary examination 


and execution. 2. 202.022 e ‘ 


A contractor that enecoun- 


tered shale in working-on sec-~ 
tions of the Franklin Canal, a’ 


‘awarded. 


- Page 
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“289 


part of the Missouri River Ba- ic 


sin Project, is not entitled to: 
an equitable adjustment under . 


the ‘changed conditions” arti- 
cle of. its contract when, the 
specifications called for.’ un- 
classified excavation; the rec- 


ords ‘of the.subsurface investi- 
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CONTRACTS—Continued.... 

- Additional Compensation—Con, 
gations: were not. guaranteed; 
there were shale. exposures. in 
the vicinity; ‘shale had. been’ 
encountered under. other .con- 
tracts. in the same vicinity; 
the generally known geological 
conditions.in the neighborhood 
indicated the presence of shale; 
and the quantity of shale exca- 


vated.-amounted .to only ap--: 


proximately 6-percent- of the 


total. structure.excavation, and - _ 


to less: than two-tenths of 1. 
percent of the total excavation. 
The contractor. could not insist 


that it would handle only such _ 
an amount or kind of shale as — 
could be excavated with nor--— 


mal . excavating’ -equipment.. 

As. the: specifications did: not 

prescribe the type of:.equip- 
“ ment. it- was to employ, it. was 
= required. to have such equip- 
ment as could take care of such 
hard, material '.as might actu- 
ally. be ‘encountered. It. also 
could: not rely on an alleged 
custom. in the construction in- 


_ dustry; requiring the-payment 


of ten times the dirt price when 
a hard material, was .encoun- 
tered, since such a. custom 
even: if adequately established 
could, not: override the ‘express 
provisions of the specifications. 


A contractor is not entitled 


to additional compensation by. 


reason of an overrun in com- 
pacted embankment work over 


the estimated amount of such. : 


work indicated in the schedule, 
notwithstanding that this esti- 
mate was erroneous, when’. the 


specifications included an ap- 


proximate quantities provision; 
when the. amount of compac- 
tion work actually required of 
the contractor conformed ‘to 
the dimensions: and standards 
‘prescribed by.the drawings and 
specifications; and when the 
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Additional.Compensation—Con.::- 
contractor could have roughly 


: computed. this amount: from 
the drawings before submitting 
its: bid... A memorandum. is-: 


‘sued by one of the Government: 
engineers to the contractor at 
its request in. which the com- 
pacted and uncompacted em- 
bankment work remaining to: 


: 


Page 


be done was computed*in tabu- ; 


lar form in’ general conformity 
with. the requirements of the 
specifications and drawings did: 
not constitute a change within 
the meaning: of the “changes” 


article of the- contract, and 


hence did not entitle the con- 
tractor to additional compen- 
Sablonss. Sweets abe s 

A claim for additional com~ 
pensation based: on variations 
from. estimated quantities, 


’ which were not the. result .of 


any changes in the contract’s 
requirements’ but were.due. to 
faulty estimates originally © 
‘made by the Government ‘and 
which, although’. considerable, 
were not so: preat that bad 
faith on the part of the Gov- 
ernment in preparing the speci- 
fications could be implied, does 
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not furnish a basis for an 


equitable “adjustment; Al-. 
though one item: in.the' sched: 
ule was entirely deleted, it was 
only. ‘one of a corsiderable 
group: of closely related items, 
and it was so-trivial in amount 


~“egompared to the total.amount 


involved in the contract that 
it would -not. in itself seem. to 
call for an- equitable adjust--. 
ment. Moreover, insofar. -as 


based.on the contention of bad 
faith.on-the part of the Govern- 
ment-or such unreasonableness 
of the Government’s estimates: 
as would amount to a breach 


~this item or any other-item in © 
the contractor’s claim may: be’ 


8 ae INDEX-DIGEST 


CONTRACTS—Continued -* 


Page CONTRACTS—Continued 


Additional Compensation fans 


Continued 
of contract, it would constitute 
a claim for unliquidated ‘dam- 
ages which could not be allowed 


administratively eee Ee ae 


Appeals : 

Under a Government con- 
tract, that. contains the usual 
form of “‘disputes” clause, pro- 
viding. that decisions. of the 
contracting officer concerning 
questions of fact arising under 
the contract. shall be final and 
conclusive unless appealed 
from within 30 days, an appeal 
from a.decision of the contract- 
ing officer must be dismissed. if 
the notice of appeal was not 
mailed or otherwise furnished 
to the contracting officer within 
the 30 days allowed by the con- 


The date borne by a notice 
of appeal is not proof that it 
was. actually mailed on that 


The postmark on the en- 
velope in which a: notice of 
appeal was received is evidence 
that. the envelope and its 
contents. passed through. the 


mails at the-time and place - 


stated in the postmark, .and 
is a circumstance from -which 
the date when the: notice of 


appeal was first deposited in | 


the mails may legitimately be 
inferred by the trier of the 


The deposit in the mails of a 
notice of appeal enclosed in an 
envelope that is properly ad- 
dressed, and has stamps for the 
correct. amount of postage. af- 
fixed, creates 4' rebuttable pre- 


sumption of fact that the notice: 


of appeal is delivered to its dés- 
tination in thé ordinary course 
of the: mails... ad Paracas Se hoes 
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| yelease: under such: 


Appeals—Continued. 

As. releases obtained by the 
Government by means of. the 
exertion of economic duress 
have been ‘treated as unilateral 
decisions of the. contracting 


' °° Page - 


officer that are subject to ~~ 


appeal -urider the © disputes 
clause of Government con- 
struction contracts, a release 
which should not ‘have been 
accepted by the Government 


the unilateral ‘act. of the con- 
tractor and may be disregarded 
by the administrative ‘review- 
ing authority on appeal. Al- 
though such an authority may 
not reform contractual instru- 
ments, the disregard of the 
circum- 
stances does not constitute an 


affirnrative - act of reforma- 


Although i in general a con-. 


tractor who has taken an 
appeal should be prepared. to 
substantiate the claim before 
the 
promptness, and should not, 


| indeed,: present the claim un- 


less he*has reason to suppose 
that it is: meritorious, the Board 
will grant a request of the con- 
tractor that consideration. of 
the elaim: by the Board:-be 
deferred .pending the outcome 
of litigation between the. con- 
tractor and his: subcontractor 
when counsel for the: Govern- 
ment does. not, object, and. it 
appears from the nature of the 
claim ‘that the interests of the 
Government will not be prej- 


udiced, Although the - pres- 


ent. case. will be marked 
“closed” .on the Board’s dock- 
et, the contractor may file a 


request that it be reopened, : 
within a reasonable time after — 
the determination of the litiga- | 
tion in which it'is involved 2.2 


Board with reasonable — 


‘may similarly be treated as <> 


» 158 
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An appeal may be decided 
upon a theory not advanced 
by the parties if,such theory is 


consistent -with the. facts - of... 


record or: legitimate inferences: 
from such. facts..2..2-.----- 

A motion for reconsideration 
based upon the existence: of an 


alleged practice or custom not . 


established by the- record must 
be: denied. when’ the party. 
alleging such practice or cus~- 
_ tom had.an opportunity to. 
prove its existence atthe hear- 
ing, when ‘the. practice or. cus- 
-tom. is not-.alleged to -be 


invariable, when the record. | 


reveals .cireumstances incon- 
sistent: with the alleged prac- 
tice or custom, and when it. 
is doubtful that: proof. of. the 
existence: of the practice or 
custom would justify .a’ dif- 
ferent decision than was ren- 
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The  Board.. of . Contract ..« 


Appeals is not authorized to 
determine an appeal by a con- 


tractor in the absence of : a. 


finding of fact or decision by. 
the contracting officer... - 

Under: the “disputes’’ clause. 
of the standard form Govern- 
» ment contracts, the: Board of 
Contract. Appeals .is . without 


jurisdiction to entertain a claim. 


upon which no finding of fact 
or decision has been made by 
the contracting. officer, even 
though such claim. is presented 
to the: Board in the same appeal 


with another claim that is:- 


within the jurisdiction of the 


Where the record before the .. 


Board of Contract Appeals with. 
respect to .a.claim for exten- 
sions. of time -by.-reagon_ of. 
various unforeseeable:causes of 
delay contains. material. infor- 
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Appeals—Continued . 


mation that was not before’: 


the contracting . officer, but 


where this information is not. - 


sufficient to enable. the Board 
to determine the precise exten- 
sions: of time to. which the ap- 
pellant. may be: entitled, the 
Board will remand the case to 
the contracting officer for. re- 


determination of the merits of-. 


the claim in the light of such 
additional : information, any 
supporting. proof that the ap- 
pellant: may choose to submit, 
and. the comments: of . the 
Board as to'the legal principles 
that should: be applied by the 
contracting: officer in making 
such redetermination. .-.-- 


Authority: to Make 


Even if the location of a 


canal might. have been materi- 
ally different from that shown 
on the drawing, the Govern- 


ment would not be bound by _ 
any assurances orally given . 


- Page 


381 


prior. to the bidding by a sub-" Bs 


ordinate of the contracting - 


officer not authorized to give 
them. Moreover, even if so 
given, they would have no 


effect unless embodied. also in: 
the written contract, since’ it. 
‘is. well settled that the written ©. 


contract merges all prior nego- 
tiations and is presumed to ex- 


press the final understanding. 
of the parties. 


In-so: far as: 
the claim may be based upon 


misrepresentation, it would not 


be cognizable by the Board-- 
A. contract .by an. Osage 


Indian to make. a. will dispos--- 
ing of his Osage Indian. head-_ - 
right..is invalid because an” 


interest: in such .: headright 


. owned: bya person of: Indian: 
- blood cannot. be-alienated. _ 2 
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Bids 
Generally | 


A contractor: who prior to — 


the acceptance of its bid agreed 


to be bound by an expected re- » 
sof minimum . 
wage rates by the Department: 

of Labor is not entitled to ad-:-: 


determination ° 


ditional compensation by rea- 
son of paying such wage.rates, 
which: were generally. -higher 
than. the previous ones, when 
under: the. regulations of the 
Department of. Labor govern- 


ing wage determinations, ‘such. 


determinations ‘did not: become 
obsolete: until : more ‘than. 90 
days had elapsed since the 
award of the contract-to which 


“the rates applied, and the con-. ~ 
tract was awarded within this. 


period. Under the circum- 
stances of the present case, the 
contract was awarded when the 
contracting officer finally noti- 
fied the contractor that he had 
been awarded the contract 


rather than when.the contract ~ 


and bond forms were forwarded 


to the contractor for prelimi- - 


nary examination and execu 


Changed Conditions 


Where: the contractor, who 


was engaged in the installation 


of a curtain in the Carter Bar- - 
ron Amphitheater. in. Rock -. 
Creek: Park, ;-Washington,: D. . 


C., accepted ‘a . change. order 
which. involved: the operation 
of the boom. and the curtain, 


, $0 as to increase: their operat-_ 
ing speed, and the change order’ 
also provided for an extension: 
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- Board, 


of time of 100 days, delays: oc-- 


ceasioned: by difficulties‘ in’ pro- 


euring: a. special motor and. 
controls: 


adjusting ’. eléctrical. 


are not .excusable,.and the con-..: .° 


°. tractor .is. not. entitled: to..an 
additional .extension of time, 
which would. permit the re- 


- obligation. 


mission of liquidated Hsia 


" ince the difficulties were clear- 
ly incident to the:change, and ! 
so came within the scope of the’ 


change’ order. In: the absence 


of any: qualifications, accept- ~ 
ance by the contractor of a” 
change order:is-legally binding,, 


since it results! in. a ‘new sup- 
plemental 
modification ‘of. the. original. 


The fact that the contracting : 
officer’ might have granted a 


longer extension of time than 


“os Pagé 


contract. through: .'° 


the. contractor accepted, and... 


acted: upon the. -assumption.’~ 
that.a change order could not. 


be issued ‘unless. it included“ a 


definite . time. ‘extension, or © 
stated that-no.change:in time - 


was involved, goes only to the 
motives of the contracting offi- 


‘eer, and does not affect.the .. 
‘binding character of the. legal -.. 
If any mistake. of 

law was made, it was ‘by the ” 


contracting” officer . and: was 
wholly unilateral; -But:even if 
there had: been ‘a ‘mutual. mis- 
take of fact, the change order 
could not. be ‘reformed by the 


contracts -is a judicial rather 
than administrative - function 


A contractor: who has en- ; 


since reformation’ of - 


countered a quantity of rock 


_in re-excavating a portion ofa. 
recently excavated canal is not: 
entitled +o additional:compen- 


4,the 
_ article 


sation. under ‘article 
“changed ‘‘conditions”’ 


of the standard form of Gov-  ° 


ernment construction ‘contract 


(No, 23) when the specifications | 
and drawings provided for un- — 


classified excavation and indi- °°” 


cated the presence of rdck,‘and 


the contractor’had ‘information’: 





or sources of information: from“: 


which’ it could ‘teadily ‘liave----- 


ascertained the condition which 
‘was encountered.. Conditions 
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cannot, be ‘said’ to “be -“un- 


known” within the meaning of 
article 4 when : they are fore- 


seeable or ascertainable with .- 


the exercise of ordinary pru- 
denée; nor can conditions. be 
“gaid to be: unusual: within ‘the 
meanihg of the same’ article 


unless'they turn .out-to:be-sub-,- a 
stantially worse. than: might.” 
reasonably be-anticipated: =". 


under the- cireumstances of pine 


A contractor: that: encoun- 
tered: shale in working on sec- 


_ tions of the Franklin Canal, a. ° 
- part. of ‘the. Missouri. River 


Basin® Project,).is; not: entitled 
to an’ equitable” " ddjustment: 
under: the « ‘changed condi- 
tions’ article: of its. contract 


when the ‘specifications. called... 


for unclassified. excavation;” 
the. records of the subsurface 


investigations were not’ guare: 


anteed; there’ were shale expo- 
sures in the vicinity; ; Shale had. 
been. encountered under. other. 
contracts.in. the same. vicinity; 
the generally known. geological 


conditions in the neighborhood. «: - 


indicated the:presence of shale; - 
and the quantity of shale exca- 


vated amounted ‘to: only ap-".: 


proximately 6 percent. of the 
total structure excavation, and 


- to less than: two-tenths: of..1 


percent of the total excavation. 


The contractor could not insist... 
that.it would handle:only such: 


an amount. or: kind: of shale as. 
could be excavated: with nor- 
mal’ -excavating . equipment. 
As the. specifications: did -not 


prescribe the type of equip-:--. 


ment. it was to employ, it was 
. required, to -have. such, equip- 


.. ment.as could take care of such: ..- 


hard material as might actually 


be encountered. .It-also could. .~, 
not‘relyon-an jalleged;custom |). : 
in the’ construction. industry;.: 
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requiring the payment of:ten:, 


times. the: dirt price when: ‘a 


hard. material was encountered’ ” 
_ since such’a custom even if: + 
adequately. established could 
not override the express pro- - 
visions of the ‘specifications. _ | 


Changes and Extras_ 


Claims for additional com-. 


pensation arising out. of the 


289. 


construction of the. Fort Clark... i 


Unit of the. Missouri River. 


Basin Project must be rejected, 
when ‘the claims .are either 
based on alleged extra work 


which, was .required by the’ 


specifications, or the. claims 


are for: unliquidated . damages. ney 


or the contractor failed.to pro- 


fications____..-.----------- 
Although the SSouaeaNe 


officer. in this: case, after. the: 


not cognizable by the, Board,.. 


test’ against. the alleged extra...” 
work as required by the'speci- 
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completion. of the : contract, .. - : 
granted an extension of time to..::,.:' 
the contractor exactly equal to... ::: 


the. completion date. of. the 
contract, in order to. compen- 
sate for the delays of. the Gov- 
ernment, such:an extension of 


time seems more in. the. nature: 


of a waiver of. liquidated: dam- 
ages than a determination of 
the actual right of the contrac- 


While the mere. delay. of. the 


‘contracting officer in. granting 


‘tor to an ‘extension of time.’ .-> 


an extension..of time, .or his... 


mere failure to- act. on the con--- 


tractor’s request for..such an -.++5 


extension, may not obligate. 


the Government to make good»: ”: 


the - losses -which , may «have 


been suffered’ by the contractor ‘=. _ 
as a.result, the case may be: «2 


otherwise .when the contract- ..: 


ing officer -has put pressure. on 


the:.contractor -to -, accelerate. 
his operations. .: Such: pressure, - = - 
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may amount to a change in the 
requirements of the contract. = 

The Board must reject the 
contractor’s claim that it is 
entitled to additional compen- 
sation for’ cutting the mer- 

-. chantable.timber on the special 
tracts’ themselves. The con- 


tractor performed this “work: 
without making any effort to _ 


‘obtain ‘an extra work order in 
writing as required by the con- 


tract and_ specifications: The_ 


_ performance of the work with- 
out obtaining an extra. work 
order made it voluntary, and 
it has long been settled that 
a contractor is not entitled to 
additional’ compensation for 
voluntary’ work, The faet:that 
partial: payments were made 

- during the progress of the work 

is also without significance, 

*- since such payments were only 
provisional; nor did the per- 


formance of the. work with: 


knowledge of the Government 
inspectors improve the con- 
tractor’s position. A contrac- 
tor may have reasons ‘of his 
own for undertaking work not 
requited by the specifications, 


and. the inspectors would not: 


interfere with ‘him. unless the 
‘work affected the interests: of 
the. Government: | If the»pres- 
ence of inspectors could vali- 
date work undertaken without 
a written extra. work order, 
the requirement that such-an 
order be obtained would -be 
rendered nugatory, since Gov- 
ernment inspectors are always 
present at the sites of the work. 
Furthermore, the contractor 


has failed to show convincingly - 


that the so-called merchantable 


timber cut from the special: 


tracts was:in fact merchant- 
able.’ Since: the definition ‘of 
merchantability in the speci- 
fications. was ‘rather ' vague, 
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Changes. and Extras—-Con.: >. 


the parties. solved: this. prob-. 


lem ‘practically. by arranging 
to have .the 


The evidence does: not warran* 
the conclusion, however, that 
the trees were so. marked... 2. 

A. contractor -who: prior ‘to 
the acceptance of its bid agreed 


’ to’ be bound by an’ expected 
redetermination ‘of ‘minimum: 


wage rates by the Department 


of Labor is not entitled to ad-~ -- 


ditional. compensation by rea- 
son of paying such wage rates, 
which were: generally higher 
than the previous ones; when 


under.the regulations of the. 


Department of Labor govern- 


ing. wage’ determinations, such | 


determinations did not become 
obsolete until ‘more than: 90 
days had elapsed - since the 


award of the contract to which... 


the rates.applied, and the con- 
tract was awarded within this 
period. Under the. circum- 


stances of .the. present case, . 


the contract was. . awarded 
when the contracting’ officer 
finally notified the contractor 


that he had been awarded the’ - 


contract rather than when the 


contract and bond forms were : 


forwarded to: the. contractor 


for -preliminary examination 


and execution__.2.-------1- 

A contractor is not entitled 
to additional compensation by 
reason of an overrun in com- 
pacted embankment. work over 
the estimated amount of such 
work indicated in the schedule, 
notwithstanding. that. this esti- 


mate was erroneous, when the. 


specifications. included ‘an ap- 
proximate quantities provision; 
when the amount..of compac- 
tion work actually required of 
the contractor ‘conformed-:to 
the dimensions: and .standards 


prescribed by. the drawings:and. 


merchantable : 
trees marked'with. yellow paint. -. 
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specifications; and when the 
contractor could have roughly 


computed this ‘amount from. 
the drawings before submitting - 
its bid. A.memorandum issued » 


by one'of:the Government en- 
gineers to the contractor at. its 
request in which the compacted 
‘and uncompactéed:embankment 
work remaining to be done was 
computed.in tabular form. in 


general conformity: with the .. 


requirements of, the. specifica- 
tions and drawings did not 


constitute a change. within the’. 


meaning. of the “changes” ‘ar- 

ticle of the contract; and hence 

‘did. not ‘entitle the: contractor 
to additional compensation. -_ 

A contractor is not entitled 

to additional compensation for 

the construction. of a berm 

_ when the record. is:so obscure 
that the. contractor cannot be 

said to have. established: either 


‘that the work performed did . 


not come: under provisions of 
the specifications which would 
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réquire the performance of ‘the’ : 


work at the bid prices, or that 


it. actually sustained the addi- . 


tional costs. claimed__._-.--_- 
A contractor: who is-directed 


to perform extra work after the. 
completion date of the contract -: 


has passed is entitled to an ex- 
tension: ‘of. time equal to :the 
number of days.from the date 


the work was directed until - 


the date when it is.completed, 


289 


provided the contractor has... - 


not delayed the extra work-un- 
necessarily. ‘The. time: con- 
sumed by: the Government. in 
determining: the substance of 
the extra..work to be directed 
if the 


work is needed in order-to cor- 


is, likewise. excusable 


rect a. condition” that was 
brought: about: by an ‘error of 
the Government and that ob- 
structs the orderly perform- 


Changes and Extras—Con. 
ance. .of the original contract 


Extra work, made necessary 
by a change ordered by the 


. contracting. officer in the pre- 


scribed sequences or modes of 
operation, conceivably might 
be the basis of a valid claim 
for. additional. compensation 
which could: administratively 
be allowed, notwithstanding 
the fact ‘that the work was 


ordered for the purpose. of: 


avoiding or mitigating delays 
caused by failure of the. Gov- 
ernment to furnish equipment 
on time. -The requisites. for 
an administrative allowance of 
additional compensation, how- 
ever, do not exist in a case 
where the sequences or modes 
of operation were not pre- 
seribed by the contract or an 
approved 
gram; where the work per- 


formed for the purpose of . 


avoiding or mitigating the 


.Government-caused delays was 


work of a. type provided for in 
the specifications; and where, 
in any event, there is no show- 
ing thatthe work was Bete 
formed as an extra. __2.--.-- 


Comptroller General 


The question. whether, a 
recommendation should ‘be 
made.to the Comptroller. Gen- 
eral pursuant to section 10 (a) 
of the act of September 5, 1950 
(64 Stat. 578, 591), is referred 
to the Solicitor of the Depart- 
ment in whom. the function of 
making such recommendations 
is vested by section 27 of Secre- 


tarial Order No. 2509, Amend~_ 


ment No.. 16_...---_--2.----- 


construction pro-. 
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The. Board of Contract Ap- ; 


peals.. is not authorized to 


review a determination by the, 


Comptroller. General relative to 


the final settlement of a con- 


canal might. have. been ma~- 
terially different from that 


shown. on the drawing, the 
Government would, not be * 


bound by any assurarices ‘orally 
given prior to the bidding by a 
subordinate of the contracting 


officer not’ authorized to give: 
Moreover, even if so © 


them, 


given, they, would have no ° _ 
effect’ unless embodied ‘also in “+: 





When the. specification gov- 
erning. the clearing of -the 


special “tracts -and - adjacent’: 


danger tree - strips . provided 


“remove 


14 INDEX-DIGEST 

‘-CONTRACTS—C€ontinued Page | |CONTRACTS—Confinued- Page: 
Contracting: Officer -~ Contracting: Officer—Con. ve 

. Where under. the terms of the written :contract, since.it ig 

i“the contract .and.. specifica~’. . well settled that the written — 
tions; the District. Engineer’. contract merges all prior nego-~ 
was permitted to decide “all. tiations and is. presumed’ to .*: 
questions of fact which may - express.the final understanding 
arise. as. to the: interpretation of the parties. In so far as the 
of the plans ‘and specifications” claim may:be based: upon ‘mis- 
with a tight. of appeal to the representation, it would-not be 
head ‘of the Department.in - cognizable by the Board__+--- 129 
case of dispute, the decision of As releases obtained. by the ; 
the District Engineer that the Government by: means ofthe 
contractor was not required to exertion of. economic duress 
install the electrical tie-in must have been treated as. unilateral 
be ‘regarded as final and. bind- decisions of. the’ contracting © '’ 
ing, and may not be reversed officer that are: subject: to ap- 
by the contracting officer. As. -peal-under the disputes clause - 
the contract in this case. was of Government .-construction 
administered largely by an ab- contracts, a. release. which 

_ sentee ‘contracting officer, the ~| ‘should not have been accepted 
provisions of the contract docu- by the Government:may simi- 
ments: relating to the..super- larly be. treated : as. the. “uni- 
vision: of the work are to be lateral act of the contractor 
liberally construed in favor of’ and.may be. disregarded ‘by 
upholding the: decision of the the ‘administrative reviewing *».” 
District’ Engineer. Although authority on appeal. Although . © 
one ‘of the specifications de- _such an authority: may not re-- 
prived the District Engineer of form . contractual instruments, ° 
the authority to vary the terms the disregard of the release 
of the contract documents, the under’such ‘circumstances does 
interpretation . of ambiguous - not ‘constitute. an affirmative. 
provisions did not: constitute. : act of reformation! __._ a peace 63): i 

. Such a variance... While.the -.: . When specifications provide: -: 

2Lauthority of the-District Engi- that a contracting: officer may. 
neer to give final acceptance to ’ designate additional . borrow 
‘the work was also limited, this .. areas. not. designated. on the 
did not limit. his powers: of : plans, the right: nmiust be exer- — 

: interpreting ambiguous | pro~ cised reasonably. The issue of 
visions of the contract docu- reasonability may. not . be 
ments while the work was in ‘raised, however, by a contrac- 
progress. obscene sl -24| tor who has concurred ‘inthe. -: 

Even if. the location, of a opening of a borrow area-__-_ + 180 


. that the landowners -would : > 
- any» merchantable: 


timber required to. be cut by |. 


these specifications,” the speci- . 
- fication was ambiguous. When 


all the officers of. the Govern: 


ment supervising the perform- a 
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: Contracting :Officer-——Con. anes 


ane 


ance of the contract, including. ::°: 
contracting: ~ 
officer, assumed that the land= 
owners. would both cut :and~ 
remove thé merchantable tim-' *- 


presumably. the. 


ber -on these tracts: and .adja- 
cent danger tree strips, .and 
indeed: ‘negotiated. with -the 
contractor for a long time with 


respect to additional compen-. 


sation for. cutting the mer- 
chantable timber. on . the 
danger tree strips, the Board 


will: adopt the practical’ con- 


struction put. upon the. con- 


tract by the parties, especially: =: 
in view of the familiar rule that. : 


any ambiguity -in a. Govern- 
ment construction: - contract 
must be resolved against. the 
Government: | Consequently, 
the contractor is. entitled to 


additional: compensation for- 
the extra work. which was ‘the - 


subject. of. the negotiations__: 


When in the course of clear- | - 
“cing the right-of-way a forest. 


. fire. occurred, ..the -contractor 


was required under the, appli- 
cable specifications: to make 
every reasonable effort to sup- 
press the fire, and hence is not 


entitled to additional. compen-. 


sation to.-cover its- costs of 
suppressing the: fire... Tt:is. im- 
material: that the fire may not 


have been caused by its opera-- ~ 


tions; and that orders tosup- 
press the fire were issued to. the 
contractor ‘by the.contracting 


_ officer. upon request.of the : 
United States. Forest. Service. .- 
If the: fire was caused by the. 
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contractor’s..operations; it was ~~ 


liable, ‘moreover, to pay to the 


Forest: Service. its costs of sup-: 
pressing the fire, and damages: - - 


for “injury ‘to ‘National-forest: -~ 


lands,’ and... the 
officer: was: justified: in - with= 


contracting. ..- 


holding from:payments.due to”. 


the «.contractor:: 


fanamounte.. 


Contracting Officer—Con. :. . 


sufficient’ to cover this con- 


tingent. . liability... Although 
the .. contracting — officer 
found that the fire was caused 


by the contractor’s operations,. :- 
.and: is liable .to. the Forest 
Service for its costs and: dam-- 


ages, his finding is’ a mere. con- 


clusion wholly unsupported: by ° 


evidentiary facts, and he* is 
directed. to. revise his finding 
to remedy this defect. _-24_ 

In construing. an..ambiguous 
provision of a contract, weight. 


may be given to the practical . 
interpretation placed upon the * 


provision by ‘principal sub- 


ordinates of the contracting 


officer who participated | ac- 
tively in its administration. __ 


When the contracting officer , 


has furnished to the Comptrol- 
ler General, in response to the 
lattér’s request, information 


about a claim which the con- 
tracting officer expected to be. 


has... 
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determined and settled by the.” 


Comptroller General, the fur- 


nishing of such information, 
does not constitute a finding ‘of: 


fact or decision. within. the 


’ meaning of the disputed article 


of the present standard form 
of construction contract, or of 
the regulations of the Depart- 
ment of the Interior defining 


the authority of the Board___' 


When a 


to the contracting ‘officer but. 
does not provide for its ap- 
proval by him, it must. be as- 


sumed that it was submitted 
“merély for the information ‘of 


the ‘Government.. ‘Moreover, 


|. even if ptovision had been 
made for the approval’ of the 

such: 

-approval could hot be given by: 


construction . program, 


the ‘construction. engineer ‘un- 


less authorized: to :do:so-by the . 


878. 


specification re- "| 
_. quires chai the contractor shall 
submit a construction program’ 
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contracting officer. Conse- 
quently, although the Govern- 
ment had undertaken to fur-~ 
‘nish certain equipment to the 
contractor, it. was not obli- 


gated, merely because of the - 


submission of the construction 
program, to furnish such equip- 
mentin-such sequence as would 
enable the contractor to fulfill 
the construction program with- 
out incurring the assessment 
of liquidated damages___2____ 


Contractor 


The Government was, how- 
ever, liable for damages for its 
delay in making available to 
the contractor a number’ of 
danger tree strips adiacent to 
certain special tracts from 
which the owners of the tracts 
rather than the contractor were 
to remove the merchantable 
timber.. Although these dan- 
ger tree strips were not made 
available to the contractor 
until shortly before the final 
date for completion of. the 
contract, the Government has 
failed to offer any reasonable 
explanation for the delay. In 
this case, the delay must be 
regarded as especially serious, 
since it was implicit in the re- 
quirements of the contract 
that the clearing of the special 


tracts: and’ the felling: of ‘the. 


adjacent’ danger trees would 
_ be a related operation.___.__- 


When in the course of 
clearing the right-of-way a 
forest fire occurred, the con- 
tractor was required under.the 
applicable specifications -to 
make every reasonable effort to 
suppress the fire, and hence is 

_ not entitled to additional com- 
pensation to cover its costs of 
suppressing the fire. It-is im- 
material that the fire may not 
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have been :caused by its opera. ~ 


Contractor—Continued 

tions, and that orders to ‘stip- 
press the fire were issued to-the 
contractor by. the contracting 


officer upon request.of the 


United States. Forest Service. 
If the fire was caused by the 
contractor’s operations, it was 
liable, moreover, to pay to the 
Forest. Service: its costs. of 
suppressing the fire, and: dam- 
ages for injury to National 
forest lands, and the contract- 
ing officer was justified in with- 
holding from payments due to 
the contractor an amount 
sufficient to cover this con- 
tingent Hability. Although the 
contracting officer has found 
that the fire was caused by the’ 
contractor’s operations, and is 
liable to the Forest Service for 
its costs: and damages, his 
finding is a mere conclusion 
wholly unsupported by eviden- 
tiary. facts, and he is directed to 
revise his finding to remedy 
this defect_.__._.--.------.~. 

When: a specification re- 
quires that the contractor shall 
submit a construction program 
to the contracting officer but 
does not provide for its ap- 
proval by him, it must-be as- 
sumed that it was. submitted 
merely for the information of 
the Government. Moreover, 
even if provision had been 


made for the approval of the - 


coustruction. program, such 


approval could not be given by: 


the construction engineer un- 


less authorized to do so by the © 


contracting -officer. Conse- 
quently, although the Govern- 
ment had undertaken to fur- 
nish. certain equipment to the 


contractor, it was not obligated, 


merely because of ‘the: -sub- 
mission of the construction 
program, to furnish such equip- 
ment in: such sequence as 


Page 
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would enable the contractor to -..: 


INDEX-DIGEST: 


CONTRACTS—Continued.- 
Contractor—Continued 


fulfill the construction program 
without incurring the assess- 
ment of liquidated damages. __ 


Damages 
Generally 


“The contractor was pro-. 
_ ceeding legally at its own risk . 


in’ moving men and equipment 
to tracts of the right-of-way 
prior to the receipt of formal 
written notice that the tracts 
were available, and hence the 


Government was not liable for ~ 


any damages which the con- 


tractor may have sustained as 


a result of its premature occu- 
pation of the tracts...---.--- 

A contractor is not entitled 
to additional compensation for 


the construction ‘of’ a berm 


when the record ‘is so’ obscure 
that the contractor cannot be 


said to have ‘established either 


that the work performed did 


not come.under provisions of — 


the specifications which would 
require the performance of the 


work ‘at the bid, prices, or that — 
it actually sustained the addi-- 
tional costs claimed. --- -. Per tear 


Damages | 
i Liquidated Damages 


i 
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Where. the contractor, who 7 


was engaged i in the installation. ... 


of a curtain ‘in the Carter 


Barron Amphitheater in Rock .: 
Creek Park, Washington, D..C.,: . 
accepted a change order which. . 
involved. the operation | of... 
the boom and. the curtain, so: 
as to increase their operating . 
speed, and.the change. order. 
also provided. for an extension, 


of time: of. 100° days, delays 
occasioned by. difficulties: in 


procuring; a special motor, and. 


«adjusting electrical controls 


are not excusable,.and. the con-.. 
tractor: is not. entitled to.an ... 


additional, extension; of time, 
which, would.permit the remis- 


. to the. 
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Damages—Continued - 
Liquidated Damages—Continued . 
sion of liquidated.. damages, 
since .the difficulties were 
elearly incident to the: change, 
and so came within. the scope 
of the change’ order.. 
absence of any qualifications, 
acceptance by. the contractor 
of a change order is legally 
binding, since it results in a 
new supplemental contract 
through modification: of the 
original. 
contracting officer might have 
granted a longer extension of 
time than the. contractor .ac-~ 
cepted, and acted - upon’ the 
assumption that a change order 
could not be. issued unless. it 
included a definite time exten- 


sion, or stated that no change’ - 


in time was involved, goes only 


In the: 


-The fact that the 


Ve. 


Page’ 


to the. motives of the con-... 


tracting officer, and does not 


affect the binding character -of~ 
If any: 


the. legal obligation. 
mistake of..law was: made, it 
was by the contracting ‘officer 
and was wholly -unilateral. 
But even if there had been. a 
mutual -mistake. of fact, . the 


change order could -not be re- 


formed by the Board,: since re- 
formation of contracts is’ a 
judicial rather « than.:adminis- 
trative function__.2----222-- 

The question whether a rec- 
ommendation should be made 


Comptroller «General : 
pursuant to section 10: (a).-of’ 
the act: of September .5, 1950. 


(64 Stat. 578,591),-is referred . . 


to the Solicitor: of: the Depart- 
ment.in whomi.the function: of 


making such recommendations... - 


is vested by-’-Seotion. 27 |-of 


Secretarial Order. No. 2509, 
Amendment: No. 16___.2 ~~ ane 
Although the. contracting 


officer in this case, after the - 


completion. of : the:- contract, 


granted an extension of time.to. 
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the contractor exactly equal'to.: :° 


the completion -date. of ‘the: 


contract, in order. to compen- 


- sate for the delays of the Gov- | 


ernment, such an extension of 
time seems more in the nature 


of a waiver of liquidated dam-- . 


ages than.a determination of 
the actual: right. of the :con- 
tractor to an extension of time. 
While the mere delay of the 


contracting officer in granting. 


an. extension ‘of time, or. his 
mere failure to act:on:the con- 


tractor’s request for such an . 


extension, may not obligate the 
Government. to make good the 


losses which. may have been . 


suffered by the contractor.as.a 
result, the case may. be. other- 
wise -when.. the 


contractor to accelerate his 
operations. Such pressure may 


amount to a change in the re- .. 
quirements of the contract 2. - . 


The’ test: for: determining 
whether ‘the work: under a 


Government contract has been . 
completed, within the intent of ° 


provisions imposing liquidated 
damages for failure to complete 


the work by a’prescribed date, - 
‘is not whether. every: jot ‘and - 


2 tittle of .work. has-been’ done, 
but whether the contractor has 


substantially: performed the. . 


work required by the contract. 


Evidence that the! job of build-.. 
ing a particular structure has | 
been substantially . completed 
may be found in the relative in- 


consequentiality,. both: as. to 
character and amount, of the 
work remaining to: be done; in 
the successful use of.the struc- 
* ture for.its intended purpose 
‘ notwithstanding some uncor- 

rected defects; and-in the. ex- 


pert opinions: of the chiefs of» 


the engineering: and adminis- 


contracting’ 
officer. has put pressure on the - 
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Damages—Continued ‘ 
Liquidated Tentagee Gousinnsd i 


trative. services. of the ‘bureau. 
hat made ‘the. contract and” 
‘supervised’ its” administration 
to the effect that the contract 


work had. been substantially 


Ualiquidated Damages 


A claim for. additional com-, 
pensation to cover increased. 


costs incurred by. a. contractor 
because. of an allegedly un- 
reasonable. delay of the Gov- 
ernment in furnishing materials 
under. a construction contract 
which provides that ‘the Gov- 


ernment may at any time sus- : 


pend the whole or. any portion 
of the work under this contract 


but. this right to suspend the 
work, shall not be: construed:as. 


denying the contractor actual, 


_Puige: 





381 


reasonable, and necessary ex- "< . 


penses due to cela ys caused by 
such~ suspension,” is in the 


nature of a claim. for unliqui-.. at 


dated damages .: -and is not 
within the’authority. of admin- 
istrative officials of the Gov- 


ernment to consider: or allow, | 


when ‘the contracting officer 
never issued 4 


Claims for additional com- 


pensation : arising out of: the ' 


construction of the Fort ‘Clark 
Unit of the “Missouri 
Basin Project must be rejected, 


-when. the claims are either 


based on’ alleged ‘extra work 


which was required by the 


specifications, or the claims are 
for unliquidated damages not 


cognizable-by the Board, or the | 


contractor failed to protest 
against the alleged extra. work 
as required by the Specifica- 


The Government. was, how-— 


ever, ‘liable for damages for its 
delay. in making available to 


suspension © ¢ 


75 


River - | 


129 


the contractor 2: “number ‘of 
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danger tree strips adjacent: to 
certain . ‘special.: tracts | from 


‘which the-owners of the tracts. -. 
‘eontractor:-- 


rather. than: the 
‘were to remove the merchant- 
able ‘timber. 
danger. tree strips ‘were’ not 
made available‘ to’ the. contrac- 
tor until: shortly before :.the 
final date for completion of the 


contract, the Government has: 


failed to:/offer any: reasonable 
explanation for the: delay... In 
this case, the delay. must. be 
regarded as especially: serious, 


since it was implicit in: the re-' 
of the contract. : 


quirements. 
that the clearing of. the special 
tracts .and the felling of: the 


adjacenti danger:treés wouldibe 
arelated operation... 22 2 - 
While traditionally.claims of | 


~* contractors based: on delays of 
_ the Goverment. in furnishing 
" materials, facilities - or rights 


under Government’: construc- *. 


Although ‘these° 


Page CONTRACTS—Continued . 


209 |: 


tion contracts have been ‘re-" 


garded as clairns for unliqui- 


dated damages which may not: 
be administratively settled, the: 


“Administrator of the Bonne- 
' ville Power Administration pos- 

sesses such ‘authority under the 
“Bonneville. Project © Act;...as 


amended, which gives him. 
power to make and modify con- 


tracts and compromise or finally 


settle any claim’ arising there-~ 


under. As'the Bonneville Ad- 
ministrator possesses such a 


power, .and is subject. to. the 


‘supervisory’ atithority, of -the 
Secretary of the Interior, the 
‘power may also be exercised by 
the Board in’ a proper case in 
the application of its delegated 
supervisory authority _______- 

A claim for compensation on 


“account of damage'to one of the. . 


tractor ‘bulldozers operated by 
the contractor, and loss ‘of its 


209 











Damages—Continued*' 
Unliquidated Damages-—Continued 
use while under repair; allegedly: 
caused. when: the. bulldozer. 
struck an underground gas 
company. pipeline; is a claim for 


‘ unliquidated damages, which 


may not administratively be: 
settled 2-f-22 Leila 

A claim of:a contractor ‘baded 
on increased costs sustained as 


a result of an’ alleged ‘sispen-... 


sion of work by the Govern-- 
ment is:a.claim for unliquidated: 
damages which may: not be ad- 
ministratively. allowed, 


relating to costs involved. in 
suspension. of: work, where the 
contracting officer. never. en- 


“tered. ta: - written: suspension 


Notwithstanding the submis- : 


not- ©: . 
withstanding the inclusion .in » 
the specifications of.a: provision, - 
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sion of a construction program’. 


by the contractor,.a claim for. 
additional compensation based” 
on: the’ alleged. failure of, the.” 


Government to furnish promi. . 
sed equipment in, the sequence 
stipulated in such program is a 
claim for the allowance of con- 
sequential. damages for the 
Government’s delay, which the 
contracting officer was justified 


in rejecting’as claim for un- 
‘liquidated«damages that could ” 
notbe settled administratively. 


A‘claim for additional: com- 


pensation based. ‘on variations — 


from estimated. quantities, 
which were not the result of) 
any changes in the contract’s’ 
requirements but were due to’ 
faulty estimates originally made 
by the Government.and which, ° 


* 401 


although considerable, were not: .... : 


so great that bad faith on the ‘ 


part. of the Government in pre- 


paring the specifications: could © 


be implied, does not furnish. a 
basis for an equitable adjust- 
ment. Although one item‘ in” 
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Damages—Continued 
Unliquidated. Damages—Continued | 
the schedule was entirely de- 
leted, it was only one ofa .con- 
siderable ‘group. of closely: re- 
lated items, and it was so trivial 
jn amount compared to the 
total.amount involved in the 
“eontract that. it would not in 
itself seem ‘to. call for an equi- 
table adjustment. Moreover, 
in so far’ as this item:or any 
other item in the ‘contractor's 


claim may be based on the.con-: - 


tention of bad faith on the part 


of the Government.or such un-- 


reasonableness of the Govern- 
ment’s.. estimates as - 
amount to a breach of contract, 
jt would constitute a claim for 
unliquidated damages which 
could not be: allowed: adminis- 


« -tratively..-..-+.--+------- ae 


Delays of Contractor 


would: 


Pate 


Where the contractor, who. | 


was engaged in the installation. 
of a curtain in the Carter Bar-. | 


ron Amphitheater in Rock 
Creek Park, Washington,. D. 
C8 


of the boom and the curtain, 


so as to increase their operating | 
speed, and the change order | 


also. provided for. an extension 
of time of 100 days, delays oc~. 
casioned ‘by difficulties in pro- 
euring a special motor and ad- 
justing electrical controls are 
not excusable, and the contrac- 


accepted a change order — a 
which involved the operation | 


tor is not entitled to an addi- , _ 


tional extension of time, which 
would permit the remission of. 
liquidated damages, since the 


difficulties were clearly incident . 


to the change, and so came 


within the scope of the change 


order. 
qualifications, 


‘is legally binding, since it, re- 


In the absence of any | 
acceptance by - 
the contractor of a change order , 


sults in a new suppletiental, 
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contract: through modification 


of ‘the original... The fact.that. 

the contracting officer. might. . 
- have. granted a longer extension:..” 

of time than the contractor ac-° 


cepted, and acted upon the as- 
sumption that a change order 
could not be. issued unless it 
included: a definite: time exten- 


sion, or stated that no change 


in time was involved, goes only: 
to. the motives of the contract- 
ing officer, and. does not affect 


the binding character: of the 


legal obligation.. “If any mis- 
take of Jaw. was made, it was 
by the contracting officer and 
was. wholly. unilateral.’ “But 
even if.there had.been a mutual 
mistake of fact,’ the’. change 
order could not be reformed: by 


~. the Board,.since reformation of . 
contracts: is :a judicial. rather 
~ than administrative: PUnOuOn hres 


Delays of Government. aie 


_ Page 


A claim’ for,’ additional. com- a 


pensation to. cover increased 


costs incurred, by: a contractor ae 


because of an allegedly unrea- 


sonable delay of the Govern- es 


ment in furnishing materials 


under a construction contract’. ; 
which provides that “the ‘Gov- : 


ernment may at any, time. sus- 


pend the whole or any portion, _ . 
of the work.under this contract 
but this, right to, suspend the... 


work. shail, not, be construed as 


denying the contractor actual, ee 


reasonable, .and necessary  ex- 
penses due to, delays, caused by 
such suspension,’ 


contracting officer never issued 
a suspension order___-..., euiee 


The judicial doctrine that = 


is inthe na- |. 
ture of a claim for unliquidated . 
damages and is not within the. 
authority of administrative of. , 

| ficials of the Government to. 

_. consider ‘or allow, when. the. 


15 


even. though, the parties. t0,.% 
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contract contemplate delay in 
performance, and. under the 
terms of the contract the Gov- 
ernment is expressly exculpa- 
ted from liability for damages, 
by reason of the delay, the con- 
tract is nevertheless subject. to 
an implied condition that the 
Government will .not. cause 
unreasonable delay was clearly 
applicable to a contract. be- 
tween the Bonneville Power 
Administration anda contrac- 
tor for the construction of a 
‘transmission line: when the 
specifications: under the con- 
tract included a provision that 
the Government would make 
“ “every reasonable effort’’ -to 
secure. rights-of-way. for~ the 
contractor in, advance. of its 


-¢learing operations_ 222222.) 
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‘The ‘Government. was,-how=° 


. ‘ever, ‘liable for damages: for its ~ 
’ delay in making. available to. 


the contractor a number of 


danger tree strips adjacent to 
certain. special. tracts: from 
which the owners of the tracts 
rather than the contractor were 
to remove the merchantable 
_ timber. Although these dan- 
ger tree strips were not made 


available to the ‘contractor: 


until shortly before the final 
date for compietion of the con- 
tract, the Government has 
failed tooffer any reasonable 


explanation for the delay... In’ 


this case, the delay. must.be-re- 
. garded. as especially ‘serious, 
since it was implicit in the 
‘requirements ‘of. the contract 


that the clearing of the special. - 


“tracts and the: felling of: the 
adjacent danger trees would be 
a related operation_.__---.-. 

The Government. was not 
liable for its delay in making 
available to the contractor two 
tracts of the right-of-way which 

-, 418276—-57——8 ~ 
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‘tracts. 


year. 


"statements | 
‘and hence cannot be regarded. ~ 


: Delays of Government—Con. 
were to be.acquired from the © 


Northern Pacific Railroad 
when the Government, was dili- 
gent. both in initiating and 
prosecuting the negotiations 
for the acquisition of these 
The. obstacles’ which 
the Government encountered 
were wholly unexpected, and 
could not be overcome by. any 


measures: on its. part short of 
the institution of condemna- ~ 


tion proceedings, which were 
ordinarily undertaken only as 
a last resort, and’ the Govern- 
ment, moreover, was encour- 
aged to be patient by: a-state- 


meént' of the contractor’s chief: 


officer that he was. not planning 


~ to operate on these tracts that 
Statements made by. | 
‘Government personnel at an. |‘ 
award meéting concerning the’ 
probable date of the acquisi- | 
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tion of these tracts were mere...) — 


of © expectations; 


as. -promissory’: in nature. 


While. ‘the contract provided *: 


that ‘the: Government would 
make’ every’ reasonable effort 


_ to secure the: rights-of-way in 
advance of clearing operations,” 
this was not tantamount to‘a.’’ 


promise that. the rights-of-way 


" would: be available Wituin a 


reasonable time: _..---2-- 2 
A claim of a contractor based 
on increased costs sustained as 


a result, of an alleged suspen=:* 
sion of..work by the Govern- ° 
ment is..a:claim’ for unliqui-. 


dated damages which may. not 
be . administratively allowed, 
notwithstanding the inclusion 
in the specifications of a provi- 
sion relating to costs-involved 


in suspension of. work, where — 


the contracting - officer ‘never 


entered a written suspension 


209 - 
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“formed-as an extra_._-_.._-. - 


Drawings 


Where under a contract for ... 


the construction. of a ‘high 
‘school in the Virgin Islands, 


embankment work remaining 


- Page 

Delays of Government—Con. » _Drawings—Continued. 

Notwithstanding - the sub- - one. of .the’ specifications re- 
mission of a construction pro-. -- quired. the installation of an 
gram .by the contractor, a ‘electrical tie-in -between. the 
claim for additional compensa- -. -vault in the school-and a hos- 
tion based on the alleged pital, “as indicated on the 
failure-of the Government. to plan,’”? but the plan itself con- 
furnish promised equipment in: sisted of two drawings, each of 
the sequence stipulated in such which -bore the: notation ‘‘to 
program is a claim for the al- hospital, N. I. C.,” meaning 
lowance of consequential dam- “Not in Contract,” there is 
ages for. the Government’s an ambiguity in-the contract 
delay, which the contracting rather than a conflict. between 
officer was justified in rejecting _the specification and the draw- 
asa claim. for~ unliquidated ings, and the ambiguity must 
damages that could not be .- be resolved in favor of the 

. settled administratively___.... 401 contractor by not-requiring it: 

Extra work, made necessary 1o install the tie-in... Thisis in ~ 

. by a change. ordered by the accordance with the rule that .. 
contracting officer in the pre- any ambiguity in a. Govern- 
scribed sequences or modes. of ment contract. must bere... 
operation, conceivably. might solved...against the .Govern-.) 

be the basis-of a valid claim ment, which drafted the con-"°. - 
for additional compensation tract..-=-2 eee ry 

: which could administratively - A contractor is not -entitled’. an 

.. be’. allowed, . notwithstanding to additional compensation by. . 

', the, ‘fact. that the work was reason of an. overrun in com-_ 
ordered’ for the. purpose of pacted embankment work.over - - . 
avoiding or mitigating delays . the estimated amount of such 
caused by failure of the Gov- work indicated in the schedule, © 
ernment to furnish equipment notwithstanding that this esti- 

on time. The requisites for mate was‘erroneous, when the. 
an administrative allowance of specifications. included. an ap- 
additional compensation, how- proximate quantities provision; 
ever, do not exist. in a case when the amount of compac- 
where the sequences or modes tion: work actually required: of. 
of operation were. not pre- the contractor. conformed to 
‘scribed by the contract or an the. dimensions and standards 
approved: construction pro- prescribed by the drawings and- 

' gram; where the. work. per-. specifications; and when the 
formed for the purpose _ of. contractor could have roughly 
-avoiding or mitigating the computed this amount from 

. Government-caused delays was the drawings before submitting 

work of a type provided for in its bid. -A. memorandum: is- 
the specifications; and where, sued by one of the Govern- 

_ in any event, there is no show- ment engineers to the contrac- 
ing that the. work was per- tor at its request in which the 

401}. compacted and. uncompacted 


‘to be done was computed in. . 


tabular form in general con- 


formity with the requirements 
__ of the specifications and draw- 
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ings did not constitute a change 
within the meaning. of the 
“changes” article of the cou- 


tract, and hence did not entitle - 


the contractor. to additional 
‘compensation: 22.2222 2 2 


Interpretation 


Where under a contract: for 


the construction of a. high 
school. in the. Virgin Islands, 
one of. the ‘specifications re- 
quired the installation of an 
electrical tie-in. between the 
vault.in the school and a. hos- 
pital, ‘as. indicated ‘on the 
plan,” but the plan itself con- 
sisted of two drawings, each of 
which bore. the ‘notation “to 
hospital, N: I. C.,”. meaning 


“Not In.Contraét,” there is an. 


_ambiguity. inthe contract 
rather than a: conflict between 


.. the specification and the draw-_ 
1. ings, and the ambiguity: must 


\be resolved in favor of the 


contractor by not requiring it.’ 

This is 
in’ accordance. with. the rule- 
that any ambiguity in-a: Gov-__ 
ernment, contract -must. be. 

- resolved against the Govern- 


to install. the . tie-in. 


meant, whick Grafted the con- 


A claim for additional com- 
pensation to cover increased 

_ costs incurred by a contractor 
because of jan. allegedly un- 
reasonable delay of: the’ Gov- 
“ernment in furnishing ~ma- 
terials under.a construction 
contract. which.provides that 
“the Government may at any 

~ time suspend the whole or any 
portion of the work ‘under this 
coutract but this. right to sus- 
pend the work ‘shall not. be 
construed as. denying the con- 
tractor actual, reasonable, and 
necessary’ expenses due to 
delays, caused by such suspen- 
sion,” 


! 


is in the nature of ao 


Page | CONTRACTS—Continued 


289 


24 


‘tities 


“ Interpretation—Continu ed 


claim for unliquidated dam-— 


ages and is. not within the 
authority . of administrative 


officials of the Government to . 


consider or. allow; when -the 


contracting officer never ened 
a suspension order._...------ 


Under article 10 of the stand-: 


ard form of Government. con- 
struction contract which -pro- 


23 
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vides that the contractor “shall = 


be resporisible for all materials. ° 
delivered..and work ‘performed: © 
completion. and‘. final’ 
acceptance, and ‘that upon 
~completion of--the . contract,’ 


until: 


“the work shall be. deliveréd 
complete; and - undamaged,” 
the: burden of - repairing any 
damage to work prior to the 


--aeceptance thereof is put upon. ~ 


the contractor, -notwithstand- 


ing the absence of fault on his — 
a con=.° 


part. Consequently, -’ 
tractor is not entitled: to addi- 


tional’ compensation :.when’ he 


has been required by the con- 
tracting officer to. remove from 


_a@ lateral material blown. there 


by the wind before the work 
had been accepted Rie peeee vibe 

A contractor is not entitled 
to additional. 


structure excavation, for quan- 


visions which -preseribe the 


nature or the sequence of the’ 


contractor’s operations; - when 


» standard practice in. the con- 


struction: of laterals does not 


compensation, © 
under the unit of a schedule for « 


excavated from, pre-. 
viously placed embankments, 
‘above the original ground line, 
- around constant head. orifice 
- and pipe. turnouts,: when the 
specifications. contain. no .pro- ..” 


180°" 


require that the building of the’. 


structures be deferred until 
after all embankment work has 
been completed; and when. the 


- specifications -state or. import 
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that payment is to be made > 


only for excavation that is 
required. The fact that in 
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some of the paragraphs of the .. 


applicable specification, which 


dealt with types of structures’ 


“not involved in the present 
claim, it: was specifically stated 
that excavation for: structures 
would be measured .for ‘pay- 
ment “below the original 
ground surface’ does not in 


itself establish an ambiguity 


in the applicable paragraphs, 


which were otherwise clear but: .. 


omitted this. phrase.. ‘There 


are many ways.of expressing - 


the same. thought, and differ- 


ences in the use of language do ~ . 
not necessarily. betoken differ- ... 


ences in. meaning. and inten- 


Where the parties.to a con- 


tract. for the clearing of a 
right-of-way. have construed 
the provisions of the. specifica- 


tions applicable, strictly speak~ 


ing, only: to. the right-of-way 


‘itself as applicable. also. to . 
adjacent . danger tree. areas, ~. 


_-- the Board will adopt the prac- 
tical’ construction put upon 


. the requirements of the con~ — 


tract by the parties them- 


When the specification gov- 
erning. the clearing of the 
special: tracts and adjacent 
danger tree. strips provided 
that the landowners. would 
“remove ~ any. merchantable 


timber required to’ be cut by | 


these specifications,” the speci-~ 


fication was ambiguous. — 


-ment supervising the perform- 
“ance of the contract, including 
presumably the contracting of-~ 
ficer, assumed that the land~- 


owners would both cut and.re~ 


move the merchantable timber 
on these: tracts. and adjacent 


When 
all the officers of the Govern-.- 
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‘ contract, 


Interpretation—Continued 

danger: tree. strips, and indeed 
negotiated with the contractor 
for a long time with respect to 
additional. compensation for 
cutting the merchantable tim- 


_- ber on the danger tree strips, 


the Board will adopt the prac-. 
tical construction put upon 
the contract by the parties, 
especially in view of the famil- 
iar rule that any ambiguity in 
a. Government. construction 
contract. must be. resolved 
against the Government. Con- 
sequently, the contractor is 


‘ entitled to additional compen- 


sation for the. extra work 


which was the subject_of the’. 


negotiations___2:.-2------.- 

Although approximate quan- 
tities provisions . included . in 
specifications have. varied 


greatly in their phraseology, _ 


and these variations, particu- 


_ larly when coupled with differ- 


ences in other provisions of the 
could 


cases, such provisions haye 
been ‘generally held to méan 
that the quantities of sfork 
actually required to Be per- 
formed under the contract, 
whether greater or less than 
the quantities stated in the 


schedule, are to be paid f for at. 


the unit prices bid by: the con- 
tractor,. and that the mere ex- 
istence’ of an overrun. above 
or an underrun- below. the 
schedule quantities is‘not suf- 
ficient cause for the allowance 
of an equitable adjustment 
predicated on the actual cost 
of the work done by the con- 
tractor. oseches cles ee 

In construing an ambiguous 
provision of a contract weight 
may be given to the practical. 


provision by principal subor- 


dinates of the contracting offi- 


conceivably |»! 
- affect the result in individual’ 


Page 
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interpretation placed upon the. _ 
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Interpretation—Continued 
cer who. participated. actively 
in its administration. ....-._. 
‘Notices’s 

The contractor was pro- 
‘ceeding legally at its own risk 
in moving men and equipment 
‘to. tracts of the right-of-way 
prior to the receipt of formal 


“written. notice that the tracts | 


‘were available, and hence the 
Government was not liable for 
-any..damages which the con- 
-tractor may have sustained as 
-a result of its premature occu- 
-pation of the tracts_.._._.-_- 


> Payments. . 

The. Board must reise the 
-contractor’s claim that it is en- 
‘titled to additional .compensa- 
-tion for cutting: the merchant- 


-able timber :on. the. special | 


tracts ‘themselves... The. con- 
‘tractor performed. this . work 


“Newithout making..any effort to 


< acm an extra work order in 
writing as required by. the con- 
-tract\and :specifications. The 
-performance: of the work -with- 
-out obtaining an- extra. work 


order. matie it-.voluntary,, and » 


‘it has long, been settled. that a 
‘contractor is" not. entitled .to 


.additional . compensation . for . 


‘voluntary. work. _ The fact,that 
‘partial: payments were made 


-during’: the -progress., of . the | 
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work..is: also. without. signifi- 


-cance, since such:- payments :; 


-were-only--provisional;.nor.did 


‘the performance of the: work - 
-with- knowledge of the:Govern-. . 
‘ment inspectors improve ’..the: 


-contractor’s. Position. A .con- 


-tractor: may: ‘have. reasons..:of ,,..,. 


“his own-for undertaking. work’; 


‘not required -by. the specifica-.-.. 


-thé work affected the interests 
-of the. Government. 


413276-—5T—_4 


Ifthe - 
-presenie ‘of inspéctors could‘ 


“tions, and the inspectors would. . , 
“not. interfere with him unless | 


363 | 





in fact. merchantable. 
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Payments—C ontinued _ 


validate. work 
without a written extra work 
order, the requirement that 
such .an order. be obtained 
would be rendered nugatory, 
since Government - inspectors 
are always present at the sites 
of the work. Furthermore, 
the contractor has failed to 
show convincingly that the so- 
called merchantable timber 
cut from the special tracts was 
Since 
the definition of. merchanta- 
bility in the specifications was: 
rather vague, the ©. parties . 
solved this problem practi- 


25 


Page 


sundeviacen vu 


cally by arranging to have the»: 


merchantable trees’ marked 
with yellow paint: 
dence does not warrant the 
conclusion, : however, «that the 
trees were So Marked_.. ous. . 


When in the course of clear- 


ing the right-of-way a forest: 


fire occurred, the contractor | 


was required under the appli- 


cable specifications to maké 
every reasonable effort to sup- 


The evi- . 


press the fire, and hence is ‘not 


entitled to additional compen- 


sation to cover its costs of sup- ~ 
It is‘ imma- - 


pressing’ the fire. 


terial that the fire*may not © 


have been caused by its opera- 


_ tions, and that orders to’ sup- i 


press the fire were issued to the 
contractor by the contracting 


officer “upon request of the ~~ 


United ‘ States Forest Service. 
If the ‘fire was caused by the 


- contractor’s operations, it was 
liable, moreover, to pay to the © 


Forest Service its costs of sup- 
pressing the fire, and damages 


for injury to National Forest - ~ 


lands, and the 
officer was justified ‘in with- 
holding from payments due‘to- 


the contractor‘an amount suf-" 


ficient'to cover this contingent 
liability. 


contracting ‘| 


Although the ¢on- °° 
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tracting officer has found that 
the fire was caused by the con- 
tractor’s . operations, and is 
liable to the Forest Service for 
its costs and damages, his find- 


ing is 4 mere conclusion wholly - 


unsupported by the evidentiary 


facts, and he is directed to re-' 


vise his finding to remedy this 
defecti2-c2 sce 50 2222 sesi 


Performance : 
The Board must ait the 
contractor’s claim that it is en- 
titled to additional compensa- 
tion for cutting the merchant- 
able timber on the special tracts 
themselves. The. contractor 
performed : this: work without 
‘making any effort to obtain an 
extra work order in writing as 
required by the contract and 
specifications. The perform- 
ance of the work without ob- 


taining an extra work order’ 


made it voluntary, and it has 


long been settled that a con- - 


tractor is.not entitled to addi- 
tional compensation for volun- 
tary work... The fact that par- 
tial payments were made. dur- 
ing the progress. of. the work is 
also without significance, since 
such payments were only pro- 
visional; nor did the perform- 
ance of the work with knowl- 
edge of the Government inspec- 
tors improve the contractor’s 
position. A contractor may 


have reasons of his own for'un- 


dertaking work not required: by 
the specifications, and the in- 
spectors would not. interfere 


with him. unless the. work. af- 


‘fected the interests of the Gov- 
ernment. If the presence of in- 
spectors could validate work 
undertaken without a written 
extra work order, the require- 
ment that. such an order be 
obtained would: be rendered 
nugatory, since Government 
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inspectors are always ‘present 
-at the-sites- of the work. .Fur- 


Page . 


thermore, thé’ cotitractor has -... 


failed to. show convincingly 
that the so-called “merchant- 
able timber cut from the special 
tracts was in fact merchant- 
able. “Since the definition: of 
merchantability in the specifi- 


cations was rather vague, the © : 
parties solved this’ problem 


. practically “by. arranging to 


have. the merchantable trees 


marked with yellow paint., The ' 


evidence does not’wartant the 
conclusion, however, that. the 
trees were so marked_-._-~-. 


The test for determining - 


whether the work under a Gov- 
ernment contract’ has © been. 


209 


completed, within the intent of | ~ 


provisions imposing liquidated 
damages for failure to com- 


plete the work by a prescribed . 
date, is not whether every jot 
and tittle‘of the work: hasbeen: - 
done, but whether the contrac-/”: 


tor has substantially eas ae 


the work required by the c 
tract. Evidence that the job o at 


building a particular ‘structure 


has been substantially / com-.- 


pleted may be found in’ the re- 
lative inconsequentiality, both 
as to character and amount, of 
the work remaining‘to be done; 
in the -succéssful use. of: the 


structure for-its intended pur- ~ 


pose, notwithstanding some un- 
corrected defects; and in the 


expert opinions of the-chiefs<of .. 
the engineering and: adminis- - 
trative services of the bureau : 


that made the’ contract and 
supervised its: administration . 
to the effect that the contract 


‘work had ‘been - ‘substantially 


completed_-.22--2-222----2- 
Protests 


‘Claims. for “additional : com-.. 


pensation arising out of the 


381 
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construction ‘of the Fort Clark. 


Unit. of the Missouri River Ba- 
sin Project must'-be. rejected; 


when * the. claims. -are either. 
based. on «alleged extra work | 


which was required by the 


specifications, or the claims are . 


for unliquidated damages not 
cognizable by the Board, or the 
contractor failed. to. protest 
against the. alleged extra work 
as. required ‘by the -specifica- 


A waiver of the failure of a- 


contractor to comply with the 
. provisions of the specifications 
relating to protest cannot: ap- 
propriately be implied’ when 
the. contracting officer con- 
sidered. some aspects .of the 


merits: of the claim only be-_ 


cause he was under the impres- 
sion that the claim had been 
withdrawn____- ee ge ee ee 


Release 


“As: releases obtained by the 
Government by ‘means. ofthe: 


exertion of economic “duress 


-have been treated.as unilateral : 


decisions of the. contracting 
officer that are subject to ap- 
peal under the disputes clause 
of. Government construction 
contracts, a 
should not have: been accepted 


by the Government may simi-. 
larly ‘be, treated.-as’ the: uni-. 

‘lateral-act;-of -the- contractor ° 
and may ‘be disregarded by the. 
‘administrative. reviewing au-_ 


- thority: on appeal. Although 


release: -which:: 
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such. an authority may not.re- °- 


form contractual instruments, 


‘the:disregard of the release un-...... 
der’ such circumstances, does’ - 


not constitute: an affirmative 
act of'reformation.~--._.--_- 


A claim for additional com- 
pensation for repairing leaks: | 


in pipes under a contract:which 


153 


involved. the construction: of: °.. 


Release—Continued 


pipelines may be allowed not- 


withstanding the execution :by 


the contractor of a release of ” . 


claims ‘arising out of such re- 


pairs when the contractor: er-' 


ronneously. understated’ : the 


number of. the ieaks’ repaired * 
and the Government, in accept~ 
ing the release had knowledge 


of circumstances which should 
have put it on notice that the 


amount: of the claim reserved: ” 


in the release was so-low as to 
indicate. that the - contractor 


"was making a mistake and that 
its acceptance would _there- 


fore, be inequitable- gape eae Be 


Specifications . 


aT 


Page: ‘ 


183 


“Where. under .a Sontract for: 


the ‘construction of a high. 


school in the Virgin. Islands, 


one of the specifications’ re- . .. 
‘quired the installation of. an. 


electrical tie-in _between... the 
vault in: the seliool:and a ‘hespi- 
tal, “as indicated on-the plan,’” 


but the plam itself consisted-of~ - 
two. drawings, each of. which. 


bore the notation..““to hospital, 
N. I. 
Contract,” there .is an am- 
biguity in the. contract. rather 


than a conflict between the. 


specification. and'the drawings, 
and the ambiguity must be re- 
solved. in. favor’ of: the. con- 


- tractor by not requiring ‘it to.. 
‘This -is im: 
accordance with: the ‘riile ‘that: 


install .the . tie-in... 


any ambiguity in. a. Govern- 
ment contract must. be re- 
solved against the Govern- 


_ ment, which drafted the con- 


Claims for additional: com- 
pensation arising out of the 


‘construction of ‘the Fort Clark: - 
. Unit of :the 


: Missouri - River 


C.,” meaning “Not. In. ; ee 


coy Be 


Basin. Project must be rejected;...-. « 


‘when the claims: are either 
“based: ‘on alleged. extra: work. 
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“which was required by the . 


specifications, or the claims are 


‘for- unliquidated damages not 


cognizable by the Board, or the 
contractor failed to. protest 
against the alleged extra work 


as required .by the specifica- . 


Where in the construction of 


‘a canal, the contractor chose 


to construct a single “railroad”’ 
type of..embankment of suffi- 
cient width to. encompass both 


“banks, and ‘then excavated the. 


canal prism from this embank- 
ment, the contractor is not en- 


: titled to. additional compensa- 


tion for re-excavating or re- 


“handling the embankment ma- 


cover all work done. 


. areas, not designated on. the « 
‘plans, the right must be exer- 


terial’ under specifications 
which left the sequence. of ‘op- 


erations entirely to the con- 


tractor, and provided ‘that the 
‘applicable: unit prices ‘were to 
The fact 
that there may have been no 
other ‘practicable method of 
constructing the canal than the 
one adopted: does’ not ‘entitle 


the contractor” to edutcnal 
compensation.—.--.- Senators J 


When specifications: provide 
that a contracting officer may 
designate additional. borrow 


cised reasonably.: The issue of 
reasonability - may not ‘‘be 


raised, however, bya contractor ° 


who has concurred in the open- 
ing of a borrow area_ v2 -+-__ 


A. contractor is not’ éntitled © 

“compensation, 
under the unit of a schedule for — 

“gtructure excavation, for quan- 
tities excavated from: previous- . 


to : additional 


ly placed embankments, above. 
the original ground line, around 
constant head orifice and: pipe 


turnouts, when ‘the specifica- 


tions: ¢ontain - no © provisions 
which prescribe the nature. or: 
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fe the sequence of the contractor’s 


operations; when standard 
practice in the construction of 
laterals does not require that 


Page, 


the building of thestructures 


be deferred. until after all.em- 
bankment work has been com- 
pleted; and when the specifica- 
tions state or: import that 
payment is to be made only for 
excavation .that is required. 
The fact. that in some of the 


paragraphs of the applicable . 


specification, which dealt with 
types of structures not involved 
in the present claim, it was 
specifically stated that exca- 


vation for.structures would. be 


measured for. payment ‘‘below, 


the original ground surface” | 


does not in itself. establish an_ . 


ambiguity in the applicable 


paragraphs, which were other-~ 


wise clear but. omitted this 
phrase. 
of expressing the same thought, 


_ and differences in the use of © 
: language. do’ not necessarily 
betoken differences in’ meaning - 


and intention ___ = ~~. ie cope ara 
Where the ‘parties to a con= 


tract for the cléaring of a right-“'- 
of-way have construed the pro- - 
visions of ‘the specifications ° 


There are many ways 


180 


applicable,’ strictly’ speaking; -- 


only to the right-of-way itself: 


as applicable also* to adjacent: °°: 


danger ‘tree areas, the’‘Board 


will adopt. the practical con- 


struction put upon-the require. ~ 


ments of the ‘contract by the 
parties'themiselves__i.---22__ 

When. the specification’ gov- 
erning  the- clearing of ‘the 
special tracts‘and adjacent dan- 


ger tree strips provided that’ 


the landowners would‘ ‘remove 


‘any merchantable’ timber re- 


quired -to be: cut. by” these 


_ specifications,” the’ specifica-- 


tion was “ambiguous. When 


: all the officers of the Govern- 


209 
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ment’ supervising the perform- 

ance of the contract, including 
presumably the: contracting 
officer, assumed that the land- 


owners would both cut and: 
remove the merchantable tim-: 


_ beron these tracts and adjacent 
danger tree strips, and indeed 
negotiated with the contractor 


for a long time with respect.to 


additional compensation’ for 
cutting’ the-merchantable tim- 
ber’on the danger ‘tree strips, 
the Board will adopt 'the prac- 
tical construction put upon the 
contract, by the ‘parties, espe~ 


cially in view of the familiar 
rule that’ any ambiguity in a“ 


Government’ construction con-~ 
tract. must ‘be: tesolved against: 
the Government. ' Consequent- 


ly, the contractor is entitled 
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to additional ‘ compensation for 


the extra work which was’ the 
subject of the negotiations ___ 
The Board must reject the’ 

> eontractor’s ‘claim ‘that, it is 


entitled to additional’ compen-| 


“209 


sation for cutting the merchant- 


able’ timber on ‘the’ ‘special 
tracts themselves. 
tractor performed this: work: 


without making any’ effort’ to” 


“The con- 


obtaiii an extra work order in” 


writing” as’ required’ by . the 
contract’ and’ specifications. 


The performance of the work  ~ 


without ~ obtaining -an extra * 


work order made it voluntary, 


and it has long been settled that ae 


a contractor is not: entitled to 


additional competisation for’ 
voluntary work. The fact that. 
partial payments were made dur- 


ing the ‘progress of the work is 


also: without significance, since — 


such ‘payments were only pro- 


visional; nor did the perform~.’ : 


ance. of the work with’ knowl- ’ 


edge of the Government in- | ~ 


spectors itaprove the contrac- 
tor’s position: ‘A contractor 


Specifications—Continued’ ’ 


may. ‘have reasons of his own for 
undertaking work not required 
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by the specifications, and the ! 


inspectors would not interfere 
with him’ unless the ‘work 


affected the interests of the 


Government. If the presence 
of inspectors could validate 
work undertaken without a 


requirement that such an order 
be obtained would’ be rendered 
nugatory, since’ Government 
inspectors are always present’ at 


’ the sites of the work.. Further- 
more; the contractor has failed’ 
“to show convincingly that the” 
so-called merchantable® timber « 


cut from the special tracts was 
in fact’ merchantable; Since 


‘the definition of merchantabil-.. 


written’ extra work order; the“ ' 


ity in’ the - specifications was” 
rather vague, the parties solved. ay 


paint. 
warrant the conclusion, how- 
ever, that. the trees were so 


When in the coursé falas: 
ing the right-of-way a forest 
fire’ occurred, the. contractor 
was required under the appli- 


cable specifications to make 
_every reasonable effort to sup-. “ 


press the fire, and’ hence is not 


_ this problem ‘practically: by ar-:°" 
' ranging +o have the’merchant-" ~ 
_ able trees* marked’ with yellow 
‘The evidence‘ddes not: * 
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entitled’ to additional com- 


pensation to cover its costs of 
suppressing the 


not: have:‘been ‘caused: by: its 
operations, and that orders. to 
suppress the fire .were. issued 


to the contractor by the con- 


tracting officer upon request of 


fire. It is’ 
immaterial that the fire may- 


the United States Forest Serv- ¢ 


ice. If the fire was caused:by, 
the contractor’s operations, it 
was liable, moreover, to:pay to 


_the Forest Service its*costs. of ~~" 


suppressing the fire, and dam- ~* 
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ages for injury ‘to’ National 


Forest lands, and the contract- 
- ing officer was justified in with- , 


‘holding from payments due to 
the contractor. an’. amount 


sufficient. to cover this. con-_. 


tingent liability. Although the 
“¢ontracting- officer has found 


that the fire was.caused by the . 


-contractor’s operations, and is 
_ liable to the Forest Service: for 
‘its costs and.damages, his find- 
ing is a mere conclusion wholly 


unsupported by the. evidenti-... 


ary facts, and he is directed to 
revise his’ ane to remedy 
this defeet___.._=_- fel eaten ase 


A contractor. is not entitled . 


to additional. compensation by 
reason. of an overrun in com- 


pacted embankment work over , 


“the estimated’ amount. of such 
work indicated in the schedule, 
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n notwithstanding that this esti- ee 


mate, was erroneous, when. the 


specifications: included: an. ap--: 


proximate quantities provision ; . 
when the amount of compac- 
tion. work actually required of 
ueethe contractor conformed to 
~ the. dimensions and standards 
prescribed by the drawings and 
specifications; and. when: the 


“-eontractor, could: have roughly - 


computed , this amount. from - 


the drawings before submitting 
its bid. A memorandum issued 


by one of the Government en- | 
gineers to the contractor at its. 


request in which the compacted... | 


and uncompacted embankment 


work remaining to be done was...’ 


computed in. tabular form in 


general conformity. with the. - 


requirements of the. specifica- n , 


tions and drawings did not - 


constitute a change. within. the 
meaning of the “changes” 


article of. the contract,’ and. 


hence did not-entitle the eon- 
tractor to additional compen~- 
sation _ - Buia Ro a 


“was. 
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Although approximate quan- 

tities provisions included in 

specifications. have 


ences in other provisions of the 
contract, could. conceivably 


affect the result in: individual. . 


cases, such provisions have 
been genérally held to ‘mean 
that the quantities of work 
actually required. to ‘be. per- 


formed under the contract, . 


whether greater or less than 
the quantities stated in .the 
schedule, are to be paid for at 
the unit prices bid by the con- 
tractor, and that. the mere 


_ existence .of. an overrun ‘above 


varied ° 
‘greatly in their phraseology, 
and these variations, particu- : 
larly when coupled with differ-. 


a Page 


or .an_ underrun. below. the: ..- 
schedule’ quaiitities is not suffi- 2 


. cient cause for the allowance of » 


‘an equitable adjustment pred- 


icated on. the actual. cost.of the 


work:done by the contractor_:. 
When aspecification requires « 


289 


that the. contractor ‘shall sub- 


mit a construction program to 


. the contracting -officer but does 


not provide for its approval by 


him, it. must be assumed. that, ,. 


it was submitted merely for the 


information ..of. the Govern-. _ 
Moreover, even if:pro--... 
“vision had. been made. for the 


ment; 


approval of. the construction 


program, such approval could .* ; 


“not be given by the construc-_. 


tion. engineer unless authorized: : 7 
to do° so by. the: contract- — 


ing officer. : 


off Consequently, al- ... 
though the Government had - 
undertaken to furnish certain. ... 


equipment. to the:contractor, it: : » 


because of the submission of 


7 the construction program, to: .. 
furnish such equipment.in such 
_ sequence_as would enable. the 


not obligated, . merely 


contractor to fulfill the cons ._ 


" struetion program without in- Ee 
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‘Specifications—Continued 


curring the assessment of liqui- 
dated damages. __.2----.-2-- 


Subcontractors and Suppliers 
Although: in general: a .con- 
tractor who 
appeal: should be prepared -to 
substantiate the. claim before 
‘the Board ‘with reasonable 
promptness, and. should: not, 
‘ sindeed,. present the claim un- 
‘less he has reason. to suppose 
that it ‘is. meritorious, the 
Board will grant a request of 


the contractor. that _consider- - 


ation..-of.. the claim. .by the 
Board be deferred pending the 
outcome. of litigation between 
the contractor and his subcon- 


tractor when counsel for the. . 


Government; does not object, 
:.. and it appears from the nature 


Page | CONTRACTS—Continued 


401 


has taken an - 


"of the claim that:the interests 


~ of the Government will ‘not: be 
‘prejudiced. . Although the 
‘present.. case ..will be. marked 
“closed” on the Board’s docket, 
‘the contractor may: file a re- 
“quest that it. be reopened, 


‘within a: reasonable time after. 


the determination of the liti- 
gation in which it is:involved-- 


‘Suspension and. -Termination™. : 


A. claim’'of a contractor 
‘based on increased ‘costs sus- 
tained asa result ofan alleged 
suspension ‘of “work ‘by “the 


* Government is a claim for un-: 


liquidated damages which may 
not be administratively’ -al- 
lowed, notwithstanding the in- 


clusion in the specifications of: 
a provision relating to costs in-. 


. volved in suspension of work, 
“ “where the. contracting officer 
never-entered a--written’ sus- 
pension order_ 2222 ee 

Under a contract which gives 


the Government engineer 


authority to suspend the work 


in. whole: or in: part. because of | 


“unsuitable: weather,’’” the 


180. 
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_ additional’ information, 


Suspension and Termination— 


Continued. 


existence of weather, conditions 
that. would justify the exercise 
of this authority constitutes 
sufficient ground for an exten~ 
sion: of the contract: perform~ 
ance time. -Such . authority 
may. be exercised: retroactively. 
after a period of. unsuitable 


31 


Page 


weather. has commenced or, .. 


_ indeed, ‘after the period has. 


Unforeseeable Causes 


Where the record before the 
Board of Contract. Appeals 


’ with respect to a. claim for. . 
extensions of time by reason of ©” 
. various unforeseeable‘causes of 
delay contains material in-: 


formation. that was not before 
the contracting officer, but 
where this information is not 
sufficient to: enable the Board 


to determine the precise exten- 


sions of time ‘to. which the 
appellant may be entitled, the 
Board -will remand the case to 
the contracting officer for re- 
determination of the merits of 
the claim in the light of such 
any 
supporting proof that: the ap- 
pellant may* choose to submit, 


‘and. the comments: of the 


Board as to the legal principles 


381 


that should be applied by the - . 


contracting officer in making 
such redetermination____-~--- 

A contractor who.is directed 
to perform extra work after the 


381 


completion date of the contract .... 


has passed. is entitled to. an 
extension of: time equal to the 


number of days from the date -. 


the work was directed until the -,; 


date ‘when. it is -completed, 
provided the contractor has not 


‘delayed the. extra ‘work un- 


necessarily. The’ time .con- 
sumed by the Government in 


determining the substance. of 
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Unforeseeable Causes—Con: 
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the extra work to be directed is 


likewise excusable if the work. 


is needed in order. to correct a 
condition that. was: brought 
about by an error of the Gov- 
ernment and that obstructs 
the orderly performance of the 
- original contract work_______ 


Under a contract which gives 


381 


the Government engineer au- — 


thority to suspend the work in 
‘whole or in part because of 
“unsuitable weather,’’ the exist- 
ence of weather conditions 
that would justify the exercise 
of this authority constitutes 
sufficient ground for an exten- 
sion of the contract perform- 
ance time... Such authority 
may. be exercised retroactively 
after a period of unsuitable 
weather has. commenced or, 
indeed,. after the period: has 


DESERT LAND ENTRY ©. 


Water Right ; 
Applications to make desert 


land entries in’ Arizona cannot. 


be allowed where the entries 


381 


would. be dependent upon per- tas 


colating. waters for reclama- 


EMINENT DOMAIN - 

The -Government was: not 
liable for its delay in making 
available to the contractor two 
tracts of the right-of-way which 


were ‘to be acquired from the- 


Northern Pacific Railroad when 
the Government. was diligent 
both'in initiating and prosecut- 
ing the negotiations for the ac 
quisition of these tracts. The 
obstacles’ which the: Govern- 
ment- encountered were wholly 
unexpected, and could not. be 


overcome by aly measures on- 


“79. 


its part short of the institution: >-- 


of condemnation proceedings, 
which were ordinarily. under- 


taken only 4s a last resort, and 
the Government;-moreover, was 


>; encouraged to be patient by a 


statement of the contractor's 
chief officer that he was not 
planning to operate’ on these 
tracts that year. Statements 
made by Government person~ 
nel at an award meeting con- 
cerning the probable date of 
the acquisition of these tracts: 
were mere. statements of ex-: 
pectations, and: hence cannot 


be regarded as promissory in: - 


nature. While’ the contract’ 


provided that the Government © 
would make every reasonable: 
effort to secure the rights-of-: 
way in advance of clearing op~! 
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erations, this was not tanta-— : 
mount to a promise that the ° 


rights-of-way would’ be avail-” 
able within a reasonable time__- 


ENLARGED HOMESTEADS 


Mineral Reservation 


209 


Where a patent'was issued in’ : 


1919 containing: a; mineral res-- 


ervation to the United ‘States 
of all minerals under the Stock- 


raising Honiestead Act of De-- 


cember 29, 1916, and’ the 


patentee accepted the patent’ '” 


without objection, ;a supple-. 


mental patent without a-min- 
eral reservation.as to part of 
the:land as to:which the reser- 
vation may have. been errone- 


ously imposed will not be issued’ 


where the patentee did not ob- 
ject. and ‘the successor to the .. 
patentee has held title for 24 . 


years. without. protest. .and ‘the 
Department has issued an.oil. 


and gas lease for the land in-.. 


| EXPENDITURES 


(See also Funds:) 


Special Funds ; 
Expenses: incurred by the 


465 


Tribal Council on and:after'the: .. : 


date of the Secretarial: procla-. 
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- mation declaring’ the act of — 
September 3, 1954; to be in — 
effect are not reimbursable by 


the United States. 2222. 
The payment of $2,250,000 


provided for in section II of. 


the act may not be increased 
or decreased without further 
"legislation by the Conerens 2 


- FREIGHT RATES 
The Secretary of the Interior. 
has authority under the pro- 
visions of the. act of March 12, 
1914 (38 Stat. 305; 48 U.S. C. 


sec, 801: ef -seg.), to establish © 


through rates which are differ- 
ent from local: rates applicable 
to intermediate points and to 
establish -rates’ for freight 
shipped from ports in the States 
via steamship and. the Alaska 


Railroad - Bestest et 


FUNDS © 
(See also Accounts.) 


Generally ' ; 


_ Expenses incurred by. the. 
Tribal Council on and after'the ~ 


., date of: the. Secretarial procla- 
“mation declaring the ‘act of 
September 3, 1954, to be in 
effect..are-not reimbursable Ry 
the United States_..__.____- 
The payment of $2,250,000 
provided for in.section II of 
the‘act may not be increased or 
decreased without further legis 
lation by the Congress_ -_-___ 


GEOLOGICAL SURVEY 


When the. Director of the 


Geological Survey. recom- 


mends certain acquired lands . 


of the United States for leasing 
in accordance -with the. com- 
petitive leasing provisions of 
the Mineral. Leasing. Act, he 
‘has, in effect, defined them as 


being within the known geo-.. 


logic structure of, a. producing 
oil and gas field._.._.2___2__ 
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Apportionment of Land 


33 


Page 


Where land available for’? 


leasing under section 15 of the 
Taylor Grazing Act is not suf- 
ficient to enable each prefer- 
ence Tight applicant to receive 
sufficient land to permit the 


proper use of his contiguous — 


land, an apportionment of the 
available land among the pref- 


erence right applicants must 


Preference Right Applicants 

A corporation whose claim 
to a preference right to a lease 
under section 15 of the Taylor 
Grazing Act is predicated upon 
the fact that members of the 
corporation own or lease lands 
contiguous to the land applied 


for is not a preference right. 


claimant unless it. can show 


258 


that it at least occupies suse an 


contiguous lands_._.~ = et eet? 


‘GRAZING PERMITS AND u 


CENSES 


Adjudication 
Where, after hearing on the 


denial of a grazing permittee’s — 


application for use of a specific 
portion of the Federal range, 
the examiner found that the 


. permittee’s livestock used the - 


area in question during the 
priority period, an apparent 
conclusion in the decision on 


258 


appeal from the examiner’s de- ~~ 


cision will be set aside where it 
is inconsistent with the exam- 
iner’s finding: regarding use of 
the area in dispute during the 
priority. period, where . sub- 
stantial evidence upon which 
such conclusion. is based is not 
set forth, and where such con- 
clusion might later prejudice 


the interests of the permittee. _ 


Apportionment of Federal . 


Range ; 
A grazing permittee who ap- 
peals from a denial of an ap- 


269 
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CENSES—Continued ; 
Apportionment of Federal 
Range—Continued — 
plication for allotment. of a 
specific. area of the Federal 
Range should show, in addi- 
tion to the fact that .he used 
the area during. the priority 
period, that he has. not been 
allotted grazing privileges to 
which he is. entitled or that 


exclusion from a specific area 


is detrimental to his livestock 
operation.__--- 22.2222 lL. 
HOMESTEADS (ORDINARY) 
(See also Enlarged Home- 
steads, Stockraising Home- 
steads.) 
Contests : 
If a homestead entryman 
goes into military service after 
a contest. is initiated against 


his entry, the contest will not . 


be dismissed but the : pro- 
ceedings will be .suspended 
during his period of military 
BOEVICC = coc sees laste ce 

Under the regulations of the 
Department..a. contest’ can be 
initiated against a homestead 
entry on grounds'-other than 
abandonment although the 
entryman has gone into: mili- 
tary service__..2-.00 222.2 -- 


Cultivation 


. The regulatory. provision in 
43 CFR 181.39 (a) that if a World 
War II veteran who is entitled 


to. the benefits of the act of... 


September 27, 1944, makes 
homestead. entry but ‘delays 


the submission of proof beyond . 


the period for which residence 
is required, the cultivation nec- 
essary during each annual 
cultivable season elapsing or 
reached before the submission 
of. final proof must be shown” 
means cultivation necessary 
under the homestead laws, as 
modified by the act of Septem- 
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|. September 27, 
provides: that qualified vet- 


Continued | 
Cultivation—Continued 
ber 27, 1944, which provides 
that qualified veterans shall: 


_ have the period of military 


service, not. exceeding 2. years,. 
construed to be equivalent to 
residence and cultivation upon 
the land for une same length of 


Where an entrymar claiming 
credit. for 2 years’ military 


‘service under the act of Sep- © 


tember 27, 1944, on an entry 
made before June 16, 1954, 
complied with the. residence 


requirements of the homestead: - 


law, has a habitable house on 
the entry, 
land for each year and one- 
eighth of the entry area during 
the final entry year, and where: 
facts are -asserted which, if 
established, would justify. re-- 
duction of cultivation required 
during. the fourth entry year, 
a patent may be issued on the 


entry upon submission of evi-: . 


dence of military service and 
evidence justifying a reduction 
of. cultivation for the fourth’ 
entry years..-..2.-.--.----- 


Military Service 


The regulatory provision in’: 


48 CFR 181.39(a) that if a 
World War II veteran: who is. 
entitled to the: benefits of the: 
act. of September 27, 1944, 
makes homestead entry but 
“delays the submission of proof’ 
beyond the period for. which 
residence is required, the. cul-- 
tivation necessary during each 
annual cultivable season elaps-- 
ing or reached before the. sub- 
mission of final proof must be 
shown” means cultivation nec-. 
essary under. the homestead! 
laws, as modified by the act of 


erans shall have the period of 


cultivated some. . 


1944, © which _ 


P. age: 


172 


172: 


INDUX-DIGEST 


HOMESTEADS  (ORDINARY)— © 


Continued 
Military Service—Continued - 
military service, not exceeding 

2° years, 


cultivation upon the land for 
the same length of time __-__ 

Where an entryman claiming 
credit’. for’.2 years’ military 


service; under ‘the .act of .Sep-. 


tember ,.27,°.1944;:0n:.an .entry 
made before:.June..16,..1954, 
complied: withthe «residence 
requirements of the homestead 
law, has a habitable house on 
the entry, 
land for each year and one- 
‘eighth of the entry area during 
the final entry year, | and where 
facts are asserted which, if 
established, would justify re- 
duction of cultivation required 
during the: fourth entry: year, 


. a patent may be issued on the. 


entry. upon. submission: of evi- 
. dence of military service and 
” evidence justifying a reduction 
of cultivation for the fourth 


entry year____-_ ene e ors ae. 
and Sailors” 


The. Soldiers’ 
Civil’ Relief Act of 1940: does 


"not protect a. homestead entry- _ 


man from failures.to .comply 


with. the’ homestead: laws be- ° 


fore he enters military. service 

A person who, in addition to 
regular college: .courses,. is. en- 
rolled in, advanced ROTC 


under an’ agreement to con- 
tinue taking such courses,: to. 


accept a reserve commission, 
‘and thereafter to: serve 2 
years:'on active duty is not 


engaged in military . service. 


within the meaning’of the pro- 
vision of the Soldiers’ and 
Sailors’: Civil Relief: Act: that 


military. service includes edu-- . 


'. cation and. training under the 
Supervision of the: United 
States..preliminary to induc- 


tion; and one who succeeds to - 


the rights of. ‘an. entryman, 


construed to - be. : 
equivalent to residence and’ 


cultivated. some. 


Page 


172. 
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HOMESTEADS (ORDINARY) — 
Continued 


Military. Service—Continued 
while taking advanced ROTC, 


cannot be-considered to have «‘: 
such’ 


_ initiated. or. acquired * 
rights during a period: of mili- 


tary service as defined by. the: 


Relief Act-.-- 2022 ae 


INDIAN LANDS © 
Generally 


Under section XI of the act 


of September.3, 1954. (68 Stat. 


35 


Page 


852) - 


1191), lessee Indians within the . . 7 


taking area of the Oahe Dam 
and. reservoir project. ‘must 
continue to pay rent during 


the, period the lands continue oa 


. to. be used under: the pro- 
visions of this section ..22=202 


Section XI of the act of. 
September. 3, 1954, does. not. - 


‘authorize’ the ‘purchase of 


lands in a trust status asia. °)! 


“substitute: for land in thé) -. 
: Oahe # 
project which is held by an 


taking area of the. 
individual member’ of the 
‘Cheyenne River Sioux. ‘Tribe 
in. unrestricted fee. simple 


ownership, © 


The benefits of section XI 
of the act of September 3, 


Memoranduim ©: 
Opinion of March 2, 1955, re-: 
: considered and affirmed --— =v." 


1954;: may not be extended 


to Indians who ‘own ‘no land 


within the taking area of thé’ 


Oahe Dam project__.------- + 
Although the legislative his- 
tory of an act of Congress may 
not be drawn upon to éstablish 
-.& Meaning or intent contrary 
to the. clear language of the 
act, this rule is without appli- 
‘eation “where the legislative 
history supports, rather than 

' disregards, the clear language 


-of the statutec_2.02.L-L 22 LL 


The phrase “all members of 
said tribe who are residents of 
the. Cheyenne River: Sioux 
Reservation at the: time-of:the 
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Generally—Continued 


INDEX-DIGEST 


- Page| INDIAN LANDS—Continued «= 


passage’ of this Act,’ means: — 


those members of the ‘tribe 
who actually’ resided on the 
reservation and. maintained — 


their. homes there to. the ex- °° 


clusion of members of the. - 
‘tribe who maintain permanent 


residence elsewhere_----_- oes 

Where the United States 
acquires title to land in trust 
for an Indian tribe, the tribe 
is the beneficial owner of the 
jand and such ownership is 
sufficient to entitle it to assert 
a preference right claim to 
purchase adjoining public land 
which is offered for sale__..-- 


,, Allotments 


Generally 

In. exchanges of land. be- 
tween the Blackfeet Tribe and 
its individual::members; oc- 
curring between the Supple- 


‘mental Allotment Act of June 


30, 1919, and June 18, 1934, 
the date of the enactment of 
the Indian Reorganization Act, 
the question. whether. mineral 


36 | 


reservations should be included. . 


in, or, excluded from, patents 


‘issued to the individual mem- 


bers is controlled by rules 


--issued bythe Secretary of the 


Interior on October 3, 1926___ 
Descent and Distribution 

Generally © NS 

When the Secretary of the 
Interior in the process of de- 
termining who shall inherit a. 
restricted Indian estate makes 
findings regarding the marital ¢ 
status of the deceased, Indian 


,and.of any person claiming. as 


her surviving spouse, the Sec- 
retary is not bound by State 
law or State orders or decrees 


on the subject. -.-_~-----+-- 


408 


Descent 
Continued 
Intestate Succession - 


‘Where the proof in an Indian: 
probate proceeding indicates © 


that there have been successive 
marriages and divorces by In- 
dian custom between.an Indian 


and Distribution" 


Page 


woman and her husbands, the - °: 


record warrants a, finding that 
the Indian decedent. died un- 
married and single and her 
heirs should be determined on 
that basis__.---.-2-.2-2-1-- 

Wills 

An Examiner’s decision that 
undue influence was practiced 


on a testatrix will not be dis- 
turbed on appeal if that deci- . 


141 


sion is supported by credible.” 


evidence adduced at a probate . 
hearing where all interested — 


parties. were given full oppor- 


tunity to testify and present 


evidence in support of their 
contentions...........- ~~~ 


contract to make a will is 


revocable and is not entitled’ to | 


probate if a revoking will is 
executed» -_------ 22 -2-- ues 

The restricted headright. of a 
qualified Osage Indian may: be 


~ 68 
A will executed pursuant toa 


205 


disposed of under a -will ap-~’ .~ 


proved by the Secretary of the — 
Interior or his authorized repre~ 


sentative. Held, that the ap- 


proved last will and testament 


of the Osage Indian decedent, 


revoking all prior wills, com- . 


plied with legal requirements, 


and a disposition -by.the.dece~ . 
: dent of his estate urider the will 


to his widow in-preference to.” 


surviving issue was natural and 


not inequitable, unfair or un-~ ~~ 
just in the cireumstances_--_+ 
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Individual’ Rights” in ‘Tribal ad 


Property 

Osage Headrights 

A contract by an “ Onage In- 
dian’ to’ make a’ will disposing 
of his Osage Indian headright 
is invalid because an interest 
in such headright owned by. a 
“person of Indian blood cannot 
be alienated _-22.222-22-+--- 


Leases and Permits 

Oil and Gas ‘ 

The language of the act of 
March 8, 1921 (41 Stat. 1249), 
providing that all valid existing 
oil and gas leases on the 


seventh day of April, 1931, are | 


hereby renewed upon the same 
_terms and extended until the 


eighth day of April, 1946, and 


as long thereafter as oil or gas 
is found in paying quantities, 
extended the, leases’ for the 
period during which oil and gas 
~ are reserved to the Osage Tribe 
_ and ‘for 4 period so long ‘there- 


after’ as. oilor gas’ is found: in: 


paying quantities__.._._.-._- 


The acts of March 2; 1929. 


_, (45 Stat. 1478), and. June. 24, 
“1938 (52 Stat. 1034), both ‘con 


tain language providing that’ 


205 


374 


any valid existing leases for oil ~~ 


or gas shall-continue as long as 


gas or oil is found in paying .- 


quantities. -..-.-_-++.-_---- 

The term of oil.and gas leases 
executed subsequent to the last 
extension act. of June 24, 1938 
(52 Stat. 1034), is fixed by the 


terms of the lease contracts. . 


themselves as provided for by 
the broad authority conferred 
upon the Osage Tribe and the 


_ Secretary of the Interior under: : 


the Allotment Act of June 28, 


1906 (84° Stat. meu), as. 
amended... --2----2---2--- : 


In. the. event the present 
period during which the oil, 
gas, and other minerals are 
reserved'to the Osage Tribe 


374 


Leases and Permits—Con. 
oi'and Gas—Continued / 
should expire and the: oil, gas, 
and mineral . title is individu- 


alized, the transfer of such title 


will be subject. to any valid 
subsisting oil or gas lease 


Minerals» 


The provisions of the act of 
June 30, 1919; reserving to the 
Blackfeet. Tribe the minerals 
underlying lands‘on the Black- 
feet reservation were., super- 
seded or supplemented by the 
provisions of the Indian Re- 
organization Act of 1934, un- 
der which it is permissible: for 
the Secretary of the Interior 
to approve exchange of land 
between the tribe-and its indi- 
vidual members -with-or with- 
out mineral reservations 


Patents 
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Where the record relating to... : 
an exchange of lands between .- : 


the tribe and an individual . 


member of the tribe shows 
that the exchanged lands were 
of equal value with no indica- 
tion of any intent on the part 


of the tribe to reserve the 
underlying minerals, a trust 


patent issued to the individual 
member without a mineral res- 


ervation must be held to con-".'., 


stitute a valid conveyance not 


only..of ‘surfadée,: but - also of* : ‘ 
whatever mineral rights ‘the. -.; 


tribe had in the lands 


INDIAN REORGANIZATION 


ACT 


The Secretary of the Interior 

has authority, under the Indian 

; Reorganization Act, (25.U.8. C. 
secs. 476, 477: 48 Stat. 987): to 


call special elections to (a) de- 


_ 408 


_termine whether a majority of ; i 
the adult Indians desire to ©” 
vote against. the application of etc 


the act itself to the reservation ” 


with which they are connected; 


88 


INDIAN REORGANIZATION 

ACT—Continued 

(b) to determine. whether a. 
proposed constitution. and by- 

. Jaws ‘shall be’ ratified; (c) to 

ascertain whether such: consti- 


tution and: bylaws shall be’ ° 


- amended; and (d) to: deter- 
"mine: whether. such constitu- 
tion ‘and bylaws’ shall be -re- 
voked. Otherwisé in the case 
of tribal governments incorpo- 
rated under section. 16 of .the 
Indian. Reorganization. Act, 
supra, the. Secretary, 
granted authority. by the tribal 
constitution .or. act of .Con- 
gress, .may uot veall - tribal 
elections to elect councilmen__ 
. Whether or. not the minerals 
were, reserved to the tribe. or 
conveyed to the allottee, in ex- 


unless... 
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188: 


‘changes occurring subsequent 


seyto the enactment of the Indian , 
“Reorganization Act. of 1934, 
depends on the facts in cach 
-.” ease, and in the absence of any: 


binding agreement to the con- ue 


trary, ownership of the:miiner- 


recitals contained in the instru- 
ments of conveyance__...-2_- 


INDIAN. TRIBES. 
Constitutions 


The Secretary of the Interior - 


has authority, under the In- 


dian Reorganization Act. (25° © 
Us 8: ©: séeces.'476;-477 ; 48 Stat. ~ 
987) :to call special elections to — 


als will be controlled by the’. ”” 


408 


(a) determine whether'a major-"- * 


“ity of the adult Indians desire. 


to vote.against.the-application. - ; 


of the act itself to the reserva-... 
_ tion with which they are con- 
to’ determine , 


nected; (b) . 
whether :.a- proposed ‘constitu- 
tion ‘and, bylaws shall-.be rati- 
fied; (¢) to. assertain’ whether 
Biel constitution and bylaws 
shall be amended;.and (d) to 
~ determine whether. such con-~ 
stitution and bylaws shall be 
revoked. Otherwise . in. .the 


Criminal Jurisdiction 


; Constitutions—Continued 


case of ‘tribal goyvernm.enits in- 


corporated.under section 16 of |; 


the Indian Reorganization Act, 
supra, the Secretary, : unless 
granted authority by. the tribal 


constitution: or act of .Con- ._ 


gress, may :not .call. tribal 
elections. to elect councilmen. 


Terminal Legislation 


The. basic authority’ for the 
Secretary of the Interior to sell .. 


tin.ber on Indian reservations 
is set forth:in section 7 .of the 
act of June 25, 1910 (36 Stat, 
857, 25. U. 8. C.. sec. 407). 
Sale of timber on the Klamath 
Reservation wili continue. to 
be governed by the regulations 
implementing the act of June 


Page 
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25, 1910, until such time as. . 


tribal title is extinguished by _ 
* sale or. the: tribal property sis. 
conveyed to a trustee, COrpo- 


ration or other legal. entity in “ 
accordance, with a plan to be. , 


prepared by management. ‘spe- 
cialists pursuant to. the Klam- 
ath: terminal legislation (the 


act of August 12, 1954, 68. 


Stat. 718, 25 U. 8. c. sec.. ee 


INDIANS 


Generally 


Mer 


“Expenses. incurred’ by the’ 


Tribal Council on and after the 


date of ‘the Secretarial procla- 


mation declaring the act ‘of 


September: 8, 1954, to be in- °~ 


effect are ‘not reimbursable By 7 , : 


the United States _ oo asia 


The payment of $2, 250, 000. 
provided for in section Ii of the : 
act may not. be- increased. or 
- decreased without further legis- 

‘lation by the Congress... ++. 


Jurisdiction over offenses. in- 


‘cluding trespass committed by: oe 
or against Indians ‘on the Kla- 
* math Reservation in.the:State. 
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INDIANS— Continued 

Criminal Jurisdiction—Con. 

of Oregon and actions.for dam- 
ages sounding in: tort: in that 
~ connection are within the juris- 
diction’ of the legislaturé and 


courts ‘of the: State.of Oregon - 


by virtue of the act.of August 
15, 1953: .(67 Stat." 588; 18 
U. S.-C. sec. 1162). - The: act 
‘does not give the State juris- 
diction. to tax or otherwise af- 


fect the Federal trust status of. 


-any real. or personal property 
belonging to individual Indians 
or the Indian tribes in Oregon. 
Neither does it bestow. a power 
to regulate. the use of such 
property.in a manner inconsist- 
ent. with any Federal. treaty, 
agreement or statute governing 

“Indian property.” T 
leges and rights “enjoyed by 
Indians with regard to hunting, 


' “trapping or fishing are likewise: 

mot, affected. by this: act of ” 

- August. 15,1953. With these 
‘limitations, the State of Oregon’ 


The privi- 
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has the same‘ jurisdiction with ~ 
regard to ‘criminal’ matters. on“ = 


the Klamath Reservation that 


it has over any ouber land in’. 
: 253 | 


Domestic Relations A 


A divorce by Indian custom: 


. tmay. be-aceomplished: unilater- 
ally by-either of the parties to 
the -marriage,, irrespective ..of 
_ he. fact. that one: of the parties 
to the: marital relation is. of 
non-Indian ‘blood.,...A separa~- 


‘tion, plus an intention on the. 


part of at least one of the par- 


ties that the separation shall 
be permanent, : is sufficient to © 
dissolve the ties of either a” 
ceremonial or an Indian cus- 


tom marriage Sebi cs ete res Me 
Where the proof in an Tndiat 
‘probate proceeding - indicates 
that:there have been successive 
‘marriages: and “divorcees -by. 


14] 


Domestic Relations—Con. 

Indian custom between an In- 
dian woman and her husbands, 
the record warrants a finding 
that the Indian decedent died 
unmarried and single and her. 
heirs should be determined on 


that. basis.......---~- ee esus 


Hunting and.Fishing 


Jurisdiction over offenses in- 
cluding trespass committed by 
or against Indians on the Klas 
math: Reservation in the State 


of Oregon and actions for dam~ 


ages sounding in tort in that 
connection are within the juris~ 


diction ‘of the legislature: and: 
courts of. the State of Oregon. 


by virtue of the act of August 


15, 1953 (67 Stat. 588; 18. 


Uz 8. C. sec: 1162). The act 


does not give the State juris- 


diction to tax or. otherwise af- 
fect the Federal trust status of 


39 
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any .real or ‘personal property . ) 


or the Indian tribes in. Oregon, 


Neither does it bestow a. power. 
to regulate the, use: of. -such, ; 


property in a manner .inconsist+ 
ent with any. Federal treaty, 


agreement or statute governing: 


Indian property.’ The privi-~ 


‘leges and. rights. enjoyed by 


Indians with regard to hunting, 
trapping or fishing are likewise 


not affected. by this act of. 


August. 15,1953. With. these 
limitations, the State of Oregon 
has the same jurisdiction’ with 
regard to ‘criminal matters on 
the Klamath Resérvation that 
it has: over any other land in 


Taxation 
Generally 
The power of local taxation 
cannot be asserted. against 
the. property of the Alaskan 
Indians without. congressional 
authorization. 2022.2 2.-----8 


__ belonging: +0 individual Indians... 


2538 
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IRRIGATION CLAIMS 


(See also Hminent Domain, 
Torts.) 


Waters and Water Rights 
Generally 


An owner of property adjoin- ~ 
ing or near.a lake has no legal © 
right to.the salts which he ~ 
extracts from waters appro- 


priated from the lake and sells 
for medicinal purposes. Ac- 
cordingly, even if. activities of 
the Bureau .of Reclamation 
cause the dilution or reduction 
of the salinity of the lake, such 


damage cannot be the founda-. 


tion for a valid. claim for.dam- 
ages‘ against the Government— 


Flooding aud Overfiow 


Where property was dam~ 


aged by flooding and- the 
evidence indicates that Bureau 


of Reclamation activities, in- 


' cluding ‘pumping operations, 
reduced the water level of a 
lake below what it would have 
been under natural conditions, 
the owner may not be reim- 
bursed from funds made avail- 
able under the Public Works 
Appropriation. Act, picks Renae 


LABOR 


(See also Contracts. 2 
Wage Rates , 


A contractor who prior “6 
the acceptance of its -bid~ 
agreed to be bound by an ~ 


expected redetermination ‘of 
minimum wage rates by the 
Department of Labor is not 
entitled to additional compen- 


sation by reason of paying ~ 


.-Such.. wage rates, which were 


generally higher than the pre-_ 


vious ones, when under the 
regulations of the Department 
of Labor governing wage deter- 
minations, such determinations 
did not become obsolete. until 
more.than.90 days. had elapsed 
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since.the award of the contract 
to which the rates applied, and 
the - contract: “was... awarded 


within this period. Under the 


circumstances: of the present 


case, the contract was awarded. 


when. the contracting officer 
finally. notified the contractor 
that. he had been awarded the 
contract rather than when the 
contract and bond forms were 
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forwarded to the contractor .. 


for :preliminary examination 


and execution-.___-...+----- 
MINERAL LANDS 
Determination of Character of 


If the creation of a petroleum 
reserve is tantamount to the 
classification of-the reserved 
lands as mineral, valuable for 
oil and gas, the rule applicable 
to lands classified as valuable 
for coal and, subsequent. to the 


act of February 25, 1920 (41 
Stat. 487), oil. shale. would. 
apply to them. . That rule is. 
that the locator of a. mining .. 


claim. or..lands so classified 


may defeat the classification.by - 
proving, in a proper proceed- . 


ing, that the land is, in fact, 
not valuable for the coal, il 
shale, or oil and gas, whichever 


289 


was named in the order classi- : 


fying the ‘land. Since the 


petroleum resérve’ stimps® the © 
_ land. as prima facie valuable 


for oil or gas, the burden of 
proof: rests upon the mining 


Multiple Mineral Develoument 


The Multiple Mineral Devel-— 


opment Act does not, authorize 
the issuance of oil and gas 


_leases on lands covered by 


valid mining claims which were 
located on lands subject there- 
to in 1948;several years before 


the filing of oil and gas lease 
applications therefor... .--.=. 


346. 
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MINERAL LEASING ACT 


Generally 


Metalliferous mining loca- - 


tions. .could: be made within 
petroleum. ':reserves ‘prior to 


the act of Fébruary 25, 1920 ° 


(41 Stat. 487; 30 U.S: C. 
sec. 181), even if the land was 
then known to‘contain oil or 
gas. After. that enactment 
and prior to the enactment. of 
the acts of August 12, 1953 
(Public Law 250; 67 Stat. 539), 
and August 18, 1954, (Public 
Law 585; 68 Stat.. 708), lands 
valuable for oil or. gas were 
not subject. to location: under 
the United States mining laws. 
But only lands known to con- 
tain those minerals were ex- 
cluded from location for metal- 
liferous. minerals_..-..------ 


‘MINERAL: LEASING ACT FOR - 


' ACQUIRED: LANDS» 
‘Lands Subject To: 
Where ‘applications. for non- 
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competitive ‘oil: and: gassleases:~ 


- for acquired lands are ‘filed for 
lands which; are embraced in 
outstanding leases-which have 
been. relinquished but the re- 
linquishments have not been 
noted on the acquired lands 
plat books, the applications are 
prematurely filed and. are prop- 
erly rejected... 2-2 


“MINING: LonaiMs,: we 


Determination of Validity — 

A mining claim is a claim to 
property which may not be 
declared invalid without proper 
notice and’ adequate hearing 
and in accordance with ‘due 
process of law although there 


is no: statutory: requirement - 


that-a-hearing:be held to de- 
termine the validity, of such a 


Where a denoelt of alate, is 
shown to be not marketable, 
although it is of commercial 
quality, it is not a valuable 

413276—57-——-5 
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Determination of Validity— 
Continued . - 


mineral deposit and it is not 
subject. to patent under the 
mining laws...----.-.---.-- 


Lands Subject To 


Metalliferous. mining loca- 
tions could be made. within 
petroleum reserves prior to the 
act of February. 25, 1920. (41 
Stat, 437; 30 U.S. C. sec. 181), 
even if the land was ‘then 
known. to contain oil or gas. 
After that enactment and prior 
to the enactment of the acts. of 


August 12, 1953 (Public Law. 


250; 67 Stat. 539), and August 
18, 1954. (Public Law 585; 68 
Stat. 708), lands. valuable. for 
oil or gas were not.subject to 
location under the United 
States mining laws. 
lands known to contain those 
minerals were.excluded from 


location for matt Srouy moin- | 
eTalsien Sete ea 


Possessory Right 

Where the record of an ap- 
plication for patent .on mining 
claims indicates that the claims 
were located in 1948 on lands 


. open to mining location and 


that.the claims are. valid, oil 
and gas leases. issued for land 
included in the claims are 
properly canceled to the extent 
that they conflict with such 


locations where the applica~ ~ 


tions for the leases. were filed 


several years after the mining © 


claims were: located. __...__- 


Withdrawn Land 


A petroleum reserve created 
by a withdrawal made under 
and pursuant to the provisions 
of the act of June 25, 1910 (36 
Stat. 847); as amended by the 
act of August 24, 1912 (37 
Stat. 497; 43 U. §.°C. secs. 141, 
142), is a temporary with- 
drawal which, in and of itself, 


But only: 


41 
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Withdrawn -Land—Continued 

does not prevent the location 
of mining claims for metal- 
liferous minerals_...-.-2.__- 


NATIONAL PARK SERVICE 
AREAS 
Generally 
A visitor to an area, forming 
part of the National Park 
system is, under ordinary cir- 
cumstances, a lincensee by invi- 
tation or permission, but is not 
a business visitor, even though 
the park is one where a fee ‘is 
charged __.---.-----..--=--5 


Jurisdiction Over Lands Within | 
The rights. and duties of. 


private persons within a Na- 
tional Park Service area over 
which the United States has 


acquired exclusive jurisdiction 


are governed solely.by. Federal 
law, but the law in force within 


the area immediately prior to . 
"| the transfer.of jurisdiction -is. 


considered to have been 


adopted by the Federal Gov- . 
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ernment to the extent that it? 4 


is not inconsistent ‘with ’ the 
changed legal situation brought 
about by the transfer or with 
any Federal” enactment. -or 
purpose, whether existing’ at 
the time or subsequently 


ie en o ehieets | 
NOTICE 


The publication in the Fed- 
eral Register of an Executive 
order which in‘ terms’ merely 


transfers lands from one land” 


district to another is net neces-... .. 


sarily notice to a lessee under 
an oil and gas: lease that an 
application for the extension. 
of his lease must be filed in the 


land district to which the lands "| 


covered by his lease have been 
transferred ___-----~-------- 


Generally 


- An applicant -who furnishes 
the Department. with informa- -- 
tion which‘ leads to-the'cancel-- . 


lation of an outstanding oil and 


Page 


gas lease’ does not thereby ac- -~ 


quire a preference right to a 


lease when: the land becomes: 


available for. leasing. _..--~- 


Although an‘oil and gas lease’ 


may be a nullity insofar as it 
purports to convey an interest 
in oil-and gas deposits already 
under — lease, 


and inakes it: unavailable for 


further leasing until such time 


as its revocation ‘is noted: on 
the records of the’ local land 
office and an.oil and gas lease 


must be: canceled! 2.22222 
Acquired Lands Leases °° 
Where an acquired lands oil 


it’: devertheless’ 
serves’ to ségregate: the’ land’ 


122 


‘issued to-another.for ‘the’same:" - 
land, prior .to such notation. *. 
124 


and gas lease application eon. 
taining a “deseription ‘which ~ 


does’ not' ‘identify the land’ ap- 


plied: for | ‘was’ ‘filed after’ ‘the 


effective. ‘date of the ‘regulation 






tion . 


tion will be: rejected . without 
priority, 





the descrip. 

1, a. lease. application for... , 
public Jands, is. insufficient. :to ”. 
avidentify the land, the :applica--.: 


the .acquired lands. . 
lease application must be re- | 

, ae ae 
Where an ‘acquired lands. x 


lease is issued, containing an. . 


insufficient. description:,of, the. 


land: ineluded in..the.lease:and 
there are no infervening proper 
applications ‘for the: land, ‘the 


lessee will be allowed a reason-" 
able time in which to furnish | 
an adequate description. ween: 


INDEX-DIGEST 


OIL AND GAS LEASES—Con. 
Acreage Limitations 
Where an agent for numer- 
ous oil and. gas offerors is 
“chargeable..with the acreage ‘in 
the lease offers because of ar- 


rangements he has with the 
offerors and such chargeable.- 


. acreage: exceeds the maximum 
acreage holding permitted by 
regulation, the agent is en- 
titled to 30 days in which to 
‘reduce his excess acreage hold- 
IN @Se - ocee SC ee a 

Where an agent for. lease 
offérors is chargeable. with the 

-; acreage in the lease offers. be- 
cause of powers granted to‘him 
by the offerors to control the 
offers and any leases to. be 
issued’ and such chargeable 
acreage exceeds the maximum 
permitted to be held, the filing 


of,a,.release of practically all - 


the powers vested in the agent 


will relieve the agent of the. 


acreage charges and permit the 
‘issuance of leases to the. of- 


Acreage included in assign-. 
ments of interests in oil and. 
gas leases not yet.issued re-.. 
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mains ‘charged to the acreage... 


+saccount of ‘the -assignor until - : 


~ the leases are issued and the... 7 


assignments are approved..__- . 
Where an assignment of an... 


oll and :gas lease is not ap- 
proved: during: the. month,.in: 
which the assignment is: filed, 
the acreage. covered by the.as- 


signment remains charged ‘to . 


the assignor’s acreage account 
only. until. the subsequent ap- 
proval date. - 
agsignor’s acreage account-with 
that acreage after ~ that. ap- 
- ::proval date is error_-..-..---+ 
Where the manager, .on the 
assumption that, for. the -pur- 
pase, of computing chargeable 
‘ acreage,. assignments of oil and 
gas leases:,were effective when 
filed; determined that an of- 


279. 


To. charge the _ : 


279 





OIL AND GAS LEASES—Con. 
Acreage Limitations—Con. 


feror did not hold in leases plus 
lease offers more than the pre- 


scribed: limitation and -where, 


after the issuance of the lease, 
the Department determined 
that for the purpose of comput- 


ing acreage holdings. assign- - 


ments filed but not yet approved 
_ remain charged to the assignor’s 
acreage account.and that the 


offeror did in fact hold.more | 


than the prescribed limitation 
in leases plus lease offers when 
his offer was filed, the. offeror 
will.be granted the 30-day 
grace. period accorded. by 43 
CFR 192.3 (c) within which to 
show. his queliscanions as an 


Applications ; 
One who files-an offer for an 


oil and. gas lease onland which ' 
is opened to disposition under — 


the public land laws by art 


order which specifies a future : 


date. on which the land shall 


become subject. to such. offers’ 


and which provides that appli- 
cations filed before such future 
date ‘shall be treated as simul- 
taneously filed as ofthat date 
does not ‘acquire’ priority’ for 


his offer by filing it prior 'to the * 


future date specified in. the 


An Applicant for a,noncom- 
..competive acquired lands lease. 


plication. within the period 
allowed. by the Secretary to 
all similarly situated persons to 
make such correction without loss 
of priority, has’ priority in the 
issuance of a lease over a junior. 
applicant who filed: a- proper 
application. __-----------2. 

Although a -relinquishment 
of an acquired lands noncompet- 
itive oil. and gas-lease:.may 
become effective to terminate 
‘the lease as.of the day the 


43 
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' who corrects his defective ap. 
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OIL AND GAS LEASES—Con. 
Applications—Continued 
gelinquishment is filed, the 
lands embraced in the former 
lease are not. open to further 
filing until such time as the 
relinquishment is noted on the 
acquired lands plat records, 
and lease’ offers filed before 
such notation is made must 
be rejected__-.__- sect ew 

Where an agent for lease 
offerors is chargeable with the 
acreage in the lease offers be- 
cause of powers granted to him 


by the offerors to control the : 


offers and any leases to be 
issued and such ‘chargeable 
acreage exceeds the maximum 
permitted to be held, the filing 
-of a release of practically -all 
the powers vested in the agent 
will .relieve the agent of the 


acreage charges and permit the, 


issuance of leases.to the offerors- 
Where an. offeror for an. oil 
and gas lease enters into an 


agreement with an agent-and: 


grants an irrevocable power of 
attorney. to the agent, under 


which the agent is granted ex- - 


tensive powers of control over 
the lease offer:and any lease to 
be issued pursuant to the offer 
and the agent is to: derive a 


substantial beneficial interest . 


-in any proceeds to be obtained 
_under the lease, the agent is 

chargeable with the acreage in 
’ the lease offer___.-.--------- 


Where an offer’ for. oil and_ 


gas lease is filed for 640 acres 
or more and the offer is then 
voluntarily, withdrawn—as, to 
part of the acreage 80 as to 
bring the remaining acreage in 
the offer below 640 acres, the 
offer is properly rejected | as 


8B: 


97: 


‘being in’ violation of the de- ~~ 


partmental regulation requir- © 


ing that an offer be for not less 


than 640 acres. 2-2_--2_ eo bs ‘ 
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Applications—Continued 
Lands included’ within an 


*, Page 


outstanding oil and gas lease, - 


whether. such lease is void, 
voidable, or valid, are not 
available for leasing and appli- 
cations’ filed for such lands 
must be rejected__-.-.--_2 

An application to lease land 
filed prior to the notation on 


the appropriate tract book of - 
the relinquishment of a prior - 
lease on the same land must be 


rejected because the land is not 
available for further leasing 
until such notation is made. ._ 

A regulation which provides 
that where a noncompetitive 
oil and gas lease is relinquished 


122 


‘161 


the land shall become available <* 


for the filing of new lease offers 
- upon the notation of the relin- 


quishment on the appropriate 
tract book is applicable even 
where the notation does not 
take place until after the end of 
‘what would have been the 5- 


/-. year term~of the lease in: the 
absence of the rélinquishment, 


and an application filed after 


that’ time but prior to the + 
notation is prematurely filed « 


and must ‘be rejected__-.- eee 


does not identify the land. ap- 
plied for was filed after the 


161 
Where an acquired lands oil - 
‘and gas lease application con~ 
taining a description which 


effective date of the regulation. : 
providing that if the descrip- ~~ 


tion ina lease application for - 


public lands is insufficient to 


tion ‘will: be: rejected:-without 


priority, the acquired’ ae 
_lease’ application “must be rTe-: 


outstanding ‘oil and gas lease, 


whether such lease is void, void-" 
able, or valid, are not available - - 


‘identify the land, the applica- -” 


166 
Lands . included within. an-: 
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OIL.AND GAS LEASES——-Con. 
Applications—Continued 


for leasing: to others and -appli- 
cations filed for such lands 
must be rejected__.___--_---- 


Assignments or Transfers 


Where an assignment of an 
oil and. gas lease is not ap- 
proved during the month in 
which the assignment is filed, 
the acreage covered by. the 
assignment remains charged to 
the assignor’s acreage account 
_ only until the subsequent ap- 
proval date. | To charge the 
_ assignor’s acreage account with 
that acreage after that approv- 
al date is error_---_.-.-.+--- 


Acreage. included in assign- . 
ments of interests in oil and gas. : 
leases not: yet issued: remains. . 


charged to the acreage account 
of the assignor until-the leases 
are issued and the assignments 


are approved-._..2.-_----.+ 


Cancellation 
When a competitive oil and 


gas lease has been issued for.a 


tract of land upon the recom- 


“mendation of the Geological . 


Survey and there ate no inter- 


vening interests, there is no 


justifiable. basis for later can- 
celing the lease because the 
Géological Survey later deter- 
mines that the leased land was 
not. situated within the known 
geologic structure of a pro- 
ducing oil or gas field at the 


time of issuance of the lease. _ 
Where the record of an ap-. _ 


plication for patent on mining 


_claims indicates that the claims _ 


‘were located in 1948 on lands 
open to mining location and 


that the claims are valid, oil _ 


and gas leases issued for land 
included in the claims are 
properly canceled to the extent 
that they conflict’ with such 
‘locations where the applica- 
tions for the leases ‘were filed 


Page, (O1L AND GAS LEASES—Con. 


279 | 


. 279 


279 |. 


‘Bi 


Cancellation—Continued 


several years:after the mining 
claims were located___-._..-- 
Although an oil and gas lease 
may be a nullity insofar as it 
purports to convey: an interest 
in oil and. gas deposits already: 
under lease, .. 
serves to segregate the land 
and makes it. unavailable for 
further leasing until such time 
as its revocation is noted on the 
records of the local land office 
and an oil and gas lease issued 
to another: for the same land : 
prior to such notation must be 
canceled____ ee 
An offer to lease land which 
eannot be encompassed within 
a six-mile square is subject to 
rejection and. where a lease is 


issued for part of the land em- ~ 


braced in the offer it must be 
canceled. as to that land which 


is embraced in a proper offer: ’ 
filed prior to the ‘issuance of | 


the lease. inorder that. the 
statutory preference right of 
the party first making a proper 
offer may be honored._____-. 
Development Contracts 
A development contract con- 
sisting in part of an operating 


it nevertheless: ~ 
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agreement will not be approved . 


where the operating agreement _ 
was entered into on behalf of 
lease. offerors by an agent for, 
the offerors who at the time he 
signed” the agreement was 
chargeable with excess acreage 
holdings in connection with the 
lease offers because of powers | 


of control exercised by him | 
over the lease offers__-.._----.. ; 


Extensions 

When. the law. provides for F 
the segregation of an oil and 
gas lease and that the segre- 
gated portion “shall continue 


. in force and effect for-the term 
thereof but for not less than’ - 


46 

OIL AND GAS LEASES—Con. 
Extensions—Continued 
two years * * *,”” it. means 
the entire term of the lease or 


the period that the lease had to. 
run, whether that’ period: was 


definite: or indefinite, as it ex-. 


isted on the date of the segre- 


Undeveloped oil and = gas 
leases determined by the Secre- 
tary to be entitled to receive 
the benefits provided for by 
subsection 6 (b) of the Outer 
Continental. Shelf Lands Act 
may ‘be extended: under that 
subsection for a period equiva- 

‘lent to the period that their 
development is prevented by 
the. Supreme-Court’s order of 
June .11, 1956, issued in the 
ease of United States v. State of 
Louisiana, Original:No,.15-(351 
U. §.° 978), or for a. period 
equivalent to the remainder of 
their’. primary terms as ex- 
tended as of June 11, 1956, 
whichever is shorter_-_-.--..2 

Where: under the law then in 
effect, an oil and gas lease upon 


’ which production had. ceased - 


could only have been extended 


by the fact that “diligent drill- 


ing operations” were being con- 


ducted on the lease, ‘‘rework- ~ 


ing” | operations conducted 
over a year after production 


ceased , would not -have».the-- 


effect, .of extending the lease 
beyond its primary term ----_ 

The Outer Continental Shelf 
Lands Act does not contain 
authority for the extension of 
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leases issued under section 8 of 


that. act because the lessee was 
unable to develop his lease for 


any period when the lease was - 


involved in litigation: In the 
absence of .a law authorizing 


such action the term of an oil. 
and gas lease my. not be ex-- 


An. application: for he ‘ex- 


tension of an oil and gas lease- 
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OIL AND GAS LEASES—Con, 
Extensions—Continued 
on lands in California filed in 
the land office out of which the 
lease issued prior to the expira- 


tion date of the initial 5-year .. 


term. of the lease is timely filed, 
even though jurisdiction over 
the lands covered by. the lease 
has been transferred to another 
land district in the State, in the 
absence of clear notice to the 
lessee that he must file his ap- 


plication in the land office:for’ 


the latter district... eae 


Known Geological Structure 
When a competitive oil and 
gas lease-has been issued for a 
tract of land upon the recom- 
mendation of the Geological 
Survey and there are no inter- 


vening interests, there is no: 


justifiable basis for later can- 
celing the lease because the 


Geological. Survey later de-° 


termines that the leased land 
was not situated within the 
known geologic structure of a 


producing oil or gas field atthe - 


time of issuance of the lease. _ 

If the producing character of 
the geological structure under- 
lying a tract of land is actually 
known prior to the date of the 
Department’s 
nouncement on that subject, 
it is the date of the ascertain- 


ment of the fact. and not the | 


date of pronouncement that is 
determinative of rights which 
depend on whether the land is 
or is not situated. within the 
known geological structure of 


a producing oil or gas field____ 


A definition of the known 
geological structure of a pro- 


official. pro- - 
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ducing oil or gas field is, in... 


effect, a .withdrawal.of the 
lands included within. the 
bounds of the. structure from 
noncompetitive leasing-__._-_ 

When the Director. of the 
Geological-Survey recommends 


a 


INDEX-DIGEST 


OIL. AND GAS LEASES—Con, 


Known Geological Structure— 


Continued 


certain acquired: lands of. the 
United States for leasing in ac- 


cordance with-the competitive. 


leasing provisions of the Min- 
eral. Leasing: Act, he has, in 


effect, ‘defined them as being 


within. the. known geologic 


structure of a producing oil and , 
gas field-oi- ie tps ele ele ; 


Lands Subject to 
An. application for a non- 
competitive lease for lands 


which are within the known’ 


geologic structure of a produc- 
ing oil’ and..gas field at the 


time the application: is filed: 


must. be rejected. because such 
lands are withdrawn from non-~ 
‘competitive leasing -.__--2-.. 

Where. the record of. .an 


application for patent on min- 


ing claims. indicates that the 
claims. were located in 1948 on 


lands open. to: mining location. 


and that the claims are valid, 
oil. and. gas leases: issued. for 
land included in the claims are 
properly canceled to the extent 
that they conflict .with such 
locations: where. the .applica- 
tions for the leases were filed 
several years after the mining 
claims were located__.-.--__- 


Lands. included... within: an. 


outstanding oil and gas lease, 
whether ‘such lease is void, 
voidable, or valid, are not 
available for leasing and appli- 
cations filed for such lands 
must be rejected=.--.--- 2 2 

This Department is without 
authority to issue an oil and 
gas lease covering land already 
leased for oil and. gas purposes 
under the Mineral Leasmng 


Although an oil and gas 
lease may be a nullity insofar 


-as it purports:-to. convey: an. 


interést in oil and gas deposits 


ine ies AND .GAS -LEASES—Con. 
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Lands Subject to—Continued 
already under lease,’ it- never- 


theless serves to segregate the © 


land and makes it.unavailakle 


for further leasing -until: such — 
time as-its revocation is noted 
on the records of the local] land’ 


office and an oil and: gas: lease 
issued to another for the same 
land prior to ‘such notation 
must be canceledit:-+ 2-22 _ 


Lands included within an : 
outstanding oil andgas lease, 


whether such lease is void, 
voidable, ot valid; are not 
available for leasing to others 
and applications filed for such 
lands must be rejected_.__-i- 

Land -ineluded in an out- 


standing oit‘and. gas lease.:is. 


not ‘available for: leasing to 
others: and an offer to lease 
such land must be rejected. __ 


Operating Agreements 


A development contract con- 
sisting in part of an operating. 
. agreement will not be approved 


where the operating agreement 
was entered into. on behalf of 
lease offerors by. an agent for 
the offerors who at the time he 
signed’ the agreement. was 
chargeable with. excess acreage 
holdings in connection with the 
lease offers because of powers 


of control, exercised. by. him 


over the lease offerg_........- 


Relinquishments 


» An application to lease land ~ 


filed prior to the notation on 
the appropriate tract’ book of 
the relinquishment of a. prior 
lease on ‘the same land must be 
rejected because the land is 
not available for further leas- 


ing until such notation is 


Six-Mile Square Rule 
‘An offer to lease land which 


cannot’ be encompassed within | 


a six-mile’ square is subject to 


AT 
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OIL AND GAS LEASES—Con. 
Six-Mile Square Rule—Con. 


rejection and where a lease is 
issued for part. of the land 
embraced in the offer it. must 


be canceled as to. that: land- - 
which is embraced in a-proper. - 


offer filed prior to the issuance 
of the lease in order that the 
statutory. preference right of 
the party first making a proper 

' offer may be honored__.__-_- 
Where an oil and gas’ lease 

is issued by the manager of a 
land office covering lands which 
eannot be included within the 


six-mile square-area limit fixed ° 


by the. Department’s regula- 


. tion and the rights of ‘third . 


persons are not prejudiced 
thereby, it is proper to deny a 
request by the lessee that the 
lease be canceled in part as to 
: the.land outside the six-mile 
square and a separate lease 
issued to him for that land___- 


OUTER CONTINENTAL SHELF 
LANDS ACT 

(See also O7l and Gas Leases.) 
Oil and Gas Leases _ 

The Outer Continental Sheif 
Lands Act. does not contain 
authority for the extension of 
leases issued under section: 8 
of that act bécause the lessee 
was unable to develop his lease 

_ for any period when the lease 
‘was involved-in litigation. In 


the absence of a law authoriz-.- 


ing such action the term -of an 
oil and gas lease may not -be 
extended..__-___.____- eres 


State Leases 

Generally 

Undeveloped oil and gas 
leases determined by the Sec- 
retary to be entitled to receive 


‘the benefits: provided for by 


subsection 6 (b) of the Outer 
Continental Shelf Lands Act 
may be extended -under. that 
subsection for a period. equiva- 
lent to the period that their 
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OUTER CONTINENTAL . SHELF’ 


' LANDS ACT—Continued. 
State Leases—Continued 
Generally—Continued © 


. Page 


development ‘is prevented by °.” 


the Supreme Court’s order of 


June. 11, 1956, issued in the’ 


case of United States v. State of 
Louisiana, Original No. 15.(351 
U. S. 978), or for. a period 
equivalent to the remainder of 


their primary terms as ex-'~ 


tended as of June 11, 1956, 
whichever is shorter Dye ae 


| PATENTS OF PUBLIC LANDS. 


Amendments 
Where'a patent was issuéd in 


1919 containing a mineral res-: ~ 


ervation to the United States 
of all minerals under the Stock- 
raising Homestead Act of De- 


“ecember 29, 1916, and the pat- 
“accepted the patent . 


entee 
without objection, a supple- 


mental patent without a min- © 
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eral reservation.as to part of ~ 


the land as to which the reser-" 


vation May have been errone- 
ously imposed will not be issued 
where the patentee. did not 
object and the:successor to the 
patentee has held: title for -24. 


years without protest and the 


Department hag issued an oil 
and gas lease for the land in- 


Volved.-co--cscceteeiocsete vg 
‘PITTMAN ACT . 


An application under ‘the 
Pittman Act must be for con- 
tiguous land and cannot. em- 
brace cornering sections of 


Generally = 


There is no requirement that 


46 


22 


an award of Jand offered ate i» 


public sale ean ‘be made to a 
preference-right claimant only 
after a hearing has been held 


port of and in opposition to 
the preference-right claim_-._ 


for receiving evidence in sup- - 


36 
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PUBLIC SALES—Continued 
“Award of Lands... .~ 


Where a single. subdivision: 


of public land is. offered for 
public, sale’ on the Govern- 
ment’s own motion, and two 
or more adjoining: land-owners 
assert preference rights to pur- 
chase the Jand.: offered,. an 
award should be made after a 


determination: of each party’s’ 


relative need: for the land, con- 


sidering such factors as historic: 


> use, land pattern, etc., and the 
award should not:be ‘made sim- 
ply to the first person asserting 
his preference right to purchase. 


Where two.or more prefer- 


ence’ Tight ‘claimants assert a | * 


preference right to purchase a 


single subdivision of public “7 
land ° offered’ for public sale, — 
and the record does not con- 
tain sufficient evidence con- - 
cerning the relative needs of 
the parties for the land offered, ~ 


the cage, will be remanded to 


the Bureau of Land’ Manage- ‘ eS 
ment for further consideration tate, 
_and a field. examination,. if. | 


necessary ——---------------- 


Preference Rights 


Where the United States: ac- 
quires ‘title to land:in trust for 


an Indian ‘tribe, ‘the tribe..is: 


the beneficial owner of the land 


~ and.such: ownership; is.sufficient. .- 
to ‘entitle it to assert.a prefer- 


ence right: claim. to. purchase 
adjoining. public: land’ which is 


offered for sale_.2__.L2-u---- a4 


Que who.shows that he is the 
owner of a fee simple title to 


land contiguous to land offered. 


at public sale is a preference- 
right claimant within the 


meaning of the. public sale law”. 


and the regulations thereunder 


although the minerals in his. 


land are reserved to his grant- 
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PUBLIC SALES—Continued 
Preference Rights—Continued. . 


Where an Indian. tribe \as- 
serts a preference right to:pur- 
chase land offered: at public 
sale, evidence contained.in the 
files of the Department show- 
ing ownership of contiguous 
land to be in the. tribe may 
properly be’ considered in de- 
termining the validity of the 
asserted claim_...--..------~- 

One who fails to submit 
satisfactory evidence of _. his 
ownership of contiguous land 


within 80 days after the date — 


of a public sale loses his pref- 
erence right to purchase the 


| REGULATIONS. 
| + (See also Administrative Pro-, 


cedure Act. ) 
Applicability . 


A regulation. which praviles ; 
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that where a noncompetitive . - 


oil and gas lease is relinquished. 


the land shall become available . 


for the filing of new lease offers 


upon the notation of the relin-. 


quishment on the appropriate 
tract. book. is. applicable even 
where, the notation, does not 


take place until after the end . 


of what would: have, been. the | 


5-year term of the lease in the 
absence of the relinquishment, 


and, an .application filed. after. 


that time but prior to the 


notation is prematurely filed’ 
and must be rejected buses poet 


Interpretation. . 

Where’ an:applicant is to be 
deprived of a° statutory pref- 
erence right because of. - his 


failure to ‘comply. with. the: 


requirements. of a regulation,. 
that. regulation ‘should -be so 
clear that there is:no. basis for 


the applicant’s noncompliance . 


therewith____--22.-2---4- a 


161 
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“RIGHTS-OF-WAY | 


(See ‘also Indian Lands, 


- Outer. Continental Shelf 
-Lands Act.) 
Generally 


Where the parties to. ‘2 con- 


tract for the clearing of a right-' 


of-way have construed the 
provisions of the specifications 
applicable strictly speaking, 
only to the right-of-way itself 
'” as applicable also to adjacent 
danger tree areas, the Board 
will adopt ‘the ‘practical con- 
struction put upon the require- 


ments of the contract by the . 


parties themselves__.___.-- <— 


CRULES OF PRACTICE... 


Appeals 

Service on Adverse. Party 

. Appeals to the Secretary of 
the Interior will be dismissed 
where the appellants did not 
file, within: the tinie required 
by the: Department’s rules ‘of 
practice, a certificate showing 
service of notice of the appeal 


upon a: party having an ad- . 


verse interest. 2 £0. 2002---. 8 
Statement of Grounds -- ; 


An appeal‘to the Secretary” | 


of the Interior. will be dismissed 


‘where the appellant does not 


file a statement of reasons in 
support’ of ‘his appeal within 


the ‘time required by the re-" 


~vised-rules: of.practice, effective 


' May J, T9562 shes 20S y 


Timely Filing 


An appeal to. the Beonstay 
of the Interior from a decision’: 
of the Director of the; Bureau .: 


of Land Management will. be 
dismissed where the notice of 


appeal was not filed within the - 
- period: allowed: by ‘the-Depart-.. 


ment’s rules of practice.2.-_~ 


Under a Government ‘con: © 


_ tract’ that contains. the ‘usual 
“form of “disputes’’ clause, pro- 
viding that decisions of the 
contracting officer concerning 


‘INDEX-DIGEST. . 


Page | RULES OF PRACTICE=-Con, 


209 


71 


331 


22, 


Appeals—Continued 
_ Timely Filing—Continued 

questions of fact arising under 
the contract. shall be final and 
conclusive unless appealed 
from ‘within 30 days, an appeal 
from’a decision of the contract- 
ing officer must be dismissed if 


the notice of appeal was not '- 


mailed or otherwise furnished 


to the contracting: ‘Officer with- ‘ 
“in thé 30 days" allowed by the 

; contract::._-- Bape eRe Le onary : 
a Evidence | oe: ; 
The date borne by a notice of 


appeal i is not proof that it was 


actually mailed on that date___ 
The. postmark on the en-. 


velope in which a notice of 
appeal was. received i is evidence 
that the envelope and its con- 
tents passed through the mails 
at the time and’ place stated i in 
the postmark, and. is‘a circum- 
stance from which the date 


when the notice, of appeal was — 
first_ deposited in the mails may. 


legitimately be. inferred by the 


. trier of the fact._..2..-_..-- 


The deposit in the mails of a 


notice of appeal enclosed ‘in an’ 
envelope’. that” is: ‘properly. .ad- 
-dressed, and has stamps for the 


correct «amount of ‘postage 
affixed, 


- Private Contests 
An ‘application ‘to. contest’ 
outstanding coal prospecting 1 


permits ‘will not ‘be allowed 
where the allegations of ‘the 
applicant, evenif proved, would 


_ not affect the validity’ of legal-: 


ity of the permits ett oe 
One who merely ‘hopes’ to 


creates a. rebuttable -. 
presumption of fact that the - 

. notice of appeal-is.delivered ‘to . 
its destination in the ordinary: : 
course.of the mails: _22..2----:: 
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lease land is not qualified as a’ 


contestant “under ~ that provi- 


sion of the rules of practice 
which permits those “seeking 


_INDEX-DIGEST 


.RULES OF PRACTICE—Con. 
Private Contests—Continued 


to acquire title to or claiming 
an interest in the land ‘in- 


volved” to apply to contest the 
-_ elaims of. others in. the public. 


SECRETARY OF THE INTERIOR 


_ When ‘the Secretary of the 
Interior in the process of deter- 
mining who shall inherit ‘a re- 


stricted Indian estate makes . 


findings regarding the marital 
status: of the deceased Indian 
-and of'any person claiming as 


her surviving spouse, the Secre-’ 


tary is not bound by State law 


or State orders: or oe on - 
the subject HONS is Beet : 


SMALL TRACT ACT 


Sales 


An application by a small 
tract. lessee to purchase. the 


land in his‘ lease is properly re-.. 


jected where he makes a.sub- 
stantially. false statement in 
his application that. -the appli- 


cation is for his own. use and’ 


benefit: and. where in fact it 
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-appears.-that .he.:has entered _ 
into..an agreement with other 


persons. whereby. - the . latter 
have agreed to build, and have 
; built, the . necessary improve- 
ments on the leased land and 
the lessee has agreed, upon is- 


suance of a patent, to. convey 
to the other parties 2'acres of. 
.» the leased land including the 
land.on which the improve- 
ments are situated__.-.---- Sera 


STATUTORY CONSTRUCTION De 


Generally 


Under: section XI of ies act 


360 


Continued 
Generally—-Continued 


Section XI of the act:of Sep- 
tember 3, 1954, :does: not au- 


‘thorize the purchase of lands in 


a trust status: as a-substitute 
for land. in. the taking area of 


the Oahe project which is held © 


by an individual member of the 
Cheyenne River Sioux Tribe in 


-unrestricted.fee simple owner-.. 
ship. -Memorandum-opinion of. 


March 2, 1955, reconsidered 
and affirmed__.2./.------_- 


The benefits of section XI. 


of the act of September 8, 
1954, may not be extended to 
Indians who own no land 


within the. taking area of the 


Oahe ‘Dam. project__-..-=_1__ 


Administrative: Construction 
Along..continued: and .uni- 


form administrative interpre-. - 


tation of a statute is’ entitled 
to great weight in its construc- 
tion,’ particularly where Con- 


gress has accepted, and acted’ 
upon the basis‘ of, the adminis- : 
trative interpretation —_--_ ee: 


; Legislative History 


Although the legislative hie 
tory of an. act of Congress may 


not.be drawn upon to establish: 


a meaning or intent contrary 
to. the clear language of the 


51 
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act;: this ‘rule: ig without -appli- wi 


cation : where the legislative 
history ‘supports,. rather .than 


disregards,. the : clear language” 


of the: statute: 222.22 Leelee 


| STOCK-RAISING HOMESTEADS 


of September 8, 1954 (68 Stat. -.. - 


1191), lessee Indians within-the - 
taking..area.of the Oahe. Dam... 


and reservoir project must con- 


tinue :topay.rent, during: the « 


period the lands: continue to be 
used under the provisions of 
this section. _2225..----2---- 


Where a patent.was issued 


in 1919 containing «mineral . : 


reservation to the United 
States of all- minerals under 


the -Stockraising, Homestead . 
Act.of December.29,.1916, and. . 
. the...patentee accepted. the |; 


patent. without objection, a 


supplemental patent without a 
; surierel) reservation as.to part. , 


52 
STOCK-RAISING HOMESTEADS 


—Continued 
of the land as to which the 


reservation may have been er-- 
roneously imposed will not be © 


issued where the patentee did 
not object and the successor 


to the patentee has held title : 


for 24 years without. protest 
and the Department has issued 


an oil and gas’ lease for’ the 


land involved__--2---------- 
TIMBER SALES AND DISPOSALS 


The-basie authority forthe 
Secretary of the Interior to . 


sell timber on Indian reserva- 
tions is set forth in section 7 
of the act of June 25, 1910 (36 


Stat. 857; 25 U.S. C. sec. 407)... 


Sale of timber on the Klamath 
Reservation will continue to 
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. be governed by the regulations ... 


implementing the act of June 
25, 1910, until such time-as 
tribal title is extinguished by 
sale. or the tribal property is 
conveyed to a trustee, corpora- 
tion or other legal entity in ac- 
cordance with a plan. to’ be 
prepared by 
specialists pursuant to: the 
Klamath terminal: legislation 
(the act of August: 13, 1954, 


68 Stat. 718; 25 U. S. C. sec. 


TORTS 
Assumption of-Risk 
Under general ‘principles of 
tort law, the United States is 
not liable to a visitor, whether 
a business visitor or a gratui- 


tous licensee, to an area form-... 


ing part of the National Park 
system for bodily harm caused 


by any dangerous condition, 


whether natural or artificial, 


on the land, if the visitor 

knows of the condition and 
’ realizes the risk involved or if 
Government * exercises -” 


the 


management. 


147}. 


reasonable: care to give ade- ~ 


quate warning of the condition. 


and the risk involved. 0-222 


501 


Licensees and Invitees 

A visitor to an area forming 
part of the National Park sys- 
tem is, under ordinary cireum- 
stances, a licensee by invita- 
tion-or permission, but is not a 
business visitor, even though 
the park is one where a: fee is 


Under general principles -of 


tort law, the United States is . 


not liable to a visitor, whether 
a business visitor or a gratui- 
tous licensee, to an area form- 
ing part of the National Park 
system. for bodily harm caused 


by any dangerous condition, - 


whether natural or. artificial, 
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on the land, if the visitor knows ... . 


of the condition and realizes 
the risk involved or if the 
Government exercises: reason- 
able ‘care to give adequate, 
warning of the condition: and 
the risk involved-22-2_------ 


Under general principles’ of 
tort law, a visitor to an area — 


forming part of the National’ 
Park system is not entitled to. 
compensation for bodily harm 
resulting from a fall on a park 
trail if the physical condition of 
the trail and the extent of risk 


150 


involved in its use were so’ ° 


apparent that the trail would 


not have been hazardous for 


“persons traversing it'with area- 


sonable degree of care for their 
own safety ...--.---------- 


. Notice 


Under general-principles’ of 


tort law, the United States is ~ 


not liable to a visitor, whether 
a business visitor or a gratui- 
tous licensee, to an area form- 
ing part.of the: National: Park 
system for bodily harm caused 
by any dangerous condition, 


~ whether natural or artificial, on ° 


the land, if the visitor knows ot 


the condition and realizes: the 
risk involved -or if the Govern- 
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ment exercises reasonable: care 
to give adequate warning of 


the condition and: the risk ‘in- x2 


Parks 


Under general principles: of 
tort law, the United States is 
not liable to a visitor. whether 
a business visitor or a gratui- 
tous licensee, to an area form- 
ing part of the National Park 
system for bodily harm caused 
‘by any dangerous condition, 
whether natural or artificial, on 
the land, it the visitor: knows of 
thé condition and’ realizes the 
risk involved or if the Govern- 
ment exercises reasonable care 
to give adequate’ warning ‘of 
the condition and the. risk 

~Involved_ ~~ cer Ste 
; Under general* principles:.of 
tort law, a visitor to an area 
forming part,.of-the National 


Park system is not. entitled to - 
« compensation for bodily harm . 


_ resulting from a fall on a park 
trail if the physical condition of 
the trail and the extent of risk 
involved. in its. use were so 
apparent that the trail would 
not have been hazardous for 
persons traversing it with a 
reasonable degree of.care for 
_their own safety_..-..------- 

* The rights and duties of pri- 
vate persons within a National 
Park Service area over which 
the United States has acquired 
exclusive. jurisdiction are gov- 


erned solely by Federal law, 
:but the law in force-within the . 


area, immediately prior to the 
. transter of jurisdiction is con- 
‘sidered to have been adopted 
by the Federal Government to 
the extent that it is not incon- 
Sistent. with the changed legal 
situation brought. about by the 
transfer’ or with any Federal 
enactment or purpose, whether 


150 
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Parks—Continued - 
existing at the time or ances 
quently adopted__..-- Feet hes 
WITHDRAWALS AND: RESERVA- 
TIONS 
Effect of 


Metalliferous mining loca- 
tions could be made within 
petroleum reserves prior to the 
act of February 25, 1920. (41 


even if the land was. then 
known. to .contain oil: or gas. 
After that enactment: and 
prior to the enactment of the 


Law 250; 67 Stat. 539), and 


585; 68 Stat. 708), lands valu- 
able for oil.or gas were not 


United States mining. laws. 


tain those-minerals were ex~ 
cluded from location’ for metal- 
liferous minerals__ 2.22222. 


Revocation and Restoration - 


|< Where an order opening land 


~ for disposition under the public 
land laws provides that com- 
mencing on the 126th day after 
the date of the order the land 
shall be subject to nonprefer- 
ence-right applications and 


tions filed on.or before the 
126th day-after the:date of the 
order are to be treated as 
simultaneously filed, applica~ 
tions may be filed at any time 
after the date of the order- -—- 


.Temporary Withdrawals 


by a withdrawal made under 
and pursuant to the provisions 


Stat. 847), as amended by the 
act of August 24, 1912 (37 
Stat. 497; 48 U.S. C. secs. 141, 
142), is a temporary with- 


Stat. 487; 30 U.S.C. sec. 181), 


acts of August.12, 1953 (Public’ 


August 13,1954 (Public Law 


But only lands known to con-_ 


provides that all such applica- . 


A petroleum reserve created - 


of the act of June 25, 1910 (36 © 
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subject. to location under the 
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WITHDRAWALS AND RESERVA- 
TIONS—Continued 


Temporary Withdrawals—Con. 

‘ drawal which, in and of itself, -’ 
does not prevent the Iceation: 
of mining claims for metallif-. 


erous minerals. --.-.--2--£. 


WORDS. AND PHRASES 
All members of.said tribe who 
are residenis of the Cheyenne 
River Sioux Reservation at the 
time of the passage of this Act. 


The. phrase ‘‘all members of - 
said tribe who are residents of © 
Sioux - 
- Reservation at the time of the 


the. Cheyenne. River 


passage of this Act,’ méans 
those members of the tribe 


who actually. resided. on the~ 
reservation. and. maintained : 


their homes there to the exclu- 
sion of members ot the tribe 
who maintain permanent resi- 
dence elsewhere__.._-.-2---2 

Ditigent drilling operations. 
The: phrase “diligent: drilling 


~ operations” in the.second. para~ 


graph of section. 17 of the 
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Mineral. -Leasing Act, as 
amended -by the act of. August 


8, 1946, cannot be construed as: « 
having ‘the ‘same meaning -as=: . 


‘Teworking . operations” inas- 


much as the common usage of. 
‘the expression. “drilling opera~ 
tions” isin teference to the, 
- act of digging or deepening’ a 


well, whereas ‘reworking oper- 


ations” refer to efforts to re- 


store production such as re- 
pairing, swabbing, bailing, ete_ 


The Term Thereof. When - 
the law provides. for the segre- . 
gation of an. oil and-gas-lease.. 


and that the segregated por- 


892. 


tion “shall continue in force. .. 


and effect. for the term thereof 
but. for not less than two 
years * * *,” if means the 


entire term of the lease or the. . 


period that the lease had to 
run, whether that period was 


definite or indefinite, as it. 


